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The  following  order,  modifying  rules  28  and  29,  was  entered  by  the 
court  at  the  May  term,  1866 : 

*'  Obdesed  bj  the  court  that  the  words  '  and  issuing  notice,'  in  rule's 
28  and  29  of  this  court,  be  stricken  out.'' 
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07  TBB 


.   STATE  OP  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1865,  IN  THE  FIFTIETH 

YEAR  OF  THE  STATE. 


Maxey  and  Others  v.  Wise. 

Cu&^TiVB  Statute. — If  a  deed  executed  by  husband  and  wife,  of  the  wife's 
lands,  under  the  Revised  Statutes  of  1848,  was  inoperative  to  pass  the  title^ 
by  reason  of  the  failure  of  the  notary  to  affix  his  official  seal  to  the  cer^* 
tificate  of  acknowledgment,  the  act  of  March  1,  1855,  (1  0.  &  H.,  262,') 
cured  the  defect^  and  made  the  deed  effective. 

APPEAL  from  the  Knox  Circuit  Court. 

Ray,  J. — The  appellants  bring  this  action  to  recover  pos- 
session of  certain  real  estate  which  had  been  sold  by  their 
maternal  ancestor  to  the  defendant.  A  deed,  in  which  the 
husband  joined,  had  been  signed  and  delivered,  but  the 
notary  who  took  the  acknowledgment  failedi  to  attach  to 
his  certificate  his  official  seal.  The  deed  was  executed 
January  13,  1847.  Proof  was  made  that  the  person  who 
took  the  acknowledgment  of  the  deed  was^  at  the  time,  a 
notary  public.  It  is  argued  that  the  deed  was  void  by  the 
law  in  force  at  the  time  of  its  execution.  B.  8,  1843,  §; 
17,  p.  417;  irf.  §§  40,  44,  pp,  420,  421. 
Vol.  XXV.— 1. 
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2  SUPREME  COURT  OF  DTDIANA. 

Maxej  and  Others  v.  Wise. 

The  appellants  insist,  under  the  decision  in  the  case  of 
Watson  V.  Clendmin  et  oi.,  6  Blackf.  477,  that  the  failure 
of  the  officer  to  affix  his  seal  prevented  the  instiniment 
executed  from  becoming  effective  as  a  deed  of  conveyance. 
The  court  instructed  the  jury,  that  the  act  of  the  legisla- 
ture, approved  March  1,  1855,  "To  cure  defects  in  the 
execution  of  deeds,  or  in  the  certificates  of  acknowledg- 
ment to  conveyances  of  real  estate,  in  certain  cases  therein 
named,"  (1  G.  k  H.  262,)  legalized  and  rendered  valid 
the  deed  in  question.  The  constitutional  power  of  the 
legislature  to  declare  the  deed  valid,  is  denied  by  the  appel- 
lants. The  Supreme  Court  of  Pennsylvania  decided  that 
an  omission  in  the  certificate  of  acknowledgment  of  a 
married  woman  to  a  deed  conveying  her  estate  in  lands,  was 
remedied  by  an  act  passed  for  that  purpose,  after  the  death 
of  the  wife,  and  after  the  lands  had  descended,  and  after  the 
court  had  decided  that  the  acknowledgment  was  inopera- 
tive to  pass  the  lands.  In  the  face  of  all  these  facts,  the 
court  held,  that  the  act  in  question,  being  remedial  in  its 
nature,  cured  the  defective  acknowledgment,  so  that  tlie 
lands  passed  and  the  grantee  took  title  under  it;  although, 
without  the  act  no  title  would  have  passed  by  the  deed  to 
the  grantee.  Tate  v.  StooltzfooSj  16  Sarg.  &  Rawle  86 ;  Hep- 
bum  V.  Cutis,  7  Watts.  800. 

This  decision  is  in  point,  and  is  so  clearly  correct  in  princi- 
ple that  we  have  no  hesitation  in  following  it. 

The  decision  in  6  Blackf.  was  not  that  the  deed  from  the 
wife  was  void,  and  conveyed  no  equity,  but  the  court 
csimply  refused,  as  other  courts  had  done,  to  exercise  its 
j)ower  and  enforce  the  equity.  There  were  no  judicial  pre- 
cedents for  the  exercise  of  such  power.  Wliere  the  married 
•woman  had  joined  with  her  husband  in  the  execution  of 
tliQ  deed,  and  had  complied  with  all  the  requirements  of 
the  statute,  and  the  grantee,  having  paid  the  consideration, 
had  gone  into  possession  of  the  land,  it  would  be  a  mon- 
strous doctrine  to  assert  that  there  was  no  equitable  obli- 
gation jcesting  ,i\pon  »the  wife  to  make  the  title  effective  in 
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law,  becaufie  the  notary  before  whom  the  acknowledgment 
had  been  taken  omitted  to  place  his  seal  to  the  certificate. 

The  lack  of  a  remedy  at  law,  for  the  failure  of  a  married 
woman  to  comply  with  her  contracts,  does  not  relieve  her 
from  the  moral  responsibility  resting  upon  her  conscience; 
and  when  courts  have  failed,  for  lack  of  precedent,  to  en^ 
force  this  equity,  and  the  legislature  have  seized  upon  it 
and  declared  perfect  that  which  good  conscience  required 
should  be  perfected,  their  action  must  pass  unchallenged 
in  a  court  of  equity. 

In  the  case  of  Goshom  v.  Purcell,  11  Ohio  State  Rep.  641, 
'652,  the  court  says:  "The  act  of  the  married  woman  may, 
under  the  law,  have  been  void  and  inoperative ;  but,  in  jus- 
tice and  equity,  it  did  not  leave  her  right  to  the  property 
untouched*  She  had  capacity  to  do  the  act,  in  a  form  pre- 
scribed by  law  for  her  protection.  She  intended  to  do  the 
act  in  the  prescribed  form.  She  attempted  to  do  it,  and 
her  attempt  was  received  and  acted  on  in  good  faith.  A 
mistake,  subsequently  discovered,  invalidates  the  act;  jus- 
tice and  eqiiity  require  that  she  should  not  take  advantage 
of  that  mistake.  She  has  no  right  to  complain  if  the  law 
which  prescribed  forms  for  her  protection,  shall  interfere 
to  prevent  her  reliance  upon  them  to  resist  the  demands  of 
justice.  -She  has  no  vested  rightto  do  wrong.  Foster  y.  Essex 
Banky  16  Mass.  245, 273.  As  was  said  in  a  recent  case,  ^  laws 
curing  defects,  which  would  otherwise  operate  to  frustrate 
what  must  be  presumed  to  be  the  desire  of  the  party 
affected,  cannot  be  considered  as  taking  away  vested  rights. 
Courts  do  not  regard  rights  as  vested,  contrary  to  the  equity 
and  justice  of  the  case*'  The  State  v.  Newark^  8  Dutcher 
185, 197."  This  act  of  the  legislature,  in  the  language  of 
Judge  McLean,  "gave  effect  to  the  intention  of  the  par- 
ties by  relieving /rom  a  mere  informxdity"    3  McLean  231. 

The  case  of  Goad  v.  Zercher,  12  Ohio  R.  364,  to  which 
we  have  been  cited  by  counsel,  was  expressly  overruled  in 
Chesnut  v.  Shane^  16  Ohio  599. 
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In  our  opinion,  if  the  deed  was  inoperative  to  pass  the 
title  to  the  land,  by  reason  of  the  failure  of  the  notary  to 
affix  his  seal,  which  we  do  not  decide,  the  subsequent  ac- 
tion of  the  legislature  rendered  it  effective,  and  the  instruc- 
tion of  the  court  to  the  jury  was  therefore  correct. 

We  have  not  been  favored,  in  this  case,  with  a  brief  by 
the  appellee. 

The  judgment  is  affirmed  at  the  costs  of  the  appellant. 

J.  C.  Denny ^  for  appellants. 


Webb,  Auditor  of  Fountain    County,  and  Another,  v. 


1»J«,  Moore. 
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.- Obligation  or  Cohtbacts — ^Rexedt. — ^Tbe  remedy  giren  by  law  for  the 

IM  itfl  enforcement  of  a  contract,  upon  a  breach  of  its  obligation,  may  be  changed 
and  a  more  efficient  remedy  giyen,  if  the  obligation  of  the  contract  is  not 
thereby  materially  lessened^  weakened  or  impaired. 

School  Fund  Sales. — ^The  law  in  force  at  the  time  of  the  execution  of  a 
mortgage  to  the  school  fand|;equired  the  county  auditor  to  giye  sixty  days' 
notice  of  sales  for  the  non-payment  of  the  principal  or  interest  of  the 
loans.    By  subsequent  legislation,  three  weeks'  notice  was  made  sufficient. 

JliU  that  the  law  reducing  the  time  of  notice  related  only  to  the  remedy, 
and  did  not  impair  the  obligation  of  the  contract 

8A]iE.-^The  law  of  1861  prescribes  the  only  rule  for  the  goTcrnment  of  the 
auditor  in  selling  lands  mortgaged  to  the  school  fUnd,  for  the  non-pay- 
ment of  the  principal  or  interest  of  such  loans. 

APPEAL  from  the  Fountain  Circuit  Court 
Elliott.  J. — Suit  by  the  appellee  to  set  aside  the  sale  of 
real  estate  mortgaged  to  the  school  fund  of  Fountain 
county. 

The  complaint  alleges,  in  substance,  that  on  the  12th  day 
of  August  J  1846,  Samuel  Williams,  then  the  owner  thereof, 
mortgaged  the  north  fourth  of  lot  154,  on  the  old  plat  of 
the  town  of  Covington,  in  Fountain  county,  together  with 
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certain  other  lots  in  said  town,  to  the  State  to  secui'e 
seventy-five  dollars,  borrowed  by  WUliams  of  the  school 
fund  of  said  county;  that  MoorCy  the  plaintiff  below,  is, 
and  since  the  80th  of  October  1855  has  been,  the  owner  in 
fee  of  the  undivided  half  of  the  north  fourth  of  said  lot 
154,  subject  to  said  mortgage,  and  the  interest  thereon; 
that  on  the  27th  day  of  January^  1862,  the  said  TVe66,  as 
auditor  of  Foitntain  county,  by  virtue  of  his  said  office, 
offered  the  property  so  mortgaged  at  public  sale,  and  bid 
in  and  forfeited  the  same  to  the  Stat«  of  Indianay  for  the  non- 
payment of  the  principal  and  interest  secured  by  said^mort- 
gage ;  that  notice  of  said  sale  was  published  on  the  Ist, 
8th,  and  15th  days  of  January^  1862,  and  that  since  said 
sale  and  forfeiture  the  said  Webby  as  such  county  auditor, 
lias  sold  the  north  fourth  of  lot  154  to  the  defendant  Het- 
Jieldj  for  the  sum  of  fifty  dollars,  on  credit;  that  the  said 
public  sale  and  forfeiture  of  said  property  to  the  State  are 
fraudulent  and  void  in  law,  and  prays  that  the  same  may 
be  set  aside,  &c. 

The  defendants  filed  an  answer  to  the  complaint  in  two 
paragraphs. 

1.  A  general  denial. 

2.  "  The  defendants  admit  the  incumbrance  charged  to 
exist  on  the  lots  specified  in  the  complaint,  by  mortgage 
for  the  amount,  and  at  the  date  specified  in  the  complaint. 
They  also  admit  that  said  premises  were  advertised  to  be 
sold  on  the  terms,  and  under  the  notice  given,  as  set  forth 
in  the  plaintiff's  complaint,  and  that  the  defendant,  David 
Webby  as  auditor  of  said  county,  did,  at  the  time  alleged, 
bid  in  said  lots  in  the  name  of  the  State  of  Indianay  for  the 
use  of  the  common  school  fund,  and  they  aver  that  he  did,  as 
such  auditor,  and  in  conformity  to  the  laws  of  this  State, 
enacted  in  1861,  and  approved  March  11  of  that  year, 
cause  the  same  to  be  appraised  at  their  specie  value,  and 
that  he  sold  the  said  north  half  of  lot  154,  on  the  old  plat 
of  Comngtoriy  at  private  sale,  as  he  was  authorized  by  law  to 
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do,  which  includes  the  said  north  fourth  of  said  lot  154,  as 
set  forth  in  said  plaintiff*'s  complaint,  wherefore,"  &c. 

The  court  sustained  a  demurrer  to  the  second  paragraph 
of  the  answer,  to  which  the  defendants  excepted. 

The  defendants  then  withdrew  the  general  denial,  and 
"failed  and  refused  to  make  further  answer  to  the  com- 
plaint," whereupon  the  court  rendered  a  final  decree  setting 
aside  the  sale  and  forfeiture  to  the  State,  and  the  subse- 
quent sale  by  the  auditor  to  Hetjiddy  and  also  rendered  a 
judgment  against  the  defendants  for  costs. 

The  only  error  assigned  by  the  appellants  is,  that  "the 
court  erred  in  sustaining  the  demurrer  of  the  appellee  to 
the  second  paragraph  of  the  appellants'  answer." 

The  only  question  discussed  by  the  counsel  of  cither 
party,  is  as  to  the  sufficiency,  in  point  of  time,  of  the  notice 
of  the  time  and  place  of  the  public  sale  of  the  property,  at 
which  it  was  bid  in  by  the  auditor  and  forfeited  to  the 
State.  The  pleadings,  in  point  of  certainty,  do  not  exhibit 
a  very  high  degree  of  skill,  but  will  be  deemed  sufficient  to 
raise  the  question  presented  by  the  briefs  of  counsel. 

The  loan  was  made  under  the  revision  of  1843.  Section 
89  of  chapter  13,  of  that  revision,  p.  245,  prescribes  the 
form  of  the  mortgage  in  such  cases,  and  section  40,  of  the 
same  chapter,  gives  the  form  of  the  note  to  be  secured  by 
the  mortgage,  which  is  as  follows :  "  I,  A.  B.,  promise  to 

pay  to  the  State  of  Indiana^  on  or  before  the ,  tlie 

sum  of ,  with  interest  thereon  at  the  rate  of  seven 

per  cent,  per  annum,  in  advance,  and  do  agree  that  in  case 
of  failure  to  pay  any  installment  of  said  interest,  the  said 
principal  sum  shall  become  due  and  collectable,  together 
with  all  arrears  of  interest ;  and  on  any  such  failure  to  pay 
principal  or  interest  when  due,  five  per  cent,  damages  on  the 
whole  sum  due  shall  be  collected,  with  costs,  and  tho  premi- 
ses mortgaged  may  be  forthwith  sold  by  the  auditor,  for 
the  payment  of  such  principal  sum,  interest,  damages,  and 
costs."  The  pleadings  in  the  case  do  not  contain  a  direct 
averment  of  the  fact,  but  we  assume  that  the  note  and 
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mortgage  in  this  case  were  in  accordance  with  these  forms. 
The  statute  further  provided,  that  on  failure  to  pay  any 
interest  or  principal  when  due,  the  auditor  of  the  proper 
county  should  make  sale  of  so  much  of  the  mortgaged 
premises,  to  the  highest  bidder,  for  cash,  as  would  pay  the 
amount  due  for  principal,  interest,  damages,  and  costs  of 
advertising  and  selling  the  same;  and,  in  case  no  one  bid; 
the  full  amount,  it  was  the  duty  of  the  auditor  to  bid  in 
the  same  on  account  of  the  fund,  and  such  sale  and  bid- 
ding in  by  the  auditor  vested  the  title  in  the  State,  for  the 
use  of  the  fund.  By  the  provisions  of  tiiat  statute,  it  was . 
made  the  duty  of  the  auditor  to  give  sixty  days'  notice  of 
such  sale,  by  publici^on  in  a  newspaper,  &c. 

These  various  provisions  were  copied,  substantially,  into 
the  revision  of  1852,  except  that,  by  the  latter,  only  three 
vxeki  notice  of  the  time  and  place  of  such  sale  was 
required.  The  school  law  containing  these  provisions  was 
again  revised  in  1855,  and  again  in  1861,  but  neither  of  tlie 
latter  revisions  make  any  material  changes  in  the  law  of 
1852,  so  far  as  it  related  to  the  loaning  of  the  fund,  or  the 
sale  of  property  mortgaged  to  secure  the  same ;  the  length 
of  notice  required  by  each  is  three  weeks.  In  the  case  at 
bar,  it  is  admitted  that  the  sale  was  made,  including  the 
notice  thereof,  in  strict  accordance  with  the  statute  of  1861, 
but  the  notice  was  not  given  for  the  period  of  sixty  days 
before  the  day  of  sale,  as  required  by  the  statute  o£  1843, 
under  which  the  mortgage  was  made.  It  is  insisted  by  the 
appellee  that  the  law  of  1843  furnished  the  proper  rule  in 
making  the  sale,  and  that  the  auditor,  therefore,  could  not 
legally  sell,  until  he  had  given  at  least  sixty  days'  notice  of 
the  time  and  place  of  sale,  as  required  by  the  law  under 
which  the  mortgage  was  executed.  Such  seems  to  have 
been  the  holding  of  the  Circuit  Court,  and  hence  the  decree 
setting  the  sale  aside  and  declaring  it  void. 

The  Circuit  Court,  in  its  decision,  was  doubtless  governed 
by  the  case  of  Hopkins  v.  JoneSj  22  Ind.  810.    In  tibat  case, 
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as  in  this,  the  mortgage  and  not^  were  executed  under  the 
statute  of  1843.  The  date  of  the  sale  by  the  auditor  is  not 
stated,  but  from  a  reference  in  the  decision  of  the  case  to  the 
act'of  1852,  we  injEer  that  it  was  made  while  that  act  was  in 
force.  The  question  as  to  whether  the  statute  shortening  the 
time  of  notice  impaiied  the  obligation  of  the  contract, 
supposing  it  operative  upon  it,  is  stated  and  discussed.  It 
is  there  said :  ^^  In  thecase  at  bar,  if  the  State  has  attempted 
to  impair  the  obligation  of  the  contract,  it  has  done  so  by 
expediting  its  enfoFcement,  after  breach  by  one  of  the  parties, 
not  by  allowing  it  to  be  enforced  before  the  stipulated  time." 
The  conclusion  of  the  court,  on  the  point  discussed,  is 
expressed  thus :  '^  We  incline  to  think  the  statute  mention- 
ed in  theitrst  part  of  this  opinion,  prescribing  the  length 
of  time  of  notice  of  rsale,  after  default,  in  cases  like  that  at 
bar,  related  to  the  remedy,  though  we  do  not  decide  the 
point,  and  it  is  settled  that  the  remedy  may  be  altered  by 
the  legislature,  if  a  reasonable  one  be  left  remaining.  Scobcy 
V.  Gibson,  17  Ind.  578.  And  it  is  further  settied,  that  an 
act  of  the  legislature  giving  a  more  efficient  remedy  for 
the  enforcement  of  the  obligation  of  a  contract,  after 
breach,  does  not  impair  its  obligation.  Wood  v.  Kennedy j 
19  Ind.  68;  Maynes  v.  Moore,  16  Ind.  116;  Pierce  v.  lliUs, 
21  Ind.  27.  See  Price  v.  Huey,  22  Ind.  18;  1  Ind.  '446; 
2  id.  107,  266;  9  Barb.,  K  Y.,  482;  1  Hill  824." 

To  9ur  minds,  it  seems  clear  that  reducing  the  length  of 
time  of  notice,  in  such  cases,  does  not  impair  the  obligation 
of  the  contract,  but,  on  the  contrary,  if  it  can  be  said  to 
affect  the  contract  in  any  way,  it  is  to  strengthen  its  obli- 
gation, by  expediting  the  remedy  for  its  violation.  In  the 
apt  language  of  Perkins,  J.,  in  Hopkins  v.  Jones,  supra,  we 
ask,  ^^  What  were  the  obligations  of  the  contract  disclosed 
in  this  suit?  There  was  an  obligation  on  the  side  of  the 
creditor  to  wait  till  the  money  named  in  the  securities  ap- 
pearing in  the  case  became  due,  before  attempting  to  enforce 
its  payment,  and  an  obligation  on  the  part  of  the  debtor  to 
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pay  that  money  when  due,  and  to  permit  the  land  in  ques- 
tion to  be  sold  forthwith,  if  he  failed  to  make  the  payment." 
The  law,  not  the  contract,  provided  the  manner  of  sale. 
The  contract  imposed  the  obligation  on  the  parties,  the  law 
provided  the  remedy  in  case  of  breach.  And  we  think  it 
well  settled  that  the  remedy  given  by  law  to  enforce  a  con- 
tract, upon  a  breach  of  its  obligation,  may  be  changed,  from 
time  to  time,  at  the  will  of  the  legislature.  The  point 
guarded  by  the  constitution  is,  .that,  in  so  changing  the 
remedy,  care  must  be  taken  that  the  obligation  of  the  con- 
tra<j^  be  not,  thereby,  materially  lessened,  weakened,  or  im- 
paired. It  is  equally  well  settled,  that  the  legislature  may 
give  a  more  efficient  remedy  for  the  enforcement  of  the 
obligation  of  a  coHitract,  after  breach,  and  that  such  legisla- 
tion is  not  repugnant  to  the  constitution  of  the  United 
Statcsj  prohibiting  a  state  from  passing  any  law  impairing 
the  obligation  of  contracts. 

Ko  clearer  case,  it  seems  to  us,  can  be  presented,  of  a 
statute  relating  to  the  remedy  only,  and  in  no  wise  affect- 
ing the  contract  or  impairing  its  obligation,  than  the  one 
at  bar. 

In  the  case  of  Hopkins  v.  JoneSj  supra^  it  was  held  that 
the  act  of  1852,  shortening  the  time  of  notice,  was  not 
operative,  in  that  particular,  on  existing  contracts;  that 
*'thc  time  of  notice  was  right,  under  the  statute,  so  long  as 
it  was  in  force,  and  it  should  not  be  taken  away  by  mere 
implication;  and  that  sales  upon  mortgages  executed  prior 
to  the  act  of  1852,  should  proceed  according  to  the  prior 
law,  under  section  2  of  the  general  repealing  act."  1  G.  & 
II.,  535.  The  section  here  referred  to  saves  all  rights 
vested,  and  suits  instituted  under  then  existing  laws.  The 
applicability  of  that  section  to  the  provision  of  the  statute 
under  discussion  in  the  case,  is  not,  to  our  minds,  very 
clearly  perceptible ;  but,  without  expressing  any  opinion  as 
to  the  correctness  of  the  conclusion  of  the  court  in  that 
case,  the  present  case  is,  we  think,  very  clearly  distinguish- 
able from  that,  and  especially  if  the  saving  clause  referred 
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to  in  the  repealing  act  of  1852,  continued  the  provision  of 
the  act  of  1843,  as  to  the  length  of  notice  of  such  sales,  in 
force. 

Section  163  of  the  act  of  1861,  (see  acts  of  1861,  p.  97,) 
reads  as  follows :  "  All  laws  heretofore  enacted  on  the  subject 
of  common  schools,  and  all  other  laws  and  parts  of  laws  in 
conflict  with  this  act,  are  hereby  repealed."  This  section 
is  clear,  broad  and  explicit,  and  leaves  no  ground  for  an 
inference  that  the  provision  of  the  act  of  1843,  as  to  notice 
of  such  sales,  is  continued  in  force.  "We  hold,  therefore, 
that  the  statute  of  1861  prescribes  the  only  rule  for  the 
government  of  the  auditor,  in  selling  lands  mortgaged  to 
the  school  fund,  for  the  non-payment  of  tlie  principal  or 
interest  of  such  loans;  and,  as  the  sale^in  this  case  was 
made  after  that  act  was  in  force,  and  in  accordance  with  its 
provisions,  the  Circuit  Court  erred  in  sustaining  the  demur- 
rer to  the  second  paragraph  of  the  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  the  Circuit  Court,  with  instructions  to  sustain  the 
demurrer  to  the  complaint,  and  with  leave  to  the  parties  to 
amend  their  pleadings. 

Ristine  and  Nkhdj  for  appellants. 

W.  H.  Malloryy  for  appellee. 


GtooDBicH  and  Another  r.  Myebs  and  Othera. 

Statutb  or  Descests — ^Wife's  Pobtiok* — A  died  in  18G1,  intestate,  selxcd 
of  cerUin  real  estate,  leaving  a  widow  and  several  children.  Proceed- 
ings for  partition  having  been  instituted,  the  commissioners  sot  apart  to 
tho  widow  a  certain  town  lot,  valued  at  $800,  and  reported  that  the  resi- 
due of  the  property  was  not  susceptible  of  partition.  An  order  of  sale 
was  entered,  and  a  commissioner  appointed  to  make  the  sale.    Before  the 
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sale  was  made  the  widow  married  again.  In  distrihuting  the  proceeds 
of  sale,  the  court  ordered  that  one-third  of  the  net  proceeds  of  sale,  less 
eight  hundred  doUarSi  should  be  paid  to  the  widow,  "upon  her  filing  a  bond, 
with  good  security,  in  double  the  value  of  the  money  so  paid,  conditioned 
that  the  principal  sum  should  be  restored  to  the  heirs,  if  she  should  die 
during  coTcrture." 

Jleld^  that  if  sec.  18  of  the  statute  of  descents  is  a  rule  of  descent,  and  not 
a  limitation  of  the  estate  of  the  widow  in  the  lands  of  her  deceased 
husband,  then  the  children  had  no  vested  interest  in  the  portion  of  theur 
mother.  All  the  interest  they  could  have  must  come  to  them  as  heirs  of 
their  mother. 

Beld^  also,  that  the  order  was  wrong,  1st.  because  a  married  woman  could  not 
be  bound  by  such  a  bond ;  and  2d.  because  the  $800  was  ordered  to  bo 
deducted  from  the  widow's  one-third  of  the  residue,  instead  of  from  the 
one-third  of  the  whole  property. 

APPEAL  from  the  Miami  Common  Pleas. 

Gregory,  J. — One  David  B.  MyerSj  on  the  25th  of  Jiiwe, 
1861,  died  intestate,  seized  of  certain  real  estate  in  Miami 
county,  leaving  Martha  A.y  his  widow,  and  the  appellees, 
his  children,  his  heirs  at  law. 

I7*a  B,  3fyerSy  one  of  the  children,  on  the  &th  of  Novem- 
bcTy  1863,  filed  his  petition  in  the  court  below,  against  the 
widow  and  the  other  children,  for  partition  of  the  real 
estate.  On  the  26th  of  that  month,  the  court  rendered  an 
interlocutory  decree  of  partition,  giving  to  the  widow  one- 
third  of  the  real  estate,  and  to  each  of  the  children  one- 
twelfth,  in  fee,  and  appointed  commissioners  to  set  off  the 
same.  The  commissioners  reported  at  that  term,  that  they 
had  assigned  to  the  widow,  as  a  part  of  her  one-third,  a  lot 
in  PerUy  which  they  valued  at  $800,  and  that  the  residue 
of  the  real  estate  could  not  be  divided  without  injury  to  the 
parties.  The  court  decreed  a  sale  of  that  part  so  reported 
indivisible,  and  appointed  a  conmiissioner  to  make  the  sale. 
On  the  24th  of  December ,  1863,  the  widow  intermarried 
with  George  W.  Goodrich.  The  commissioner,  on  the  7th 
of  February^  1865,  sold  the  real  estate  embraced  in  the 
•  order  of  sale  for  $7,584  30  and  reported  the  sale  to  the 
court,  where  it  was  confirmed.  The  commissioner  reported 
$3,500  in  his  hands,  arising  from  the  sale,  for  distribationy 
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which  the  court  ordered  to  be  paid  out,  among  other 
things,  as  follows :  "  Second.  One-third  of  the  residue,  less 
800  dollars,  to  3fartha  A.  Goodrichy  upon  her  filing  a 
bond,  with  a  good  surety,  in  double  the  value  of  the 
money  so  paid,  conditioned  that  the  principal  shall  be  re- 
stored to  the  heirs,  if  she  should  die  during  coverture." 

The  only  question  raised  is,  did  the  court  below  do  right 
in  making  this  order  ? 

By  the  statute  of  descents  it  is  provided  that,  "If  a  hus- 
band die  testate,  or  intestate,  leaving  a  widow,  one-third  of 
his  real  estate  shall  descend  to  her  in  fee  simple,  free  from  all 
demands  of  creditors;"        *  *  *        1 G.  &  H., 

§  17,  p.  294. 

It  is  further  provided  that,  "If  a  widow  shall  marry  a 
second  or  any  subsequent  time,  holding  real  estate  in  virtue 
of  any  previous  marriage,  such  widow  may  not,  during 
such  maiTiage,  with  or  without  the  assent  of  her  husband, 
alienate  such  real  estate,  and  if,  during  such  marriage,  such 
widow  shall  die,  such  real  estate  shall  go  to  her  children  by 
the  marriage  in  virtue  of  which  such  real  estate  came  to 
her,  if  any  there  be."    Id.  §  18. 

In  the  case  of  Newby  v.  SinshaWj  22  Ind.  334,  this  court 
held  that  where  a  widow,  as  the  heir  of  her  husband, 
becomes  the  owner  in  fee  of  real  estate,  under  the  provis- 
ions of  sections  17  and  18,  of  the  act  regulating  descents, 
whilst  she  remains  his  widow  she  has  the  legal  right  to 
alienate  such  real  estate,  and  such  alienation  will  convey  a 
perfect  and  absolute  title,  and  if  she  sell  by  title  bond,  and 
put  the  purchaser  in  possession,  and  then  marry  again,  she 
may,  after  such  marriage,  be  compelled  to  specifically  per- 
form such  contract  by  conveying  the  legal  estate;  the  court 
construing  section  18  as  a  restraint  on  the  power  of  alien- 
ation only,  holding  that  the  fee  simple  goes  absolutely  to 
the  widow. 

In  the  case  of  Fhilpat  et  al.  v.  Webb,  20  Ind.  509,  TTdied^ 
in  1859,  seized  in  fee  of  certain  real  estate,  leaving,  as  his 
heirs  at  law,  a  widow  and  children.    In  1860,  the  widow 
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executed,  jointly  and  severally  with  JET,  two  promissory 
notes,  payable  to  Webb.  Afterward  the  widow  intermar- 
ried with  jff,  and  in  March  following  she  died,  leaving 
surviving  her,  no  children  by  her  second  husband.  On  the 
6th  of  JunCy  1862,  TTefift,  the  payee  of  the  notes,  instituted 
suit  against  the  children  of  the  first  marriage,  to  enforce 
the  payment  of  his  debt  out  of  the  interest  of  the  widow 
in  the  real  estate  of  her  first  husband,  she  having  left  no 
other  property,  and  JET  being  insolvent.  It  was  held  by  this 
court,  that  one-third  of  the  real  estate  of  her  first  husband, 
Wy  descended  to  the  widow  in  fee ;  that  her  subsequent 
maniage  did  not  divest  it,  and  that  at  her  death  it  de- 
scended to  her  heirs,  and  was  liable  to  be  sold  for  debts  con- 
tracted by  her.  If  this  is  good  law,  it  settles  the  case  in 
judgment;  for  if  the  18th  section  is  a  rule  of  descent,  and 
not  a  limitation  of  the  estate  of  the  widow  in  the  lands  of 
her  deceased  husband,  then  it  follows  that  the  children  of 
Myers  have  no  vested  interest  in  the  portion  of  their 
mother,  in  the  lands  of  which  their  father  died  seized.  All 
the  interest  they  can  have,  must  come  to  them  as  heirs  of 
the  mother.  Smith  v.  SmUh,  23  Ind.  202;  McMakin  v. 
MichadSj  id.  462. 

The  order  is  improper,  in  any  view  of  the  case.  A 
married  woman  could  not  be  bound  by  the  bond  required, 
and  therefore  she  could  not  be  the  principal  therein  as  con- 
templated ;  and  the  order  might  deprive  her  of  her  undis- 
puted right  to  the  proceeds  of  the  fund,  by  tying  it  up  in 
court  to  await  a  compliance  with  a  condition  wholly  beyond 
the  power  of  one  laboring  under  disability*  The  order  is 
wrong  in  charging  the  widow  with  §800,  to  be  deducted 
from  her  third  of  the  residue  of  the  fund,  because  one  third  of 
the  S800  belonged  to  the  widow,  as  heir  to  her  late  husband. 
The  $800  should  be  added  to  the  net  proceeds  of  the  sale 
of  the  residue  of  the  real  estate,  one  third  of  such  aggre- 
gate is  the  amount  to  which  the  widow  was  entitled,  eight 
hundred  dollars  deducted  therefrom  gives  the  sum  to  which 
she  will  be  entitled  on  tlie  final  distribution. 
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The  order  of  the  court  below,  directing  the  payment  to 
Martha  A.  Goodrich,  is  reversed,  with  costs,  and  the  cause 
reznanded  to  said  court,  with  directions  to  order  the  pay- 
ment to  said  Martha  A.  Goodrich  of  her  portion  of  said 
money,  without  any  condition  annexed. 

J.  D.  Conner^  for  appellants. 

£,  P.  Effinger^  for  appellees. 


ts   14^  Vebrt  and  Others  r.  Robinson. 
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pABimoir  OP  Lakds — ^Wife's  Inchoate  Ihtebest. — A  executed  a  mortgage, 
in  which  his  wife  did  not  join,  upon  his  interest  in  certain  lands,  held  by 
him  as  tenant  in  common  with  others.  The  mortgage  was  afterward 
foreclosed,  and  the  land  bought  in  at  the  shcriflf's  sale  by  B,  the  mort^ 
gagce.  B  afterward,  and  in  the  life-time  of  A,  instituted  a  suit  for 
partition  against  the  persons  who  had  held  as  tenants  in  common  with 
A,  and  upon  a  report  that  the  land  was  not  susceptible  of  partition,  an 
order  of  sale  was  made,  and  B  became  the  purchaser.  After  the  death 
of  A,  his  widow  brought  an  action  for  partition  against  B,  claiming  to 
have  one-third  of  the  undivided  interest  of  her  husband  set  apart  to  her. 

fftld^  that  as  the  wife  of  A  did  not  join  in  the  execution  of  the  mortgage, 
ih.e  title  derived  by  B  from  the  sheriff's  sale  was  subject  to  her  contin- 
gent interest,  and  this  being  the  title  represented  by  B  in  the  subsequent 
proceedings  for  partition,  the  purchaser  under  those  proceedings  could 
acquire  no  greater  interest  than  that  held  by  B. 

Hcld^  also,  that  the  contingent  interest  of  A^s  widow  was  not  divested  by 
the  sale  under  the  proceedings  for  partition. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Elliott,  J. — Eupkemia  Bobinson  filed  a  complaint  in  the 
Court  of  Common  Pleas  of  Jefferson  county,  alleging  that 
she  was  seized,  in  fee,  as  the  widow  of  Thomas  J,  Bobinson, 
deceased,  of  one-third  of  five  undivided  ninths  of  a  certain 
lot  in  the  city  of  Madison,  and  that  the  defendants,  Mary 
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Jane  Vem/y  the  widow,  and  others,  the  children,  of  John 
Vcmjy  deceased,  were  seized  of  the  residue  of  ssdd  lot,  and 
praying  partition,  Ac.  The  defendants  answered  in  denial. 
The  issue  was  submitted  to  the  court  for  trial,  who  found 
the  plaintiff  entitled  to  (me4hird  of  five-ninths  of  the  lot,  in 
fee,  as  claimed  in  the  complaint,  and  appointed  commis- 
sioners to  make  partition  thereof  accordingly. 

The  commissioners  having  reported  that  the  property 
could  not  be  divided  "without  great  injury  thereto,  and  to 
the  interest  of  the  owners  thereof,"  the  court  ordered  and 
decreed  that  the  same  should  be  sold,  and  the  proceeds 
divided  among  the  proprietors,  according  to  their  respective 
interests,  and  appointed  Richard  J.  Bright  a  commissioner 
to  sell  the  same,  on  terms  specified  in  the  order. 

The  defendants,  having  taken  and  filed  the  proper  excep- 
tions to  the  several  findings  and  orders  of  tlie  court,  and 
having  filed  an  appeal  bond,  which  was  approved  by  the 
court,  thereupon  appealed  from  the  finding  of  the  court, 
that  the  plaintiff  was  seized  of  one4hird  oi  five-ninths  of 
said  lot,  and  from  the  final  order  for  the  sale  thereof,  based 
on  said  finding. 

The  finding  and  order  of  the  court  below  are  based  on 
an  agreement  of  the  parties,  as  to  the  facts  of  the  case, 
which  is  made  a  part  of  the  record,  and  is,  in  substance,  as 
follows : 

That  the  plaintiff  was  married  to  Th(mvas  J.  Bobinson  in 
the  year  1845,  and  lived  with  him,  and  was  his  wife,  up  to 
the  time  of  his  death,  in  Novernber,  1868.  That  prior  to 
the  year  1845,  the  father  of  Thomas  J.  Bobinson  died 
intestate,  seized  in  fee  simple  of  lot  number  seven,  described 
in  the  complaint,  leaving  a  wife  and  nine  children,  to  whom 
the  lot  descended.  The  wife  died  before  1858.  That  prior 
to  the  year  1858,  said  Thomas  J.  Bobinson  purchased,  and 
had  conveyed  to  him  in  fee,  the  interests  of  four  of  the 
other  children  in  said  lot,  and  consequently  then  held  five 
undivided  ninths  thereof.  That,  in  SeptemhcTj  1853,  said 
Thomas  J.  mortgaged  said  five-ninths  of  the  lot  to  John 
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Verry^  the  husband  of  the  defendant  Mary  Jane  Verry^  and 
the  father  of  the  other  defendants,  to  secure  a  debt;  but 
that  his  wife,  the  plaintiff  in  this  suit,  did  not  join  in  said 
mortgage.  That,  at  the  September  term,  1866,  of  the  Jeffer-' 
8on  Circuit  Court,  John  Verry  obtained  a  decree  of  fore- 
closure on  said  mortgage,  against  said  Robimon,  and  for  the 
sale  of  said  five*ninths  of  the  lot,  for  the  payment  of  said 
debt;  to  which  suit,  JEuphemiUj  the  plaintiff,  was  not  a 
party.  Thattt  proper  execution  was  subsequently  issued 
on  said  decree,  and  the  five-ninths  of  said  lot  was  sold  and 
conveyed  by  the  sheriff'  to  said  John  Verry.  That  said  John 
Verry  subsequently  instituted  proper  legal  proceedings  in 
the  Jefferson  Circuit  Court,  against  the  other  proprietors  of 
said  lot,  for  partition,  he  claiming  five-ninths  thereof;  and 
such  proceedings  were  had  therein,  that  the  court  appoint- 
ed commissioners  to  make  said  partition,  and  to  sot  off,  in 
severally,  to  said  Verry ^  five-ninths  of  the  lot,  and  one-ninth 
to  each  of  the  other  four  proprietors.  That  the  commis- 
sioners so  appointed  reported  to  the  court  that,  in  their 
judgment,  the  lot  could  not  be  so  partitioned,  without 
great  damage  to  the  interests  of  smd  owners ;  and,  there- 
upon, the  court,  on  motion  of  said  Verry y  ordered  that  said 
lot  be  sold,  as  provided  by  the  statute,  and  that  the  proceeds 
bo  divided  among  the  owners,  in  proportion  to  their  respect- 
ive interests,  and  appointed  a  commissioner  to  make  said 
sale.  That  said  conunissioner,  after  having  the  lot  duly 
appraised,  sold  the  same^  at  public  auction,  to  said  John 
Verryj  for  |1,200,  two-thirds  of  the  appraised  value  there- 
of. That  said  sale  was  reported  to  and  confirmed  by  the 
court  That  said  Verry  paid  the  purchase  money  in  full,  but 
that  before  a  deed  was  executed  to  him,  both  he  and  the 
said  commissioner  died.  That  afterward,  on  the  petition 
of  the  wife  and  heirs  of  said  John  Verry ^  defendants  in  tMs 
suit,  the  lot  was  conveyed  to  them,  under  said  purchase,  by 
a  commissioner  appointed  by  the  court  for  that  purpose. 
That,  in  January^  1864,  and  before  the  commencement  of 
this  suit,  the  plaintiff  requested  said  Mary  Jane  Verryj  and 
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the  other  defendants,  to  Bet  off  to  her,  or  account  to  her  for, 
her  undivided  interest  in  said  lot  That  the  said  Thomas 
J.  Robinson  and  John  Verry  both  died  intestate,  and  that 
said  proceedings  in  partition,  and  said  sale  and  conveyance, 
all  took  place  in  the  life-time  of  said  Thomas  J.  Robinson^ 
but  neither  he  nor  the  plaintiff  in  this  suit  was  made  a 
parly  thereto. 

The  agreement  also  extends  to  matters  relating  to  the 
improvements  on  the  lot,  at  the  date  of  the  mortgage  to 
Verry  J  and  those  made  by  Verry  after  his  purchase,  but  as 
no  question  is  raised  in  this  court  involving  those  matters, 
a  statement  of  them  in  this  opinion  is  unnecessary. 

It  was  also  agreed  that  all  matters  of  defense  should  be 
given  in  evidence  under  the  general  denial. 

Under  this  state  of  facts  it  is  insisted  by  the  appellants 
that  Ewphmda  Bobinsoriy  the  plaintiff  below,  has  no  interest 
in  or  to  any  part  of  scdd  lot,  and  that  the  finding  of  the 
court  to  the  contrary,  and  the  final  order  of  sale,  is  there- 
fore erroneous,  and  this  presents  the  only  question  for  the 
consideration  of  this  court 

The  statute  of  descents  enacts  that,  ^^If  a  husband  die 
testate,  or  intestate,  leaving  a  widow,  one-third  of  his  real 
estate  shall  descend  to  her,  in  fee  simple,*  free  from  all  de- 
mands of  creditors,"  Ac.  1 G.  &  H.  §  17  p.  294,.  Section  27^ 
of  the  same  act  provides  that  "A  surviving  wife  is  entitled^ 
except  as  in  section  17  excepted,  to  one-third  of  all  the 
real  estate  of  which  her  husband  may  have  been  seized  in 
fee  simple,  at  any  time  during  the  marriage,  and  in  the 
conveyance  of  which  she  may  not  have  joined,  in  due  form 
of  law;  and,  also,  of  aU  lands  in  which  her  husband  had 
an  equitable  interest  at  the  time  of  his  death."  And 
the  85th  section  declares  that  ^^  no  act  or  conveyance,  per- 
formed or  executed  by  the  husband,  without  the  assent  of 
his  wife,  evidenced  by  her  acknowledgment  thereof,  in  tlte 
manner  required  by  law,  nor  any  sale,  disposition,  transfer 
or  incumbrance,  of  the  husband's  property,  by  virtue  of 
any  decree,  execution  or  mortgage,  to  which  she  shall  not 
Vol.  XXV.— 2. 
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be  a  party,  except  as  provided  otberwise  in  this  act,  shall 
prejudice  or  extinguish  the  right  of  the  wife  to  her  third 
of  his  lands,  or  to  her  jointure,  or  preclude  her  from  the 
recovery  thereof,  if  otherwise  entitled  thereto/' 

In  the  case  at  bar,  Thomas  J.  Bobinson^  the  husband  of 
Euphemiay  the  plaintiff,  was  seized  m  fee  of  the  real  estate 
in  controversy  during  the  coverture,  and  in  1853  mort- 
gaged it  to  Verry^  but  his  wife,  EwpbjemiOj  did  not,  in  any 
form,  join  in  or  become  a  party  to  the  mortgage.  The  title 
of  Thomas  was  sold  on  a  foreclosure  of  the  mortgage,  and 
purchased  in  by  Verry^  but  Euphemia  was  not  a  party  to 
that  suit,  or  in  any  manner  affected  by  the  decree  or  sale. 
Nor  was  she  a  party  to  the  proceedings  for  partition  prose^ 
cuted  by  Verryy  and  upon  which  the  lot  was  sold  and  pur- 
chased in  by  him.  Thomas  J.  BobinsoUy  the  husband,  died 
in  1863,  leaving  the  plaintiff,  his  wife,  surviving  him. 

These  facts  would  seem  to  bring  the  case  within  the  pro- 
visions of  the  statute,  and  entitle  the  plaintiff  to  one-third  of 
the  five^nirdhs  of  the  lot,  of  which  her  husband  was  seized 
during  the  marriage. 

It  is  conceded  by  the  appellants  that  the  purchase  by 
Verry  of  the  interest  of  Thomas  J.  Bobinsonj  at  the  sale 
under  the  mortgage,  did  not  divest  the  contingent  interest 
of  jEuphemiay  his  wife.  But  it  is  insisted  that  the  subse- 
quent sale  of  the  lot,  under  the  proceedings  for  partition, 
by  destroying  the  co-tenancy,  invested  Verry y  the  purchaser, 
^ith.an  absolute  fee  in  the  entire  lot,  and  divested  the  con- 
tingent linterest  of  the  plaintiff.  The  argument  in  support 
of  the  position  is  understood  to  be,  that  the  act  of  JSofrm- 
soHy  in  executing  the  mortgage,  and  the  act  of  the  law  in 
the  foreclosure  and  sale,  made  Verry  a  co-tenant  with  the 
other  owners,  and  invested  him  with  the  same  right  that 
Robinson  had,  before  Verry  took  Jbds  place,  imder  the  sale, 
and  vthat  as  long  as  the  tenancy  in  common  existed,  the 
contingent  right  of  the  plaintiff  was  not  affected  by  the 
fact  that  the  title  of  her  husband  had  passed  to  Verry y  but 
that  the  latter  stood  in  the  same  relation  to  the  contingent 
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right  of  the  wife,  that  Bobinsoftf  the  husband,  would,  if  he 
had  continued  to  hold  the  interest  purchased  by  Verry. 
And  hence,  it  is  further  argued,  that  the  sale  under  the  pro- 
ceedings for  partition,  instituted  by  Vmy,  as  the  repre- 
sentative of  BobiTisorij  had  the  same  effect  in  divesting  the 
contingent  interest  of  the  wife,  that  it  would  have  had  if 
Robinson^  the  husband,  had  continued  to -hold  the  fee,  and 
had  instituted  the  proceedings  in  partition. 

This  position,  we  think,  cannot  be  maintained.  Verry j 
as  the  purchaser  of  EobinsorCs  title  under  the  mortgage, 
did  not  stand  in  the  same  relation,  in  all  respects,  to  the 
contingent  right  of  the  wife  that  Bobinsonj  the  husband, 
did  before  the  mortgage.  Indeed,  if  the  conclusion  arrived 
at  by  the  appellants'  counsel,  as  to  the  effect  of  Vernfs 
purchase  under  the  proceedings  for  partition,  is  correct, 
the  difference  in  their  relations  to  the  interest  of  the  wife 
would  be  radical.  Holding  the  title  of  Robinsorij  Verry 
instituted  the  proceedings  for  partition,  under  which  he 
became  the  purchaser  of  the  lot,  and  now  claims  that  by 
virtue  of  that  sale,  the  contingent  right  of  Mrs.  Bobinson 
became  divested  and  lost  But  if  Bobinson  had  continued 
to  hold  the  title,  and  had  instituted  the  proceedings  for  par- 
tition, and  become  the  purchaser,  it  is  clear  that  the  inter- 
est of  his  wife,  in  that  event,  would  have  been  increased, 
instead  of  destroyed,  as  claimed  by  the  appellants. 

By  the  sale  under  the  mortgage,  the  title  of  the  husband, 
which,  prior  to  the  mortgage,  was  directiy  united  witii  the 
contingent  right  of  the  wife,  growing  out  of  the  marriage 
relation  under  the  law,  became  severed  from  it  The  title 
was  no  longer  a  unit.  The  estate  of  the  husband,  out  of 
which  sprang  the  claim  of  the  wife,  became  divested  and 
passed  into  the  hands  of  a  stranger,  not  an  absolute  and 
unincumbered  fee,  but  subject  to  the  contingent  claim  of 
the  wife,  depending,  however,  upon  the  then  uncertain  con- 
tingency that  she  should  survive  her  husband.  This -sug- 
gests the  argument  which,  to  our  minds,  setties,  conclu- 
sively, the  question  under  discussion. 
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Bobinson  was  seized  of  an  unconditional  and  unincumbered 
fee  in  the  five-ninths  of  the  lot.  The  contingent  right  of 
the  wife  is  a  mere  incident,  under  the  law,  of  that  seizin 
of  the  husband,  and  though  the  entire  title  was  in  the  hus- 
band, he  could  neither  mortgage  nor  sell  the  interest  of  the 
wife,  unless  she  voluntarily  joined  in  the  conveyance.  But 
she  did  not  join  in  the  mortgage,  and  therefore  both  the 
mortgage  and  the  subsequent  purchase  of  Verry  under  it, 
were  subject  to  the  contingent  right  of  Mrs.  Bobinson.  In 
that  purchase,  Verry  did  not  pay  for  or  acquire  a  title  to 
that  right.  He  did  not  own  it,  and  his  title  was  therefore 
subject  to  it. 

In  the  suit  for  partition,  he  represented  tVe  title  or  inter- 
est acquired  by  his  purchase  under  the  mortgage,  and  no 
more,  and  the  sale  of  the  lot,  so  far  as  Vkrnfs  interest  was 
concerned,  could  not  invest  the  purchaser  with  any  better 
title,  or  greater  interest  in  the  property,  than  was  held  by 
Verry  J  and  which  he  represented  m,  that  suit. 

This  position  is  not  only  sustained  by  the  statute  quoted 
in  a  previous  part  of  this  opinion,  and  by  reason  and  neces- 
sity, but  also  accords  with  the  letter  of  the  statute  under 
which  the  sale,  in  the  proceedings  for  partition,  was 
made. 

The  21st  section  of  the  statute  concerning  the  partition 
of  lands,  2  G.  &  H.  866,  provides  that  «  Whenever  it  shall 
appear  to  the  court  that  the  purchase  money  for  the  land  sold 
has  been  duly  paid,  the  court  shall  order  such  commissioner, 
or  some  other  person,  to  execute  conveyances  to  the  pur- 
chaser, which  shall  bar  all  claims  of  such  owners  to  said 
lands,  as  effectually  as  if  they  themselves  had  executed  the 
same." 

We  do  not  stop  to  discuss  the  question  whether  Verry j 
by  his  purdiase  imder  the  partition,  did  more  than  to  ac- 
quire the  title  of  the  other  tenants  in  common,  and  whether, 
in  contemplation  of  law,  his  titie  to  the  five-ninths  did  not 
remain  in  lum,  in  the  same  condition  that  it  would  if  he 
had  acquired  the  titie  of  his  co-tenants  by  private  purchase 
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from  them ;  but  we  place  the  case  on  the  broad  ground  that 
if  the  lot  had  been  purchased  at  the  sale  under  the  pro- 
ceedings for  partition  by  a  stranger  to  the  record,  it  would 
not  have  divested  the  contingent  right  of  the  plaintiff  in 
this  suit.  It  is  not  intended  to  controvert  the  position  as- 
sumed by  counsel,  that  the  rights  of  the  wife  in  her  hus- 
band's real  estate  are  subject  to  legislative  control  while 
they  remain  inchoate.  If  or  do  we  discuss  the  question  as 
to  the  effect  of  various  statutory  provisions,  authorizing  the 
appropriation  of  lands  for  public  use,  as  we  do  not  think 
that  the  authorities  referred  to,  on  that  and  kindred  sub- 
jects, throw  any  light  on  the  question  under  discussion 
here. 

We  are  referred  to  the  case  of  Weaver  v.  Gregg j  6  Ohio 
St.  R.  547,  which  is  claimed  to  be  an  authority  in  point,  in 
favor  of  the  appellants.  That  was  a  petition  for  dower 
under  the  statute  of  Ohio.  The  husband  of  the  plaintiff', 
during  the  coverture,  was  seized  as  tenant  in  common  of 
one  undivided  fourth  part  of  certain  lands.  Proceedings 
for  partition  were  instituted,  but  the  lands  were  adjudged 
not  to  be  susceptible  of  partition,  and  were  sold  by  the 
sheriff,  by  order  of  the  court,  under  the  provisions  of  the 
statute,  and  the  proceeds  divided,  during  the  lifetime  of  the 
husband.  It  was  held  that  the  sale  of  the  lands,  under  the 
proceedings  for  partition,  divested  the  inchoate,  contingent, 
dower  interest  of  the  wife.  Mr.  Justice  Beinkekhoff,  in 
delivering  the  opinion  of  the  court,  says :  "  The  right  of 
dower  in  the  wife  subsists  in  virtue  of  the  seizin  of  the 
husband;  and  this  right  is  always  subject  to  any  incum- 
brance, infirmity,  or  incident  which  the  law  attaches  to  that 
seizin,  either  at  the  time  of  the  marriage,  or  at  the  time 
the  husband  became  seized.  A  liability  to  be  divested  by 
a  sale  in  partition  is  an  incident  which  the  law  affixes  to  the 
seizin  of  all  joint  estates;  and  the  inchoate  right  of  the 
wife  is  subject  to  this  incident.  And  when  the  law  steps 
in  and  divests  the  husband  of  his  seizin,  and  turns  the 
realty  into  personalty,  she  is,  by  the  act  and  policy  of  the 
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law,  remitted,  in  lieu  of  her  inchoate  right  of  dower  in 
the  realty,  to  her  inchoate  right  to  a  distributive  share  of 
the  personalty  into  which  it  has  been  transmuted." 

We  do  not  controvert  the  correctness  of  this  decision- 
It  is  not  in  point  in  the  case  at  bar,  and  therefore  we  decide 
nothing  in  reference  to  it.  There  the  sale  was  under 
proceedings  for  partition,  during  the  seizin  and  life  of  the 
husband;  his  seizin  was  divested  by  the  act  of  the  law^ 
and  his  entire  interest  in  the  land  sold  and  converted 
into  personalty  and  paid  to  him.  But  here,  the  husband 
mortgaged  his  interest,  subject  to  the  inchoate,  contin- 
gent right  of  the  wife,  and  Vernfs  purchase  of  that 
interest,  under  the  mortgage,  did  not  divest  the  contin- 
gent  right  of  the  wife;  and  hence,  in  the  subsequent 
proceedings  in  partition,  he  did  not  represent  any  greater 
interest  than  that  acquired  by  his  purchase  under  tlie 
mortgage. 

The  principle  involved  in  this  case,  we  think,  was  settled 
by  this  court,  in  accordance  with  the  opinion  expressed 
here,  in  the  case  of  Rank  v.  Hdnna  et  al.j  6  Ind.  20. 

The  judgment  is  affirmed,  with  costs. 

J.  W.  ChapmaTij  H.  W.  Harrington  and  C.  A.  Korbkfy  for 
appellants. 

C.  JS.  Walker  and  A.  D.  MatthewSy  for  appellee. 


McAbot  and  Another  v.  Weight. 

Catbat  Exptoe — ^Fbaud. — Suit  by  the  parchaser  upon  a  contract  for  the 
Bale  of  tobacco,  a  part  of  which,  only,  was  manafactured  at  the  time  of 
sale.  The  complaint  aUeged  that  the  tobacco  already  manafactured  was 
put  up  in  tight  boxes,  and  that  the  residue  was  similarly  packed  as  it  was 
made ;  that  it  was  all  receiyed  and  paid  for  without  examination ;  that 
the  seUer  fraudulently  packed  the  tobacco  in  boxes  made  of  green  lumbtt, 
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and  put  into  the  boxes  inferior  and  damaged  tobaoco,  bj  means  of  whioh 
it  became  spoiled  and  unsaleable;  that  the  plaintiff  had  no  knowledge  of 
the  quality  of  the  tobaoco,  and  that  with  a  yiew  to  defraud  him  defendant 
exhibited  specunehs  which  he  fraudulently  represented  to  be  the  quality 
of  the  tobacco  he  was  manufacturing. 

Seldf  that  as  to  so  much  of  the  tobacco  as  was  manufactured  at  the  time  of 
the  contract)  the  complaint  showed  no  cause  of  action. 

Seldj  also,  that  as  the  acceptance  of  the  tobacco  manufactured  after  the 
making  of  the  contract  was  procured  by  the  fraud  of  the  seller,  the  rule 
caveat  emptor  does  not  Apply.  « 

Meldf  also,  that  where  the  acceptance  of  goods,  upon  an  executory  contract, 

•  is  procured  by  the  f^aud  of  the  seller,  an  offer  to  return  is  not  necessary 
to  entitle  the  buyer  to  maintain  his  suit 

ffeU  also,  that  the  plaintiff's  measure  of  damages  was  the  actual  loss  sus- 
tained, which  would  be  ascertained  by  deducting  the  market  Talue  of  the 
tobaoco  deliyered,  at  the  time  of  the  delivery,  from  the  market  yalue  of 
that  which  was  contracted  for,  to  which  the  jury  were  at  liberty  to  add 
something  by  way  of  punishment  for  the  deceit 

BxPLT — ^DxPABTUBE. — ^To  a  complaint  charging  the  acceptance  of  goods  pur- 
chased to  have  been  procured  by  the  fraudulent  representations  of  the* 
seller,  without  examination  by  the  buyer,  the  defendant  rnswered  deny- 
ing the  fraud,  and  alleging  that  the  buyer  had  examined  the  goods  and 
had  tail  knowledge  of  their  quality.  Reply,  admitting  an  examination 
of  the  goods  by  the  plaintiff,  and  a  knowledge  of  certain  facts  indicating 
the  defect  complained  of,  but  ayerrlng  that  he  relied  on  defendant's  repre- 
sentations, and  that  the  defendant  had  subsequently  promised  to  pay  the 
damages  claimed. 

ffeldj  that  the  reply  was  a  departure. 

HeU  also,  that  if  the  reply  does  not  support  the  complaint,  by  reason  of 
departure,  the  objection  may  be  taken  by  demurrer.  It  is  too  late  to  make 
the  objection  after  Tcrdict 

APPEAL  from  the  Ohio  Common  Pleas. 

Frazbr,  0.  J. — This  was  a  suit  by  Wright  against  the  appel- 
lants, upon  a  written  contract  made  by  the  appellants,  for 
the  sale  and  delivery  by  them  to  the  plaintifi*,  of  $8000 
worth  of  manufactured  tobacco,  some  of  which  was  then 
manufactured,  and  the  balance  was  thereafter  to  be  manu- 
factured. For  that  which  was  manufactured  (supposed  to 
be  about  |1300  worth,)  the  price  was  58  cents  per  pound, 
and  for  that  to  be  manufactured  71  cents  per  pound  for 
"  fair  bright,"  and  57  cents  for  "  black"  tobacco.  The  com- 
plaint alleges  that  the  tobacco  was  delivered  and  paid  for 
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within  the  time  specified  in  the  contract ;  that  at  the  making 
of  the  contract,  the  tobacco  which  wad  then  manufactured 
was  put  up  in  tight  pressed  boxes,  and  that  the  residue,  as  it 
was  TuaTJnfactured,  was  put  up  in  the  same  way,  and  that  it 
was  all  delivered  to  the  plaintijff  without  being  examined 
by  him.  That  the  defendants  fraudulently  put  in  the  boxes 
inferior  and  damaged  tobacco,  to  cheat  the  plaintiff,  by 
reason  of  which  it  became  spoiled  and  unsaleable ;  that  they 
bIso  fraudulently  packed  the  tobacco  in  boxes  made  of 
green  lumber,  whereby  it  became  further  damaged,  by 
'reason  of  all  which  the  plaintiff  was  compelled  to  sell  it  at 
B  loss  of  $3500.  That  the  plaintiff  had  no  knowledge  of  the 
qualities  of  tobacco,  and  relied  on  the  defendants  to  deliver 
him  a  good  merchantable  article ;  that  they,  to  defraud  him, 
brought  him,  while  they  were  manufacturing  for  him,  speci- 
mens of  tobacco,  which  they  ifalsely  represented  were  the 
kinds  they  were  putting  up  for  him,  by  means  of  which  he 
was  induced  to  pay  the  contract  price,  and  that  he  did  not 
discover  the  fraud,  nor  that  the  tobacco  was  unsound,  until 
long  after  he  had  paid  therefor.  That  after  making  such 
discovery,  he  requested  the  defendants  to  take  back  the 
tobacco,  and  refund  him  the  money  paid,  which  they  refused 
to  do;  that  to  prevent  the  tobacco  from  becoming  wholly 
worthless  he  was  compelled  to  expend  $272  in  overhauling 
and  repacking  it. 

The  first  question  presented  is  upon  the  action  of  the 
court  below  in  overruling  .a  demurrer  to  tilis  complaint, 
alleging  for  cause  the  want  of  sufficient  &cts  to  constitute 
a  cause  of  action. 

As  to  so  much  of  the  tobacco  as  was  manufactured  when 
the  contract  was  made,  it  must  be  apparent  at  a  glance  that 
the  complaint  shows  no  right  of  action  whatever.  The 
defendants  are  not  alleged  to  have  made  any  representations 
as  to  its  quaUfy  or  grade,  nor  is  it  averred  that  it  turned 
out  to  be  in  any  particular  different  from  what  the  plaintiff 
expected  it  to  be  when  the  contract  was  made.  There  was 
no  warranty  as  4x)  its  qualilgc,  and  nothing  appeared  to  have 
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prevented  the  plaintiff  from  examining  it  and  knowing  all 
about  it.  That  it  was  in  ^^  tight  pressed  boxes"  can  avail 
nothing  as  to  it,  for  it  does  not  appear  that  the  plaintiff 
was  thereby  hindered  from  inspecting  it.  So  far  the  role 
caveat  emptor  is  applicable  to  the  case.  Humphreys  v.  Com' 
line,  8  Blackf.  516, 

As  to  that  portion  of  the  tobacco  which  was  to  be  man- 
ufactured after  the  contract  was  made,«there  are  other  con- 
siderations which  nnust  receive  attention.  It  was  to  be 
either  "  fair  bright"  or  "  black,"  or  part  of  each  grade,  and 
the  price  of  each  was  fixed  by  the  contract.  It  must  be 
understood  that  the  tobacco  was  to  be  merchantable.  How 
much  was  delivered  and  paid  for  as  being  of  either  grade 
is  not  alleged.  It  may  all  have  purported  to  be  the  inferior 
grade,  "  black,"  and  have  been  paid  for  at  the  price  stipu- 
lated for  that  quality.  K or  is  there  any  complaint  that  it 
was  not  of  the  grade  contracted  to  be  delivered ;  but  the 
grievance  alleged  is  that  it  was  "  spoiled,  miisty,  rotten  and 
unsaleable ;"  that  this  condition  of  the  goods  was  caused  by 
two  circumstances,  viz :  the  fraudulent  employment  of  dam- 
aged tobacco  in  the  manufacture,  and  the  fraudulent  use  of 
boxes  made  of  green  lumber;  that  while  the  goods  were 
being  manufastured  the  defendants,  to  cheat  the  plaintiff, 
exhibited  to  him  from  time  to  time  specimens  of  tobacco, 
alleging  that  they  were  manufacturing  such  stock  for  him, 
when,  in  fEtct,  they  were  using  a  different  kind  and  quality, 
by  which  means  he  was  put  off  his  guard,  and  induced  to 
pay  for  the  tobacco  at  the  contract  price.  That  these  alle- 
gations made  out  a  strong  case  of  fraud,  deliberately  planned 
by  the  defendants,  and  successfully  executed  upon  the  plain- 
tiff, is  quite  beyond  cavil,  and  it  is  averred  that  they  thereby 
obtained  his  money.  But  upon  the  discovery  of  the  impo- 
sition thus  practiced  upon  him,  he  did  not  offer  to  rescind, 
by  returning  to  the  defendants  the  goods  which  had  been 
thus  fraudulently  imposed  upon  him.  But  he  offered  to 
return  oZJthe  tobacco  which  he  had  purchased,  and  demanded 
qU  the  money  he  had  paid.    This  would  not  be  sufficient 


26  SUPREME  COURT  OP  INDIANA. 

MoAroy  and  Another  v,  Wright 

for  the  purpose,  and,  in  the  absence  of  the  fraud  alleged, 
the  complaint  must,  on  that  account,  have  been  deemed 
bad.  Rieketts  v.  Hays^  13  Ind.  181 ;  Groning  v.  Mendham^ 
2  E.  0.  L.,  104 ;  MUner  v,  Tackery  1  C.  &  P.,  Ih^  Cash  v. 
Giles,  3  C.  4;P.,  407 ;  Percival  v.  Blake,  2  0.  4  P.,  514;  Kd- 
logg  V.  Denslow,  14  Conn.  411.  Indeed,  in  the  absence  of 
the  fraud  alleged,  inasmuch  as  the  tobacco  was  open  to  the 
inspection  of  the  plaintiff  when  he  received  it,  it  was  prob- 
ably too  late  afterward  to  object  to  its  quality.  Humphreys 
V.  Condinej  8  Blackf.  516. 

But  we  think  that  the  element  of  fraud  in  this  case,  as 
introduced  by  the  averments  of  the  complaint,  is  very  im- 
portant, and  that  other  principles  are  applicable.  To  hold 
that  accepting  and  paying  for  the  tobacco,  when  it  was  open 
to  examination  on  delivery,  shall  bar  the  plaintiff  from  a 
recovery,  when  that  acceptance  and  payment  were  procured 
by  a  fraudulent  artifice  of  the  defendants,  which  put  the 
purchaser  off  his  guard,  and  induced  him  to  believe  that 
the  goods  were  sound  and  saleable,  would  be  to  set  at  de- 
fiance every  principle  of  reason  and  justice.  It  is  true  that 
it  is  not  alleged  in  direct  terms  that  the  plaintiff  was  induced 
by  the  fraud  to  accept  the  tobacco,  but  only  that  he  was 
thereby  induced  to  pay  the  full  price.  But*  we  think  we 
ought,  under  the  code,  to  regard  this  as  equivalent  to  an 
averment  that  he  was  thus  induced  to  receive  'the  tobacco 
on  the  contract;  for  that  consequence  would  legally  result 
A  refusal  to  take  it  at  the  price  agreed  upon  would  be  a 
refusal  to  accept  it  upon  the  contract,  and  the  presumption 
must  be  that  the  delivery  and  the  payment  were  simulta- 
neous acts,  no  credit  having  been  agreed  upon. 

That  goods,  the  acceptance  of  which  upon  an  executory 
contract  is  procured  by  the  fraud  of  the  vendor,  need  not 
be  returned,  to  entitle  the  vendee  to  maintain  his  suit,  is  very 
clear  upon  principle.  The  obligation  to  return  the  goods, 
where  it  exists,  rests  upon  the  purchaser's  duty  to  put  the 
seller,  who  is  supposed  to  have  acted  in  good  faith  iti  making 
the  delivery,  in  the  best  condition  to  dispose  of  the  goods 
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elsewhere,  and  to  ^ve  Mm  an  opportunity,  in  Bome  eases^ 
to  furnish  other  goods  in  fulfillment  of  his  contract.  But 
where  the  seller  has  practiced  a  fraud  to  get  the  goods  into 
the  possession  of  his  customer,  the  law  treats  him  with  no 
favor  whatever — ^least  of  all,  ought  Ihe  purchaser  to  be  held 
under  obligation  to  take  any  trouble  to  return  a  possession 
which  has  been  thrust  upon  him  by  fraud.  In  such  a  case 
the  law  offers  to  such  a  suitor  justice  only,  without  favor. 
He  could  recover,  if  payment  had  not  been  made,  the  value 
of  the  damaged  goods,  and  no  more.  The  right  of  the 
purchaser  to  maintain  the  suit  is  equally  clear  upon  author- 
ity .  The  cases  are  partially  collected  in  2  Hilliard  on  Torts, 
141,  d  seq.  and  notes.  There  was,  therefore,  no  error  in 
overruling  the  demurrer  to  the  complaint. 

The  next  question  in  the  record  relates  to  the  sufficiency 
of  the  second  paragraph  of  the  reply,  to  which  a  demurrer 
was  overruled. 

The  answer  denied  the  fraud,  and  alleged  a  receipt  of 
the  goods  by  the  plaintiff,  with  full  knowledge  of  the  char- 
acter and  condition  of  the  tobacco,  the  manner  of  manu- 
facture, and  the  fact  that  the  boxes  were  made  of  green 
lumber. 

The  second » paragraph  of  the  reply  to  this  answer  is  of 
unnecessaiy  lengthf(a8.  indeed,  is  the  answer,)  but  it  admits 
a  knowledge  of  mould  on  the  tobacco,  and  avers  that  the  de- 
fendant, FUchcTy  in  whom  plaintiff*  reposed  a  known  trust  and 
confidence,  being  himself  ignorant  of  such  matters,  fraudu- 
lently assured  him  that  it  was  box  mould,  usual  with  all 
tobacco,  and  not  injurious,  and  that  the  tobacco  was  sound; 
confiding  in  the  truth  of  which  he  received  the  tobacco.  That 
upon  discovering  that  it  was  damaged,  and  was  suffering  fur- 
ther injury,  he  called  on  the  defendants,  who  advised  him  to 
overhaul  and  sweat  and  dry  it,  and  then  sell  it,  and  promised 
that  they  would  pay  whatever  damages  they  might  find  on 
such  sale  the  plaintiff'  had  sustained  by  reason  of  the  defects. 

It  is  contended  that  the  reply  is  a  departure  from  the  case 
made  by  the  complaint.    We  regret  that  we  are  without  the 
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aid  of  any  argument  on  behalf  of  the  appellee,  and  without 
that  advantage  we  do  not  perceive  how  this  paragraph  of 
the  reply  can  he  flustained. 

But  the  paragraph  of  the  answer  to  which  the  reply  was 
directed  is  merely  an  argumentative  traverse  of  the  essen- 
tial facts  of  the  complaint,  and  as  the  general  denial  waa 
also  in,  it  ought  to  have  been  stricken  out  on  motion.  It 
eontains  facts  which  are  not  at  all  in  confession  and  avoid- 
ance of  the  complaint,  but  which,  if  true,  make  the  com- 
plaint false.  A  reply  which  confesses  its  allegations,  con- 
fesses that  the  complaint  is  not  true,  and  necessarily 
abandons  the  cause  of  action  made  by  the  complaint.  The 
paragraph  of  the  reply  under  consideration  does  this,  and 
in  setting  up  other  facts  in  avoidance  makes  a  new  and 
different  ground  of  action.  There  is  not  entire  uniformity 
in  the  decisions  of  this  court  as  to  the  proper  method  of 
taking  advantage  of  the  vice  of  departure  in  a  reply,  which 
it  may  be  remarked  is  the  only  pleading,  under  the  code,  in 
which  it  can  ever  exist.  It  is  not  important  in  this  case  to 
determine  whether  it  must  be  done  by  demurrer  or  by 
motion,  as  here  both  methods  were  used  in  the  court  below. 
The  statute  (§  67  of  the  code,)  expressly  forbids  a  depar- 
ture, but  adds,  very  strangely,  that  "the  defendant  may 
demur  to  a  reply  for  any  of  the  causes  specified  for  demur- 
ring to  a  complairU"  This  is  simple  nonsense,  and,  if  con- 
strued literally,  would  make  every  reply  that  any  sensible 
lawyer  would  be  willing  to  prepare  subject  to  a  demurrer. 
It  cannot  be  so  construed,  for  it  is  beyond  belief  that  the 
legislature  meant  to  require  that  the  reply  should  repeat 
the  complaint.  If  it  s<|pks  by  new  matter  to  avoid  the 
answer,  and  does  not  allege  sufficient  facts  for  that  purpose, 
it  must  be  held  bad  on  demurrer  assigning  that  cause.  At 
common  law,  if  the  replication  did  not  support  the  declara- 
tion, it  was  bad  on  general  demurrer,  but  it  was  too  late  to 
make  the  objection  after  verdict,  and  the  judgment  would 
not  be  arrested  if  the  new  ground  assumed  by  the  replica- 
tion was  sufficient  to  found  an  action  upon.    We  see  nothing 
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in  the  code  to  change  the  previous  rule.  It  is  said  in  JReitty 
V.  BuckeTj  16  Ind.  803,  that  "a  reply  which  may  be  a  de- 
parture, technically,  may  still  contain  fects  which,  being  per- 
mitted to  go  into  the  case  without  objection,  should  avoid 
an  answer."  We  do  not  see  how  this  can  be  possible,  in 
the  nature  of  things.  As  already  intimated,  a  departure, 
under  the  code,  admita  the  groundlessness  of  the  complaint, 
abandons  the  case  made  by  it,  and  makes  a  new  case.  This 
does  not,  in  any  sense,  avoid  the  answer,  but  confesses  it 
without  avoiding  it,  otherwise  it  would  not  l^  a  departure 
at  all.  The  opinion  of  Marvin,  J.,  in  White  v.  Joy,  3  Keman 
83,  is  to  the  same  effect  as  Beilly  v.  Rucker.  It  in  like  manner 
loses  sight  of  the  essential  definition  of  a  departure,  and 
proceeds  to  reason  about  a  reply  as  being  a  departure  which 
was  'Uot  such,  and  held  not  to  be  by  six  of  the  seven  judges, 
in  that  very  case. 

We  can  readily  conceive  how  a  reply  which  alleges  new 
matter  which  supports  the  complaint,  and  avoids  the  answer, 
may,  in  addition  thereto,  contain  surplus  averments  which 
do  depart  from  the  complaint.  In  such  a  case  the  reply  is 
not  liable  to  objection  for  departure;  but  the  surplusage  in 
it  is,  of  course,  subject  to  be  stricken  out  on  motion. 

Inasmuch,  then,  as  a  departure  is  always  a  confession  of 
the  answer,  without  alleging  sufficient  facts  to  avoid  it,  and 
makes  a  new  case,  we  think  that  the  objection  may  be  taken 
by  demurrer,  and  that  in  the  present  case  the  court  below 
erred  in  overruling  the  demurrer  to  the  second  paragraph 
of  the  reply.  We  have  sustained  the  complaint  on  lie 
ground  that  it  shows  that  the  defendants  by  certain  fraud- 
ulent acts  alleged,  took  advantage  of  the  plaintiff  ^s  ignorance, 
and  put  him  off  his  guard,  and  thereby  imposed  the  tobac- 
co upon  him  wiliiout  examination,  or  a  knowledge  of  its 
damaged  condition.  The  answer  denies  the  fraud  alleged, 
and  shows  that  he  received  it  upon  full  examination  and 
with  a  full  knowledge  of  its  condition.  The  reply  admits 
that  he  did  examine  it;  that  he  was  aware  of  certain  facts 
indicating  that  the  tobacco  was  unsotmd,  but  avers  that  he 
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did  not  know  that  those  facts  were  inconsistent  with  the 
soundness  of  the  tobacco,  and  that  the  defendants,  aware 
of  his  ignorance,  and  knowing  that  he  reposed  confidence 
in  them,  fraudulently  abused  that  confidence  by  represent- 
ing the  tobacco  to  be  sound,  and  upon  those  representations 
he  was  induced  to  act,  and  that  they  subsequently  promised 
to  pay  the  damages.  This  admits  away  the  case  made  by 
the  complaint,  and  makes  a  new  case,  bottomed  upon  a 
different  fraud,  and  also  a  promise  to  pay. 

Nor  is  this  a  case  where  a  bad  reply  is  sufficient  for  a  bad 
answer.  The  paragraph  of  the  answer  was  not  bad,  except 
in  form.  It  was,  as  we  have  seen,  an  argumentative  denial 
of  the  complaint 

The  court  instructed  the  jury  that  if  the  plaintiff  recov- 
ered, the  measure  of  damages  would  be  ^Hhe  difierence 
betwe<^n  the  price  the  plaintiff  paid  and  the  market  value 
of  fair  bright  and  black  tobacco,  at  the  time  the  tobacco  was 
delivered."  This  was  wrong.  The  rule  of  damages  thus 
given  would  be  applicable  to  an  action  for  a  breach  of  the 
contract  in  failing  to  deliver  any  tobacco  upon  it,  where  no 
part  of  the  price  had  been  paid.  But  this  was  a  suit  sound- 
ing in  tort,  for  fraud  connected  with  a  contract,  full  payment 
having  been  made,  and  the  plaintiff  was  entitled  to  the 
actual  loss  sustained  thereby,  to  which  the  jury  would  be  at 
liberty  to  add  something  by  way  of  punishment  for  the 
deceit.  The  actual  loss  would  be  ascertained  by  deducting 
the  market  value,  at  the  time  of  delivery,  of  the  tobacco 
delivered,  from  the  market  value  of  that  which  was  con- 
tracted for.  This  rule  would  give  both  parties  the  benefit 
of  the  contract,  and  is  in  accordance  with  well  established 
principles.  Sherwood  v.  SuttoUy  5  Mason  1 ;  StUes  v.  Whiter 
11  Met  856 ;  Beggio  v.  BraggioUi,  7  Cush.  166 ;  Sharon  v. 
Moshery  17  Barb.  618 ;  Seymour  v.  McCormick^  16  How.  480 ; 
Day  V.  Woodworth,  13  id.  863 ;  Padey  v.  Freeman,  3  T.  R.,  51. 

In  several  instructions  given  to  the  jury,  by  the  court 
below,  the  juiy  were  told,  in  effect,  that  the  inquiry  con- 
cerning the  fraud  of  the  defendants  need  not  be  confined  to 
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the  specific  allegations  made  in  the  pleadings.  This  was 
entirely  wrong.  No  rule  of  law  can  possibly  be  better  set- 
tled, and  none  is  more  necessary  in  the  administration  of 
justice,  than  that  the  plaintiff  must  recover  upon  his  alle- 
gations, or  not  at  all.  If  this  were  not  so,  it  would  be  a 
mockery  to  require  him  to  state  a  sufficient  case  in  his  com- 
plaint. Having  thus  stated  his  case,  his  proofs  ought  to  be 
confined  to  it,  and  if  he  has  proved  a  different  case,  how- 
ever meritorious,  he  ^ould  be  defeated. 

There  are  various  other  instructions  given  and  refused, 
concerning  which  questions  are  made  before  us,  but  we  think 
that  they  are  all  disposed  of  by  tiie  foregoing  opinion,  and 
hence  it  is  deemed  unnecessary  to  remark  upon  them  in 
detail. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  set  aside  all  proceedings  subse- 
quent to  the  demurrer  to  the  second  paragraph  of  the  reply, 
to  sustain  that  demurrer,  and  to  ^ve  leave  to  both  parties, 
if  desired,  to  amend  their  pleadings. 

A.  C.  Downey^  for  appellants. 

D.  S.  Major  J  for  appellee. 
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Practice. — ^Where  a  demurrer  lias  been  sastaiiied  to  a  paragraph  of  an 
answer,  the  error  will  not  be  available  in  the  Supreme  Court,  if  there 
were  other  paragraphs  of  the  answer  under  which  the  same  evidence 
might  have  been  introduced. 

Ihstbuctions. — ^Where  there  is  no  evidence  to  snstain  an  issue,  it  is  the 
duty  of  the  court  so  to  inform  the  jury. 

Re^tewal  or  Note — Cokside&ation. — A  note  or  bill  i^ven  in  renewal,  mere- 
ly, of  another,  the  consideration  of  which  is  tainted,  may  be  defended 
against  in  the  same  manner  as  if  the  suit  was  upon  the  first  note  or  biU. 
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But  it  ia  otherwise  where  the  second  note  or  bill  is  supported  by  »  new 
and  distinct  consideration. 

Pkincipal  urn  Aqknt. — ^The  declarations  of  an  agent,  made  while  he  is 
actually  transacting  for  his  principal  tJbie  business  to  which  the  declara- 
tions relate,  are  admissible  against  the  principal  only  because  they  are 
part  of  the  ret  ^Mte,  and  declarations  made  at  other  times  are  not  admis* 
sible. 

CoNT&ACT^lLLEaALiTT  OF  PjLKT.-^Where  a  party  has  contracted  to  do  cer* 
tain  tilings,  and  an  illegal  act  is  included  therein,  he  may  neTortheless  be 
held  to  perform  so  much  of  his  contract  as  it  is  lawAil  to  perform,  if  it 
can  be  separated  from  that  part  which  is  illegal.  But  if  no  separation 
can  be  made  between  the  legal  and  Illegal  stipulations,  the  whole  will 
be  held  void. 

Same — Illeoautt  or  CoHsinsnATioir. — So  where  the  consideration  of  a 
contract  ia  in  part  legal,  and  in  part  illegal,  if  the  consideration  is  separ- 
able, a  recovery  may  be  had  to  the  extent  of  the  legal  consideration. 

Saki. — Suit  upon  several  bills  of  exchange.  Answer,  that  the  consideration 
of  the  bills  was,  in  part,  the  payment  of  unauthorised  and  illegal  paper,  in 
the  similitude  of  bank  notes.  The  other  part  of  the  consideration  was 
the  payment  of  legal  bank  paper. 

Beldf  that  the  consideration  was  sufficient  to  support  the  action  to  the  ex- 
tent of  the  lawful  money  paid. 

Saxs. — ^The  same  rule  applies  whether  the  consideration  Is  made  illegal  by 
statute,  or  by  the  common  law. 

APPEAL  from  the  Putnam  Circuit  Court. 

Frazer,  C.  J. — ^This  was  a  suit  upon  six  bills  of  exchange, 
drawn  upon  and  accepted  by  the  appellant,  which  he  pro- 
cured to  be  discounted  by  the  Bank  of  Oosport.  They  were 
passed  by  the  bank  to  the  plaintiff  after  maturity.  The 
answer  was  in  five  paragraphs.  The  Ist,  2d  and  5th,  pay- 
ment at  maturity.  8.  That  one  jlZexancIer  was  president  and 
agent  of  the  bank,  and  authorized  to  receive  payment  for  the 
bills,  and  adjust  the  same;  that,  at  maturity,  the  defendant 
delivered  to  Alexander  500  hogs,  which  were  by  him  accep- 
ted and  received  in  full  satisfaction  of  the  bills.  4.  That  the 
defendant,  on  the  discounting  of  the  bills,  received  from  the 
bank  the  notes  of  individuals  and  pretended  banks,  in  the 
similitude  of  bank  notes,  which  were  ill^aL  A  demurrer 
was  sustained  to  the  third  paragraph,  and  by  a  reply  of 
general  denial,  issues  were  made  upon  the  others. ' 
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rcr  to  the  third  paragraph  correctly  bus- 


iC 


use  made  by  this  paragraph  was  merely  pay- 
appellant  argues,  on  the  authority  of  Louden  v. 
:  A.  5G6,  and  Taford  v.  Roberts^  8  Ind.  254,  then 
'  uiild  be  no  available  error  in  the  action  of  the  court 
\v  in  sustaining  the  demurrer,  for  there  were  three  other 

.  ragraphs  of  the  answer  which  would  have  admitted  proof 
iA  the  same  facts.  Two  of  those,  really,  should  have  been 
t>tricken  out  of  the  record  by  the  court,  upon  its  own  mo- 
tion. ]!^eedlessly  incumbering  the  record  is  becoming  a 
great  mischief,  under  our  system  of  practice,  tO'  which  a 
check  ought  to  be  applied  by  the  lower  courts  at  every 
opportunity.  We  are  well  disposed  to  sustain  tfiemt 
in  the  proper  exercise  of  their  authority  in  that  direction.. 
The  modem  cases  go  far  to  destroy  the  distinction  between 
tlie  defense  of  payment,  and  that  of  accord  and  satisfaction. 

The  evidence  disclosed  that  one  of  the  bills  sued  on  was 
given  in  satisfaction  of  another  bill,  held  by  the  bank 
against  one  ^out^  to  whom  the  appellant  was  mdebted,  and 
by  which  that  indebtedness  was  satisfied.  Evidence  offered 
by  the  defendant  to  show  that  Stoufs  bill  was  given  in  con- 
sideration of  illegal  currency,  paid  out  to  him  by  the  bank, 
was  rejected,  and  leave  refused  to  amend  the  answer  so  as  to 
correspond  with  the  proposed  proof.  The  court  also 
instructed  the  jury  that  there  was  no  evidence  before  them 
that  the  consideration  of  that  bill  was  unlawful  currency. 
This  instruction  was  proper  to  be  given,  if  no  such  evidence 
had  been  admitted.  T^^ere  there  is  no  evidence,  whatever, 
to  maintain  an  issue,  it  is^  the  duty  of  the  court  so  to  inform 
the  jury.    This  is  not  usurping  the  province  of  the  jury. 

It  is  true  that  a  note  or  bill  given  in  renewal  merely  of 
another,  the  consideration  of  which  is  tainted,  may  be  de- 
fended against  in  the  same  manner  as  if  the  suit  were  upon 
the  first  bill  The  consideration  of  the  first  bill  is  held  to 
form  the  consideration  of  each  8ubse(|uent  one.  But  this 
is  not  that  case.  Here  the  defendant  paid  his  indebtedness 
Vol.  XXV.. 
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to  Stoutj  and  was  discharged  from  it,  by  making  the  accep- 
tance sued  upon.  This  constituted  a  new  and  distinct  con- 
sideration. Wo  know  of  no  authority  which  will  authorize 
him  now  to  question  Stoufs  former  liability  to  the  bank, 
which  Stout  himself  did  not  choose  to  controvert.  The  evi- 
dence was  properly  excluded,  and  the  leave  to  amend  cor- 
rectly refused. 

Evidence  was  excluded,  showing  admissions  by  Alex- 
andeTy  while  president  and  chief  manager  of  the  business  of 
the  bank,  that  the  bills  in  suit  were  paid.  Such  admissions 
having  been  made  when  called  upon  by  the  defendant,  at 
the  bank,  to  surrender  the  bUls,  shortly  after  the  alleged 
payment,  and  after  the  maturity  of  all  the  bills  except  one. 
Alexander  at  the  same  time  failing  to  surrender  them. 
The  declarations  of  an  agent,  made  while  actually  trans- 
acting for  his  principal  the  business  to  which  the  declara- 
tions relate,  are  admissible  only  because  they  are  part  of 
the  res  gestce^  and  are  proper  for  a  correct  understanding  of 
acts.  They  are  said  to  be  "verbal  acts."  But  the  oral  ad- 
missions of  even  a  party,  are  often  loosely  and  inconsider- 
ately made,  and  are  then,  in  the  very  nature  of  things,  very 
unreliable  evidence,  and  it  is  not  certain  that  justice  would 
not  often  be  better  attained  without  them.  We  do  not  think 
it  would  be  wise,  at  any  rate,  to  extend  the  rule  so  as  to  make 
e^dence  of  the  admissions  of  the  agent,  when  not  engaged 
in  the  business  which  the  admissions  tend  to  explain.  A 
man  does  not  weigh  his  own  casual  conversations,  and  is 
very  Hable  to  be  misunderstood.  It  is  enough  to  hold  him 
responsible  for  his  own  words,  without  also  charging  him 
with  those  of  his  agent,  who  is  not  employed  to  bind  him 
by  utterances,  except  in  connection  with  business,  and 
while  it  is  being  done.  But  the  admissions  of  tide  agent  of  the 
bank  sought  to  be  introduced  were  made  in  the  course  of 
business  which  he  was  empowered  to  do,  and  were  explana- 
tory of  his  acts  done  at  the  time.  He  was  the  proper  person 
to  deliver  the  bills  tcj  the  defendant  if  they  had  been  paid; 
his  failure  to  deliver  them  when  demanded  was  an  act^  and 
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the  bank  was  responsible  for  it.  His  declarations  at  the 
time  were  a  part  of  that  act.  Failing  to  deliver  the  bills, 
it  seems  to  us  that  he  had  authority  to  give  the  defendant 
evidence  that  they  had  been  duly  paid,  if  such  was  the 
fact.  His  written  acquittances,  if  they  had  been  paid  and 
were  lost,  or  for  any  other  cause  could  not  then  be  suiyen- 
dered,  would  have  bound  the  bank.  Why,  then,  should 
not  his  oral  declaration  at  the  time,  which  is  less  conclusive, 
be  admitted  in  evidence?  The  failure  to  surrender  the 
bills  when  demanded  was  the  act  of  the  bank,  and  the  ex- 
planation of  that  failure  was  a  part  of  the  act.  We  think, 
therefore,  that  the  evidence  ought  to  have  been  admitted 
for  whatever  it  was  worth. 

There  was  evidence  tending  to  prove  that  the  money  paid 
out  by  the  bank  for  each  of  five  of  the  bills  was  in  large 
measure  unauthorized  and  illegal  paper,  issued  by  others, 
in  the  similitude  of  bank  notes.  It  was  admitted  to  be  ille- 
gal. The  defendant  moved  the  court  to  instruct  the  jury 
that  under  such  circumstances  there  could  be  no  recovery 
upon  either  of  the  five  bills.  This  was  refused ;  but  the 
jury  were  told  by  the  court  that  if  the  bank  was  not  the 
author  of  such  illegal  currency,  so  paid  for  the  bills,  then 
there  would  be  a  failure  of  consideration  only  to  the  amount 
of  such  illegal  currency,  so  paid  out. 

It  is  contended,  on  the  one  hand,  that  the  consideration, 
being  illegal  in  part,  tainted  the  whole  transaction,  so  that 
there  can  be  no  recovery  whatever  upon  any  of  the  bills 
thus  contaminated.  While,  on  the  other  side,  thi^  is  coi;- 
ceded  to  be  the  rule  where  a  statute  makes  it  a  fraufl  to  cir- 
culate such  issues,  and  that  to  the  extent  that  the  conSder-"* 
ation  consisted  of  paper  issues  admitted  to  be  illegal  there 
can  be  no  recovery  in  this  case;  yet  it  is  insisted  that  the 
law  will  distinguish  between  the  illegal  consideration  and 
that  which  is  lawful,  and,  to  the  extent  of  the  latter,  will 
enforce  the  contract,  where  the  original  payee  is  not  the 
author  of  the  illegal  paper,  and  there  is  no  statute  making 
it  penal  to  circulate  it.    !Ro  authority  is  cited  to  support  the 
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distmction  attempted  to  be  drawn  between  cases  where  the 
thing  is  prohibited  by  statutory  penalties,  and  where  it  is 
illegal  but  no  penalties  are  imposed  by  statute,  and  we  do 
not  think  that  the  distinction  can  be  maintsdned.  It  seems 
to  us  that  there  is  no  good  reason  for  it,  so  far  as  civil  rights 
and  liabiUties  are  to  be  affected.  It  once  had  a  support  in 
some  of  the  adjudged  cases,  but  it  is  quite  clear  that  the 
doctrine  must  now  be  regarded  as  opposed  by  the  weight 
of  modem  authority.  The  cases  are  collected  in  1  Pars,  ou 
Cont.  881,  note  j/,  and  that  learned  and  accurate  writer  re- 
gards the  distinction  under  consideration  as  a  venerable 
error,  now  fully  exploded. 

Nor  are  we  now  prepared  to  hold  that  the  present  case 
stands  in  any  better  light  for  the  phdntiff  than  it  would  if 
the  Bank  of  Gospori  had  been  the  author  of  the  illegal 
paper ;  for  it  appeared  by  the  evidence  that  the  bank  ar- 
ranged with  the  authors  to  put  these  issues  in  circulation, 
and  to  give  them  credit  with  the  public  at  its  counter. 

It  seems,  therefore,  that  we  must  now  consider  the  sound- 
ness of  the  general  proposition  made  by  the  appellant.  It 
is  broadly  announced  by  most  of  the  elementary  writers, 
that  if  any  part  of  an  entire  consideration  for  a  promise  be 
illegal,  the  whole  contract  is  void ;  but  the  author  already 
cited  says  that  where  the  illegality  of  the  consideration  is 
but  partial,  questions  still  remain  which  can  only  be  deter- 
mined by  further  adjudication.  Chancellor  Kent,  however, 
withholds  his  assent  from  so  sweeping  a  proposition  as  is 
declared  by  Chitty  and  Comyn,  and  also  by  Parsons,  with 
the  qualification  mentioned,  and  says:  "When  the  good 
part  of  the  consideration  can  be  separated  from  that  which 
is  bad,  the  courts  will  make  the  distinction,  for  ^  the  common 
law  doth  divide  according  to  conmion  reason,'  and  having 
made  that  void  that  is  against  law,  lets  the  rest  stand." 
2  Kent's  Com.  467-8. 

It  is,  we  believe,  well  settled  that  where  a  party  has  con- 
tracted to  perform  anything,  and  an  illegal  act  is  included 
therein,  that  he  shall  nevertheless  be  held  to  perform  so  much 
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of  his  contract  as  it  is  lawftil  to  perform^  if  it  can  be  separated 
from  that  part  which  is  illegal.  In  other  words,  so  far  as  the 
contract  is  lawful  it  will  be  supported,  but  beyond  that  the 
parties  will  be  left  without  aid.  But  if  the  contract  be  of 
such  a  nature  tliat  no  separation  can  be  made  between  the 
^legal  and  illegal  stipulations,  then  the  whole  will  be  held 
Toid,  and  no  action  can  be  maintained  upon  it. 

We  are  unable  to  perceive  any  sound  reason  for  the  appli- 
cation of  a  different  doctrine  to  cases  like  the  present  one. 
Here  a  portion  of  the  consideration  was  perfectly  valid,  and 
it  is  entirely  practicable  to  separate  it  from  that  which  was 
vicious ;  to  enforce  the  contract  of  the  defendant,  so  far  as  it 
is  supported  by  a  consideration  which  the  law  tolerates,  and 
refuse  the  aid  of  tlie  law  beyond  that.  If  for  a  considera- 
tion which  was  free  from  objection,  the  defendant  had  prom- 
ised to  pay  a  certain  sum  in  lawful  money,  and  an  additional 
sum  in  illegal  paper  issues,  the  amount  agreed  to  be  paid  in 
lawful  money  could  be  recovered.  The  only  point  of  dif- 
ference between  the  case  supposed  and  the  one  in  hand,  is 
that  the  parties  have  changed  places,  and  thereby  the  con- 
tract, so  far  as  it  is  illegal,  instead  of  being  executed,  is 
executory,  in  both  cases  the  parties  are,  in  legal  contem- 
plation,* equally  guilty,  and  neither  is  entitled  to  any  more 
or  less  consideration  than  the  other.  This  is  the  principle 
which. should  be  our  guide  in  such  cases,  and,  if  adhered  to, 
then  there  will  be  no  application  of  different  rules  of  de- 
cision to  cases  which  are  in  no  respect  distinguishable  in 
their  essential  nature.  Surely  it  is  impossible  to  find  any 
reason  whatever  for  holding  that  upon  a  promise  to  pay  a 
certain  sum  in  lawful  money,  in  consideration  of  a  loan 
which  was  part  lawful  money  and  part  imlawful  paper, 
nothing  shall  be  recovered ;  and  yet  that  upon  a  promise  to 
pay  a  sum,  part  in  lawful  money  and  part  in  unlawful  paper, 
in  consideration  of  a  loan  of  lawful  money,  there  shaU  be  a 
recovery  to  the  extent  of  the  promise  to  pay  lawful  money. 
If  illegality  shall  be  held  to  vitiate  the  whole  contract  in 
the  one  case,  it  ought  to  be  so  held  also  in  the  other.    The 
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consideration  in  the  one  case  is  as  readily  separable  as  the 
promise  to  pay  is  in  the  other.  To  say,  in  the  language  of 
some  of  the  cases,  that  the  illegality  of  a  part  of  the  consid- 
eration taints  and  renders  the  whole  vicious,  is  merely  an- 
nouncing a  theory  which  rests  wholly  on  fancy.  To  assert 
that  the  lawful  dollars  paid  out  by  the  Bank  of  Gosportf  with 
illegal  paper,  was  not  lawful  money,  is  not  true,  either  in  law' 
or  fact.  We  are  disposed,  therefore,  to  hold  that  in  a  case 
like  this  the  consideration  ought  to  be  deemed  sufficient  to 
support  the  action,  to  the  extent  that  it  was  lawful  money. 
This  doctrine  is  in  accordance  with  Yundt  v.  BobertSj  5  S.  & 
R.  139 ;  Dawson  v.  Benvmartj  6  Esp.  Cases,  24 ;  Pickard  v. 
CottelSf  Yelv.  56 ;  Crookshank  v.  itose,  5  C.  &  P.  19 ;  and 
Jarms  v.  Peck^  1  HoflEl  479.  We  are  aware  that  a  contrary 
rule  is  supported  by  a  great  number  of  cases,  and  dicta  still 
more  numerous ;  but  as  it  seems  to  us  to  want  the  sanction 
of  sound  reason,  and  as  the  question  is  now  for  the  first  time 
before  this  court,  we  feel  at  liberty  to  adopt  the  doctrine 
which  can  be  maintained  without  resorting  to  fiction  and 
absurdity.  The  most  of  the  cases  which  hold  the  other 
way  did  not  call  for  the  announcement  of  any  such  principle, 
inasmuch  as  either  the  consideration  was  not  capable  of  sep- 
aration, or  else  the  stipulation  to  be  performed  was  of  such 
a  nature  that  it  could  not  be  so  apportioned  as  to  require 
the  performance  of  a  part  of  it,  without  making  a  new  coii- 
tract,  and  one  which  the  law  would  not  imply.  They  all 
rest  upon  and  refer  to  Feaiherston  v.  Hutchinson^  Cro.  Eliz. 
199.  That  case  was  of  a  like  character,  and  needed  do  such 
doctrine  to  solve  it.  We  cannot  regard  it,  and  those  like  it, 
as  authority  in  a  case  like  the  present.  That  case  was  a  suit 
upon  a  contract  with  an  officer,  in  consideration  of  two  shill- 
ings and  the  discharge  of  a  prisoner  from  confinement, 
to  pay  the  debt  for  which  he  was  in  custody.  It  is  obvious 
that  the  money  paid  was  such  a  trifle  as  to  merit  no  favor 
in  court,  and  that  a  recovery  to  the  extent  of  it  only  was 
not  sought  by  the  plaintiff,  and  could  not  have  been  regarded 
by  the  court  as  worth  while  to  consider.    It  was  too  small 
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an  amount  to  have  moved  the  defendant  to  contract  at  alL 
It  was  a  mere  cover  to  protect  an  illegal  transaction ;  and  it 
is  fair  to  infer,  from  the  report  of  the  case,  that  the  qnestion 
considered  by  the  court  was  not  whether  there  might  be  a 
recovery  of  two  shillings,  but  whether  the  payment  of 
that  sum  constituted  a  sufficient  consideration  to  support  a 
judgment  for  the  whole  sum  contracted  to  be  paid. 

Inasmuch  as  the  plaintiff  admitted  in  the  court  below 
that  the  paper  issues  werg  iUegaJ,  thereby  waiving  proof 
of  their  nature  and  character,  we  must  give  the  appellant 
the  full  benefit  of  that  admission.  But,  at  the  date  of  the 
transaction,  we  must  take  notice  that  we  had  no  statute 
whereby  they  were  rendered  illegal  It  must  be  assumed, 
then,  that  they  were  merely  void,  as  being  against  pubHc 
policy.  In  Boby  v.  Wes^,  4  N.  H.  285,  where  a  portion  of 
the  consideration  was  illegal  by  statute,  and  could  not  be 
separated  from  that  which  was  good,  it  was  correctly  held 
that  there  could  be  no  recovery.  Woodruff  v.  Hmrnarij  11 
Yt.  592,  was  of  the  same  nature,  save  that  it  was  easy  to 
separate  the  lawful  from  the  unlawful  part  of  the  consider- 
ation, but  it  was  also  held  that  there  could  be  no  recovery. 
It  was  conceded,  however,  that  in  a  case  like  the  one  before 
us,  a  recovery  would  be  proper,  to  the  extent  that  tiie  con- 
tract was  supported  by  a  lawful  consideration,  and  a  dis- 
tinction was  said  to  exist  between  cases  where  a  statute 
made  the  consideration  unlawful,  and  those  where  it  was 
void  by  the  common  law.  But  we  are  satisfied  that  such  a 
distinction  cannot  be  maintained  consistently  with  sound 
reason.  There  is  no  solid  foundation  for  i1^  and  the  au- 
thority usually  relied  upon  for  its  support  is  misconceived, 
and  the  distinction  itself  was  denied  and  overthrown  in 
England  long  ago.  Norton  v.  SimmeSj  Hob.  14,  is  the  case 
reUed  upon  as  the  origin  of  the  distinction.  But  there  is 
no  such  judgment  or(2u^uminthe  case.  Thatwasasuitupoui 
abend  with  covenants,  some  of  which  were  legal  andothersi 
void  at  common  law.  The  bond  was  held  good  forth^ 
covenants  that  were  lawful    It  was,  however,  observed  at 
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the  tiine  the  case  was  reported^  that  there  was  a  difference 
between  that  case  and  another  mentioned,  where  the  stat- 
ute, by  its  express  letter,  made  the  wtioU  bond  void — a  dif- 
ference, it  may  be  observed,  which  is  altogether  another 
thing  than  that  announced  in  the  Vermont  case.  Chancel- 
lor KBin>evidently  did  not  so  understand  Norton  v.  Simmes,  for 
he  quotes  the  quaint  language  of  Lord  Chief  Justice  Hobart, 
contained  in  the  report  of  the  case,  but  takes  no  notice  of 
any  such  distinction.  But  an  if^definite  tradition  of  what 
Lord  HoBABT  observed,  probably  in  that  case,  was  after- 
ward preserved  in  the  opinion  of  Tbvisden,  J.,  in  Mddverer 
V.  JSedshaWy  1  Mod.  85,  -thus :  "  I  have  heard  my  Lord  Ho- 
BABT  say,  that  because  the  statute  would  make  sure  work, 
and  notieave.it  to  exposition  what  bonds  should  be  taken, 
therefore,  it  was  added  that  bonds  taken  in  other  form 
should  be  void.  For,  said  he,  the  statute  is  like  a  tyrant, 
where  he  comes  he  makes  all  void ;  but  the  common  law, 
like  a  nursing  father,  makes  void  only  that  part  where  the 
fault  is,  and  preserves  the  rest."  Upon  so  slight  a  founda- 
tion the  distinction  was  built,  and  for  more  than' a  century 
after  recognized  and  acted  upon  by  the  courts,  overlooking 
the  fact  that  Lord  Hobabt  was  speaking  of  a  statute  which 
had,  in  express  terms,  avoided  the  whole.  But,  in  Collins 
V.  Blantem^  2  Wilson  848,  it  was  greatly  shaken  by  Chief 
Justice  WiLMOT,  who  said  that  "Statute  law  was  the  will 
of  the  legislature  in  wcitiiag;  the  common  law  is  nothing 
else  but  statutes  worn. out  by  time.  All  our  law  began  by 
consent  of  the  legislature,  and  whether  it  is  now  law  by 
usage  or  by  writing,  it  is  the  same  thing."  And,  again : 
"  I  think  there  is  no  difference  between  things  made  void 
by  act  of  parliament,. and  things  void  by  the  common  law ; 

*  *  I  am  not  for  giving  any  preference  to  either,  but 
if  to  either,  I  should  be  for  giving  it  to  the  common  law. 

*  *  The  judges  formerly  thought  an  act  of  parliament 
might  be  eluded  if  they  did  not  make  the  whole  void,  if 
part  was  void."  This  was  in  1767,  and  was  followed  by  a 
iong  line  of  decisions  wholly  ignoring  the  distinction  which 
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had  previoasly  obtaiDed,  and  which  is  mentioned  in  the 
Vermont  case,  and,  indeed,  in  a  number  of  other  American 
cases.  Mouys  v.  LedkCj  8  T.  R.  411 ;  Kerrison  v.  Cokj  8 
East.  281 ;  Gaskell  v.  Eingy  11  East.  165 ;  Wigg  v.  Shuttle- 
nmthy  18  East.  87 ;  Horn  v.  SyngCy  15  East  440. 

Where  a  statute  declares  that  the  whole  contract  shall  bd 
void  if  it  contain  some  stipulations  which  are  illegal,  there 
can  be  no  doubt  that  the  duty  of  the  courts  is  to  give  full 
effect  to  the  statute.  But  where  a  statute  only  declares  a 
given  contract  illegal,  or  prohibits  it  without  defining  the 
consequences,  the  common  law  contents  itself  by  refusing 
to  enforce  the  illegal  contract,  and  as  to  it  leaves  the  parties 
in  the  condition  in  which  they  have  placed  themselves; 
but  is  at  the  same  time  careful,  where  it  is  possible,  to  sep- 
arate that  which  is  illegal  from  that  which  is  valid,  and  to 
maintain  the  latter,  and  it  is  a  grave  mistake  to  construe 
the  language  of  Lord  Hobabt  as  being  in  conflict  with  this 
proposition.  The  contract  is  held  void  so  fiar  as  it  is  for- 
bidden by  the  statute,  for  the  same  reason  that  contracts 
against  pubUc  policy  are  held  void.  Being  alike  void, 
neither  class  of  contracts  will  be  enforced,  and  if  so  min- 
gled with  transactions  sanctioned  by  law  that  no  separation 
can  be  made,  the  whole  will,  in  consequence,  be  void. 
Such  was  the  doctrine  of  the  common  law,  having  its 
foundations  in  that  sound  reason  of  which  it  claims  to  be 
the  very  perfection. 

That  class  of  cases,  of  which  there  are  not  a  few,  which 
correctly  deny  the  distinction  last  considered,  and  then  hold 
that  where  a  portion  of  the  consideration  is  void  at  common 
law,  every  part  of  the  contract  is  void,  are  founded  in  the 
mistake  which  supposes  that  that  which  is  void  by  statute 
vitiates  everything  with  which  it  is  connected.  Justly  in- 
sisting that  there  is  no  difference,  whether  by  statute  or  by 
the  common  law  the  consideration  be  void,  and  applying  a 
tmiform  rule  in  both  cases,  they  apply  that  which  for  a  time 
was  erroneously  held  applicable  where  a  statute  made  the 
thing  illegal,  overlooking  the  fact,  which  we  think  we  have 
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showiLy  that  that  rule  was  not  well  founded,  and  has  been 
80  often  disregarded,  or  expressly  denied,  that  it  ought  not 
further  to  receive  the  support  of  any  judicial  tribunal. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

W.  JB.  HarrisoUj  H.  Secrest  and  &  Turmanj  for  appellant 
J.  K  McDonald  and  A.  L.  Boache^  for  appellee. 

*  See  note  on  page  642. 


^  _    _  _ 

Day  and  Others  v.  Vallettb. 

SHiEivr'fl  Salb — ^Vxhdoe's  Lieh. — ^Where  lands  are  sold  upon  execution, 
and  the  purchaser  fails  to  paj  the  amount  of  the  bid,  and  judgment  la 
taken  against  him  for  the  amount  of  the  bid  and  damages,  there  is  no 
equitable  lien  upon  the  land  in  faTor  of  the  execution  plaintiff  for  the 
purchase  money. 

Pleading. — Each  paragraph  of  a  complaint  must  contain  within  itself  suf- 
ficient aTerments  to  constitute  a  good  cause  of  action. 

FoKVBK  RiooYXBT. — Bj  the  record  of  a  former  suit,  filed  with  a  plea  of 
former  recovery,  it  appeared  that  the  issues  joined  in  the  former  suit  in- 
ToWed  the  questions  presented  in  this,  but  there  were  also  other  issues  in 
the  former  suit,  which  If  found  for  the  same  party  would  have  produced 
the  same  result,  though  the  jury  might  decide  such  of  the  issues  as  were 
invoWed  in  the  present  case  the  other  way. 

Held,  that  the  former  reooyeiy  was  prma/aeie  a  conoluaiTe  bar  to  the  present 
suit. 

Abstract  of  Rxcobd. — A  mere  index  of  the  record  is  not  a  compliance 
with  the  tenth  rule  of  this  court,  which  requires  the  filing  of  an  abstract  of 
the  record. 

APPEAL  from  the  Morgan  Circnit  Court 
Fbazeb,  C.  J. — ^Where  upon  the  sale  of  lands  upon  execu- 
tion the  purchaser  fails  to  pay  the  amount  of  his  bid,  and  the 
execution  plaintiff  obtains  judgment  against  such  purchaser 
for  the  amount  of  his  bid,  and  ten  per  cent,  damages,  there 
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is  no  equitable  lien  upon  the  land  in  favor  of  the  execution 
plaintifi*  for  the  purchase  money,  as  in  ease  of  vendors. 
The  execution  plaintiff  is  not  a  vendor,  nor  a  privy  in  estate 
or  in  law,  and  itk  only  in  favor  of  such  that  the  lien  exists. 
McKUlipj  AdnCr.y  v.  McKillip,  8  Barb.  Sup.  Ct.  Rep.  552. 

The  third  paragraph  of  the  complaint  as  amended  in 
this  case  shows  no  case  entitling  the  plaintiff  below  to 
any  relief  whatever,  and  the  demurrer  to  it  ought  to  have 
been  sustained.  Each  paragraph  must  contain  within 
itself  sufficient  averments  to  constitute  a  good  cause  of 
action.  This  not  only  fails  to  show  that  the  plaintiff  has 
any  cause  of  action,  but  it  utterly  omits  to  connect  him  in 
any  manner  with  the  facts  which  it  alleges,  or  to  refer  to 
anything  which  does  so  connect  him.  Our  code  is  not 
hberal  enough  to  warrant  us  in  sustaining  such  a  paragraph. 

Error  is  assigned  upon  the  action  of  the  Circuit  Court  in 
sustaining  a  demurrer  to  the  third  paragraph  of  the  answer, 
which  set  up  a  former  judgment  in  the  same  matter.  A 
copy  of  the  record  of  the  former  suijb  is  made  part  of  the 
paragraph,  from  which  it  appears  that  the  issues  in  that  case 
involved  the  question  in  this,  and  that  there  was  a  general 
finding  and  judgment  against  the  plaintiff  in  this  case. 
There  were  other  issues,  however,  which,  if  determined  for 
the  same  party,  would  have  produced  the  same  finding  and 
judgment,  though  the  jury  might  decide  such  of  the  issues 
as  were  involved  in  the  present  case  the  other  way.  It  may 
be,  therefore,  that  the  former  judgment  is  not  necessarily  a 
conclusive  bar  to  this  suit ;  but  this  need  not  be  now  decided. 
Is  it  such  prima  faciei  "We  think  so.  Agate  v.  Richards^  5 
Sosw.  456.  The  demurrer  ought,  therefore,  to  have  been 
overruled. 

It  was  not  error  to  strike  out  the  fourth  paragraph  of  the 
answer  on  motion,  it  being  substantially  the  same  as  the 
third. 

There  are  a  large  number  of  other  questions  urged  by 
counsel,  but,  inasmuch  as  the  appellant  does  not  present 
them  as  the  practice  requires,  they  are  not  considered.    A 
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mere  index  to  the  transcript  is  not  a  compliance  with  the 
tenth  rule  of  this  court 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  set  aside 
so  much  of  its  proceedings  as  are  inconsistent  with  this 
opinion. 

T.  A.  Hendricks  and  W.  R.  Harrison,  for  appellants. 

J.  A,  Bealy  for  appellee. 


Bhipp  v.  Bowen  and  Another. 

CoKTaACTS. — ^Where  a  salo  is  of  particular  classes  or  descriptions  of  goods, 
generally,  to  be  selected  ^j  the  seller,  such  as  a  sale  of  so  many  measures 
of  corn,  and  notoif  any  specific  ascertained  parcel  of  goods,  the  seller  will 
fulfill  his  contract  by  furnishing  any  goods  fairly  answering  the  descrip- 
tion given  by  him.    Page  63. 

Sams. — But  when  the  precise  article  intended  to  be  bought  and  sold  is  ascer- 
tained and  identified  at  the  time  of  making  the  bargain,  the  seller  must 
deliver  the  identical  thing  so  fixed  upon  and  ascertained.    Page  63. 

Alexander  c;.  Dunn,  6  Ind.  122 ;  Daggy  v.  Cox,  19  id,  142,  oTerruled. 

APPEAL  from  the  Johnson  Circuit  Court 
Ray,  J. — This  action  was  brought  by  the  appellee,  charg- 
ing a  violation  of  the  following  contract : 

^Qlarch  20th,  1861.  Eeceived  of  Joshua  Shipp  fifty  dollars, 
in  part  payment  on  four  hundred  merchantable  hogs,  no  hog 
to  weigh  less  than  60  Iba.  gross,  and  as  big  and  fat  as  can 
be  Qonveniently  made,  to  be  delivered  and  weighed  at  S.  J5. 
Bowcn^s  scale,  from  the  20th  of  August  to  the  first  day  of 
September  next,  at  Simon  JB.  Bowen  and  Henry  JEndslej/s  o'p- 
tion .  On  aU  sows  that  are  with  pig  there  is  to  be  a  deduction 
made  that  will  make  them  merchantable.    The  above  hogs 
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are  to  be  paid  for  on  delivery,  at  four  dollars  and  fifty  cents 
per  hundred  pounds  gross. 

Joshua  Shipp." 

The  complaint  alleged  that  hogs  of  the  description  and 
number  were  tendered,  at  the  date  and  place  fixed  in  the 
agreement;  that  appellant  refused  to  receive  them;  that 
hogs  had  greatly  depreciated  in  value,  and  appellees  were 
compelled  to  dispose  of  them  at  a  loss  of  two  dollars  on 
the  hundred  pounds. 

A  demurrer  was  overruled  to  the  complaint,  and  an 
answer  filed.  The  first  paragraph  was  in  denial.  The  sec- 
ond alleged  performance  on  the  part  of  appellant,  and  a  fail- 
ure to  comply  with  the  agreement  by  appellees.  A  counter 
claim  was  also  set  up  for  the  $50  paid  on  the  contract. 
The  reply  was  in  denial  of  this  paragraph  of  the  answer. 

The  issues  were  submitted  to  the  court  for  trial,  and  a 
finding  was  had  for  the  appellees.  A  motion  for  a  new  trial 
was  overruled,  and  judgment  upon  the  finding. 

The  appellant  rests  his  right  to  a  reversal  of  the  judg- 
ment upon  the  following  grounds : 

1.  That  the  contract  sued  on  is  for  the  sale  and  delivery 
of  hogs  owned  by  the  appellees  at  the  time  of  the  making 
of  the  contract,  and  the  evidence  shows  that  the  hogs 
tendered  were  purchased  by  the  appellees  to  fill  said  con- 
tract, after  the  same  had  been  made. 

2.  That  the  evidence  shows  that  a  part  of  said  hogs 
never  were,  in  fact,  the  property  of  appellees. 

In  support  of  the  first  position,  we  are  cited  to  the  cases 
of  Alexander  v.  Dunriy  5  Ind.  E.  122,  and  Doggy  v.  Cbx, 
19  id.  142. 

The  appellees,  with  much  earnestness,  deny  the  correct- 
ness of  the  legal  conclusions  arrived  at  in  those  decisions, 
and  insist  ^^  that  they  have  neither  the  prestige  of  judicial 
precedent,  the  merit  of  commercial  expediency,  nor  the 
force  of  acknowledged  authority,  to  vindicate  them."    If 
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this  be  true,  we  are  unwilling  to  rest  upon  their  authority, 
in  the  determination  of  the  case  now  under  consideration. 

The  contract  upon  \ghich  the  suit  was  instituted,  in  the 
case  of  Alexander  v.  Dunn^  was  as  follows :  "  We  this  day 
agree  to  receive  from  Samuel  T.  Dunn,  between  fifty-jS.ve 
and  seventy  pork  hogs,  to  be  delivered  to  us  in  our 
pork  house  in  Gosport,  net.  Said  hogs  to  be  delivered  in 
the  month  of  December  next  The  money  to  be  paid  on  the 
delivery  of  the  hogs." 

This  language  is  used  by  the  court  in  construing  the  con- 
tract: "It  is  well  settled  that  Dunn  could  not  purchase 
hogs  to  fill  the  contract.  The  hogs  purchased  by  Alexander 
were  the  hogs  owned  by  Dunn  at  the.  time  the  contract 
was  made.  If  Dunn  did  not  then  own  a  sufficient  number 
which  could,  at  the  time  for  delivery,  be  made  to  meet  the 
average  weight  required,  Alexander  was  released.  3fason 
v.  Cowan^s  Administrator,  1  B.  Mon.  7." 

This  is  the  only  authority  cited  in  support  of  the  con- 
struction placed  upon  the  contract,  and  as  no  principle  of 
law  is  stated,  nor  any  special  words  used  in  the  contract 
referred  to,  as  authorizing  such  a  construction,  we  must 
look  to  the  authority  cited  to  sustain  it,  and  if  not  sup- 
ported by  that  case,  seek  some  rule  of  law  on  which  to  rest 
the  decision. 

The  contract  in  the  case  of  Mason  v.  Cowan* s  Administra- 
tor, supra,  read  thus :  "  This  writing  is  to  show  that  James 
T.  Mason  has  bought  of  WiUiam  C,  Coican,  all  the  hogs 
that  he  may  have  for  market  next  fall,  to  be  delivered 
about  the  10th  or  25th  of  October.  The  lot  of  hogs  are  to 
average  250  pounds,  and  be  in  number  about  one  hundred, 
more  or  less,  at  the  price  of  $5  per  100  pounds  gross,  pay- 
able in  ninety  days,"  &c. 

Iri  giving  construction  to  this  contract,  the  court  looked 
into  the  evidence  and  sought  for  the  intention  of  the  par- 
ties. It  was  said,  in  the  opinion,  speaking  of  the  parties, 
"They  were  neighbors,  Cowan  was  a  hog  raiser,  and  it  does 
not  appear  that  he  was  in  the  habit  of  buying  fattened 
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hogs  to  sell  on  speculation."  And,  again,  "  This  interpre- 
tation of  the  contract  is  fortified  by  the  fact  that  the  parties 
themselves  so  understood  it,  as  appejurs  from  their  meeting 
and  commencing  the  weighing  of  Cowan^s  stock  of  hogs, 
on  the  17th  or  18th  of  October:' 

But  peculiar  emphasis  was  placed  by  the  court  upon  the 
fact  that  a  different  construction  of  the  contract,  than  the 
one  adopted,  would  have  destroyed  all  mutuaUty  of  obliga- 
tion between  the  parties.  One  would  have  been  obliged  to 
purchase  at  the  option  of  the  other,  who  could  not  himself 
be  compelled  to  sell.  In  the  language  of  the  court,  "If 
Cowan  could  purchase  hogs  fattened  by  others,  had  the 
price  risen  to  $6  hejcould  have  sold  out,  and  then  he  would 
have  had  no  hogs  for  market  at  the  time  agreed  upon,  and 
could  have  escaped  from  all  responsibility  on  the  contract." 
.  It  is  evident  that  the  court  did  not  decide  the  case  upon 
any  principle  which  would  require  that  all  contracts  for  a 
future  delivery  of  hogs,  no  matter  in  what  terms  expressed, 
should  be  for  all  time  construed  as  a  present  sale  and  trans- 
fer of  property,  to  be  satisfied  only  by  the  delivery  of  the 
identical  hogs  then  owned  by  the  party  contracting  to  sell. 
But  that  looking  at  the  intention  and  understanding  of 
both  parties,  as  disclosed  by  the  evidence,  and  at  the  peculiar 
terms  of  the  contract  before  them,  for  the  purpose  of  giving 
effect  to  it  as  a  contract,  and  to  render  it  mutually  obligatory 
upon  the  contracting  parties,  they  placed  that  construction 
upon  it. 

Such,  at  all  events,  seems  to  have  been  the  view  taken 
of  this  authority  by  the  same  court  in  a  case  decided  some 
thirty  years  later,  where  the  contract,  if  not  substantially 
the  same  as  the  one  ruled  upon  in  Alexander  v.  Dv.nn,  supra, 
certainly  more  nearly  resembled  it  than  the  one  cited  to 
support  that  ruhng.  In  the  case  of  White  v.  Booker,  4  Met. 
Ky.  E.  267,  the  court  placed  a  construction  upon  the  con- 
tract set  forth  in  the  opinion.  "After  reciting  that  Booker 
had  bought  of  White  one  hundred  hogs,  of  a  certain  de- 
scription, to  be  dehvered  at  the  time,  place  and  price  specified, 
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the  agreement  stipulates  that  ^Booker  feeds  and  returns  him, 
WhitBj  two  hundred  and  fifty  hogs,  no  hog  to  weigh  less 
than  220  pounds,  and  each  and  every  hog  to  be  well  fatted, 
and  no  sow  with  .pig,  and  to  average  300  pounds  gross/ 
Now,  if  Booker  had  ready  for  delivery,  at  the  time  and 
place  specified,  the  two  hundred  and  fifty  hogs,  coming  up 
in  all  respects  to  the  description  contained  in  the  writing, 
it  would  hardly  be  rational  to  assume  that  whether  they  were 
fed  by  Booker ,  or  another,  was,  or  could  be,  a  matter  of  the 
slightest  concern  to  the  purchaser.  This  court,  at  least, 
could  not  presume  that  the  market  value  of  two  hundred 
and  fifty  hogs,  averaging  800  pounds,  and  well  fattened, 
could  greatly,  or  at  all,  depend  on  ^  the  attention,  experience 
and  skiir  which  may  have  been  displayed  in  fattening  them. 
We  think  it  clear,  therefore,  that  the  recital  or  stipulation 
that  ^Booker  feedSy  was  inmiaterial,  and  formed  no  part  of  the 
essence  or  substance  of  the  agreement  in  the  estimation  of 
the  parties  themselves." 

So  far  from  regarding  themselves  ^s  controlled  by  the 
earlier  ruling  in  the  case  of  Mason  v.  Omavls  Administra- 
tor^ supra^  the  Court  of  Appeals  of  Kentucky  made  no  cita- 
tion of  it ;  and  in  this  they  were  clearly  right,  for  neither 
from  similarity  of  the  terms  of  the  contract,  nor  from  the 
reasoning  of  the  court,  could  it  have  any  relevancy  to  either 
the  case  of  White  v.  Booker^  considered  by  that  court,  or  to 
Alexander  v.  Dunn^  which  our  own  court  chose  to  rest  alone 
upon  the  authority  of  that  decision. 

On  the  other  hand,  the  reasoning  of  the  court  in  the 
case  of  White  v.  Booker  is  fatal  to  the  ruling  in  the  case  of 
Alexander  v.  Dunn^  imsupported  as  that  case  stands,  either 
by  authority,  by  any  act  or  circumstance  indicative  of  the 
intention  of  the  parties,  or  by  a  reasonable  interpretation 
of  the  contract  from  its  terms. 

There  was  nothing  in  that  contract  from  which  a  pres- 
ent sale  could  be  inferred.  "  We  this  day  agree  to  receive 
from  Samud  T.  Dunn,  between  fifty-five  and  seventy  pork 
hogs,    *       *       *    to  be  delivered  in  the  month  of  JDe- 


NOVEMBER  TERM,  1866.  49 

Sliipp  •.  Bowen  tfnd  Another. 

ccmAer  next  The  money  to  be  paid  on  the  delivery  of  the 
hogs.  The  hogs  are  all  to  average  200  poonds."  If  this 
contract  is  held  to  be  a  present  sale  of  the  hogs,  then  ihe 
title  to  them  vested  at  onoe  in  the  purchaser,  and  Dunn 
was  simply  employed  to  fatten  them.  If  he  failed  to 
have  them  in  proper  <sondition,  at  the  time  stipulated, 
Alexander  could  replevy  the  hogs,  and  maintain  an  action 
upon  the  contract  against  Dunuy  for  his  failure  to  fatten 
them.  And  yet,  there  is  no  sufficient  identification  of  the 
property  sold  to  enable  a  party  to  sustain  an  action  of 
replevin,  and  therefore  the  contract  would  fail  for  uncer- 
tainty. It  is  not  the  province  of  a  court  to  force  a  con* 
struction  upon  a  contract  which  must  of  necessity  render 
it  void,  unless  no  other  reasonable  construction  can,  by 
legal  rules,  be  given  to  it,  that  will  render  it  effective.  If 
the  contract  be  construed  as  one  for  the  future  sale  and 
delivery  of  hogs  of  a  certain  weight,  quality  and  number, 
then  effect  can  be  given  to  it.  And  what  principle  of 
law  forbids  such  an  interpretation  from  being  placed  upon 
the  agreement  ? 

Are  we  to  hold  that  contracts  for  the  future  sale  and  de- 
livery of  goods,  not  in  the  possession  of  the  vendor,  are 
illegal  ?  This  would  be  a  doctrine  far  in  advance  of  that 
lumounced  in  the  case  of  Bryan  v.  LewiSy  R.  &  M.  886. 
The  doctrine,  or  rather  dictum,  for  the  case  went  off  on  a 
question  of  agency,  was  announced  by  Abbott,  C.  J.,  as 
follows :  ^^  I  am  clearly  of  opinion  that  this  action  cannot 
be  noiaintained.  I  have  always  thought,  and  shall  continue 
to  think  until  I  am  told  by  the  House  of  Lords  that  I  am 
wrong,  that  if  a  man  sells  goods  to  be  delivered  on  a  future 
day,  and  neither  has  the  goods  at  the  time,  nor  has  entered 
into  any  prior  contract  to  buy  them,  nor  has  any  reason- 
able expectation  of  receiving  them  by  consignment,  but 
means  to  go  into  the  market  and  buy  the  goods  which  he 
has  contracted  to  deliver,  he  cannot  maintain  an  action  on 
such  contract  Such  a  contract  amounts,  on  the  part  of  tha 
Vol,  XXV,--4, 
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vendor,  to  a  wager  on  the  price  of  the  commodity,  and  is  at- 
tended  with  the  most  mischievous  consequences." 

But  even  this  opinion,  never  followed  by  any  court  in 
England  or  America^  but  criticised,  questioned  and  finally 
overruled,  cannot  be  quoted  to  sustain  the  case  of  Alexan- 
der V.  Dunn.  The  evidence  on  the  trial  of  that  case,  that 
Alexander  had  notified  Dunn  that  he  would  not  permit  him 
to  buy  other  hogs  to  fill  the  contract,  is  scarcely  sufficient 
to  authorize  the  court  to  arrive  at  the  conclusion  that 
Dunn  "had  not  entered  into  any  prior  contract  to  buy 
them,  and  had  no  reasonable  expectation  of  receiving 
them  by  consignment."  Nor  are  we  prepared  to  admit  that 
any  evidence  of  the  intention  of  the  parties  could  have 
authorized  the  court  to  hold  that  by  the  terms  of  the  con- 
tract a  particular  lot  of  hogs  was  intended,  or  hogs  then 
the  property  of  Dunn.  The  rule  of  interpretation  is  thus 
stated  by  Lord  Chief  Baron  Eyre,  in  his  opinion  given  to  the 
House  of  Lords,  in  the  case  of  Gibson  v.  JUnetj  1 H.  Bl.  5G9 : 
"All  latitude  of  construction  must  submit  to  this  restric- 
tion, namely,  thai  the  words  may  bear  the  sense  which  by  con- 
struction is  put  upon  them."  For,  as  Mr.  Parsons  states  in 
his  work  on  contracts,  "  The  rules  of  law,  as  well  as  the  itiles 
of  language,  may  interfere  to  prevent  a  construction  in 
accordance  with  the  intent  of  the  parties."  1  Parsons  on 
Contracts  10. 

The  ruling  of  the  English '  courts  has,  however,  put  at 
rest  the  doctrine  announced  in  Bryan  v.  Lewis,  supra. 

The  following  is  the  language  of  the  English  Judges 
P^EE  and  Aldebsdn,  in  the  case  of  Hibblewhite  v.  31c3fo' 
rine^  {Meeson  ^  Wdsby^  6  Exch.  R.  462. 

Parke,  B.,  says :  "  I  have  always  entertained  consider- 
able doubt  as  to  the  correctness  of  Lord  Tenterden's  doc- 
trine in  Bryan  v.  Lewis ;  it  excited  a  good  deal  of  surprise 
in  my  mind  at  the  time,  and  when  examined  I  think  it  is 
untenable.  I  cannot  see  what  principle  of  law  is  at  all  af- 
fected by  a  man's  being  allowed  to  contract  for  the  sale  of 
goods  of  which  he  has  not  possession  at  the  time  of  tho 
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bargain,  and  has  no  reasouable  expectation  of  receiving. 
Such  a  contract  does  not  amount  to  a  wager,  inasmuch  as 
both  the  contracting  parties  are  not  cognizant  of  the  fact 
that  the  goods  are  not  in  the  vendor's  possession.  And  even 
if  it  were  a  wager,  it  is  not  illegal,  because  it  has  no  neces- 
sary tendency  to  injure  third  parties.  There  is  no  indica- 
tion in  any  of  the  books  of  such  a  doctrine  having  ever 
been  promulgated  from  the  bench,  and  there  is  no  case 
wliich  has  been  since  decided  on  that  authority.  Not  only, 
then,  was  the  doubt  expressed  by  Bosanquet,  J.,  in  WiUs  v. 
PorteTy  well  founded,  but  the  doctrine  is  clearly  contrary  to 
law." 

Aldbesok,  B.,  says:  "I  am  of  the  same  opinion.  I 
tliink  the  doctrine  of  Lord  Tknterden  cannot  be  supported. 
There  is  no  principle  in  its  favor.  It  would  put  an  end  to 
half  the  contracts  made  in  the  course  of  trade.  Suppose  a 
vendor  makes  a  contract  for  the  delivery  of  goods,  which 
may  be  performed  by  the  delivery  of  any  goods  of  the  kind 
bargained  for,  whether  he  has  them  in  his  possession  at  the 
time  of  the  contract,  or  not,  can  make  no  material  differ- 
ence, if  he  has  them  ready  to  be  delivered  at  the  time  when 
the  contract  is  to  be  fulfilled." 

Our  own  court  has  recognized  the  authority  of  this  de- 
cision, and  referred  to  it  as  sustaining  the  ruling  that  a 
vendor  might  bargain  for  a  future  sale  of  lands  to  which 
he  had  no  title  at  the  time.  Wright  v.  BlacJ^ley^  8  Ind. 
101. 

The  courts  of  New  York  have  fully  recognized  this  doc- 
trine. It  is  said,  in  the  case  of  Stanton  v.  SmaU,  3  Sand- 
ford's  N.  T.  Sup.  Court  R.,  230,  "But  it  is  now  well  estab- 
lished that  a  contract  for  the  sale  of  goods,  to  be  delivered 
at  a  future  day,  is  not  invalidated  by  the  circumstance  that 
at  the  time  of  the  contract  the  vendor  neither  has  the  goods 
in  possession,  nor  has  entered  into  any  contract  to  buy 
them,  nor  has  any  reasonable  expectation  of  becoming  pos- 
sessed of  them  by  the  time  appointed  for  the  delivery  of 
them,  otherwise  than  by  purchasing  them  after  the  con- 
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tract."  We  refer  also  to  Cassard  y.  Hinman^  1  Bos- 
worth's  N.  Y.  Superior  Court  R.  207,  where  it  is  laid  down 
that,  "  A  contract  for  the  sale  and  delivery  of  goods  on  a 
future  day  is  valid  in  law,  although  the  goods,  at  the  date 
of  the  contract,  are  not  in  the  possession  nor  within  the 
control  of  the  seller.  But  if  it  was  the  intention  and 
understanding  of  the  parties  when  it  was  made  that  the 
'  goods  should  not  be  delivered,  but  that  the  difference 
between  the  market  price  on  the  day  of  delivery  and  that 
stipulated  in  the  contract  should  be  paid  by  one  of  the 
parties  to  the  other,  according  as  the  market  price  might 
exceed  or  fall  short  of  that  stipulated,  the  contract  is  not 
a  legitimate  mercantile  speculation,  but  is  a  mere  wager, 
and  as  such  is  void  under  the  8th  section  of  the  act  on 
*  Betting  and  Gaming.*  Whether  such  was  the  intention 
of  the  parties  is  a  question  of  fact." 

Mr.  Parsons,  in  his  work  on  contracts,  vol.  1  p.  523,  5th 
ed.,  commenting  on  the  English  decision  of  Bryan  v.  Lewis, 
says :  "  Although  this,  the  decision,  is  questioned,  such  a 
contract,  if  enforcible,  as  by  the  later  authority  and  better  rea- 
son  it  seems  to  be,  must  certainly  be  regarded  as  a  contract 
for  a  future  sale,  and  not  as  a  present  contract  of  sale;  and 
therefore*  the  property  in  the  thing,  when  it  is  acquired  by 
the  proposed  vendor,  does  not  pass  at  once  to  the  proposed 
vendee,  until  the  actual  sale  be  made." 

The  only  ground,  then,  upon  which  the  decision  in  Alex- 
ander V.  Dunn  can  be  maintained,  is  that  the  contract  was 
for  the  future  sale  and  delivery  of  the  identical  hogs  then 
owned  by  Dunn.  The  language  is  simply  for  the  reception 
of  between  fifty-five  and  seventy  pork  hogs,  to  average  200 
pounds  net.  There  is  no  attempt  to  designate  or  identify 
any  particular  lot  of  hogs.  Kor  does  the  language  of  the 
contract  contain  a  single  word  to  indicate  that  the  hogs 
to  be  delivered  were  then  owned  by  Dunn. 

In  the  case  of  Bales  v.  Weddle,  14  Ind.  849,  Mr.  Justice 
WoBDEK,  in  delivering  the  opinion  of  the  court,  uses  this 
language:  ^^A  distinction  may  be  taken  between  contracts 
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by  which  one  person  agrees  to  sell  to  another,  at  a  future 
day,  property  not  professed  to  be  then  owned  by  the  seller ; 
and  those  contracts  which  purport  to  sell  property  then 
owned  by  the  seller,  to  be  delivered  on  a  future  day.  Per- 
haps the  one  class  of  contracts  might  be  good,  and  the  other 
void,  where  the  property,  the  subject  of  the  contract,  was 
not  owned  by  the  vendor,  at  the  time  of  the  contract." 

The  same  judge,  in  delivering  the  opinion  in  the  case  of 
Davis  V.  Murphy^  14  Ind.  158,  cites,  as  expressing  the  law, 
the  following  passage  from  Addison  on  Contracts,  p.  228: 
"When  a  sale  is  of  particular  classes  and  descriptions  of 
goods,  generally,  to  be  selected  by  the  vendoi*,  such  as  a  sale 
of  so  many  measures  of  corn,  wine,  oil  or  fruit,  and  not  of 
any  specific  ascertained  parcel  of  goods,  the  vendor  will 
fulfill  his  contract  by  furnishing  any  goods  fairly  answering 
the  description  given  by  him.  When,  on  the  other  hand, 
the  precise  article  intended  to  be  bought  and  sold  was  as- 
certained and  identified  at  the  time  of  the  making  of  the 
bargain,  the  vendor  must  deliver  the  identical  thing  so 
fixed  upon  and  ascertained,  and  cannot  fulfill  his  conti*act 
by  tendering  and  delivering  anything  else  of  correspondmg 
nature," 

These  authorities  may  well  be  regarded,  the  one  as  ques- 
tioning, the  other  as  overruling,  the  case  of  Alexander  v. 
Dunn.  This  court,  however,  in  the  later  case  of  Daggy  v. 
Cbx,  19  Ind-  142,  again  cites  the  decision  in  5  Ind.  as 
authority.  The  language  of  the  contract  there,  was :  "  Said 
hogs  to  be  well  fatted,  and  in  merchantable  condition;  said 
hogs  to  be  weighed  between  the  20th  of  November  and  20th 
of  December 'y  said  hogs  to  be  our  best  JwgSj  weighing  two 
hundred  pounds  and  upwards."  Had  the  decision  rested 
alone  upon  the  words  "  to  be  our  best  hogs^  weighing  two  hun- 
dred pounds,"  it  should  pass  unquestioned,  though  a  doubt 
might  arise  in  some  minds  whether  the  words  did  not  point 
to  the  ownership,  as  well  as  the  weight,  at  the  time  of  de- 
livery, rather  than  to  the  ownership  at  the  time  of  the 
contract. 
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In  a  still  later  case,  in  the  same  volume  of  reports.  Mur- 
phy et  al.  V.  Toner^  228,  the  court,  while  they  refer  to  the 
case  last  cited,  expressly  decline  to  rest  the  decision  upon 
the  construction  given  in  Daggy  v.  CoXj  which  followed  the 
authority  of  Alexander  v.  Dunn.  And  again,  in  Lowry  v. 
CoopeTj  the  judge  who  delivered  the  opinion  uses  this 
language,  in  referring  to  the  case  of  Alexander  y.  Dunn :  "  The 
writer  of  this  opinion  entertains  serious  doubts  in  regard 
to  the  correctness  of  the  opinion  pronounced  in  that  ease/^ 
It  thus  appears  that  three  of  the  late  judges  of  this  court 
either  questioned,  or  declined  to  rest  their  decisions  upon^ 
the  authority  t)f  the  case  in  6  Ind. 

We  therefore  feel,  in  overruling  that  case,  and  so  far  as 
the  case  of  Daggy  v.  Cox  rests  upon  its  authority,  that  de- 
cision also,  that  while  declaring  the  law,  as  we  understand 
it,  we  have  disregarded  a  decision  which  was  received  by 
the  legal  profession  of  this  State  with  great  doubt,  and  was 
never  consistently  followed  by  this  court  since  it  was  pro- 
nounced. 

We  regard  the  law  sua  cited  from  Addison  on  Contracts, 
supray  by  this  court,  in  the  case  of  Davis  v.  Murphy,  14 
Ind.  158,  as  the  correct  rule  in  the  construction  of  con- 
tracts of  this  nature. 

The  second  point  presented  by  the  appellant  is,  "  That 
the  evidence  shows  that  a  part  of  said  hogs  never  were  the 
property  of  the  appellees."  This  was  a  Question  of  fact. 
If  the  evidence  introduced  by  the  appellees  was  true,  the 
hogs,  for  the  purposes  of  the  tender  and  delivery,  were 
their  property. 

The  finding  is  not  so  clearly  against  the  evidence  that  it 
can  be  questioned  in  this  court. 

The  judgment  is  afllrmed,  with  costs. 

T.  W.  Woollen  and  C.  Byfidd,  for  appellant. 

Overstreet  ^  Hunter,  and  M.  M.  Bay,  for  appellees* 
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Aaxuiistratoe's  Sales  "Ow  Rial  Estate — ^Venoe. — ^The  jurisdiction  of  the 
Court  of  Common  Pleas  of  tho  county  where  letters  of  administration 
hare  been  granted,  of  an  application  by  the  administrator  to  sell  real 
estate  situated  in  another  county,  is  not  excluslye. 

Same — Proceedings  by  an  administrator  for  tl^  sale  of  real  estate  were 
instituted  in  tho  Court  of  Common  Pleas  of  the  county  in  which  the  land 
vas  situated,  the  heirs  of  the  deceased  being  residents  of  that  county. 

Held,  that  the  court  had  jurisdiction  of  the  subject  matter  of  the  suit,  and 
of  the  persons  of  the  heirs,  though  admiixistration  had  been  granted  in 
another  county. 

APPEAL  from  the  Clay  Common  Pleas. 

Elliott,  J. — 3IUeSj  as  administrator  de  bonis  non  of  Mary 
A,  Gilbrech y  filed  a  petition  in  the  Court  of  Common  Pleas 
of  Clay  county,  ^here  letters  of  administration  were 
granted  him,  praying  for  an  order  for  the  sale  of  real  estate 
iu  Putiiam  county.  The  petition,  among  other  things,  al- 
leges that  said  Mary  Gittreehj  in  1858,  died  seized  in  fee  of 
the  north  half  of  lot  82,  in  the  eastern  enlargement  of  the 
town  of  Greencastlej  in  Putnam  county,  in  this  State,  of  the 
probable  value  of  $800;  that  no  personal  property  has 
come  into  the  petitioners  hands  to  be  administered ;  that  the 
indebtedness  of  the  estate  is  about  $250,  including  the  ex- 
penses of  administration.  The  names  of  the  heirs,  a  part  of 
whom  are  alleged  to  be  minors  are  stated.  Thepetition^fur- 
ther  stated,  "  That  Henry  A.  GiJbrechy  the  former  administra- 
tor  of  the  estate,  on  the  4th  day  of  October^  1859,  filed  his  peti- 
tion in  the  Court  of  Common  Pleas  of  said  county  of  Putnam, 
for  the  sale  of  said  property,  and,  by  a  subsequent  order  of 
Bidd  court,  pretended  to  sell  the  same,  without  appraise- 
ment, on  the  18th  of  JunSj  1860,  for  $800,  to  one  Abraham 
S.  SquireSy  and  made  a  pretended  deed  to  said  Squires  there- 
for, at  the  June  term,  1860,  of  said  court;  that  one  Tucker 
W.  WUUamson  claims  title  to  said  property,  and  holds  the 
possession  thereof  as  the  grantee  of  said  Squires.  That  said 
pretended  sale  was,  and  is,  wholly  void,  for  the  reason  thftt 
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the  Court  of  Common  Pleas  of  said  county  of  Puhiam 
had  no  jurisdiction  of  said  petition,  the  letters  having  been 
taken  out,  and  the  estate  of  said  decedent  being  then  pend- 
ing for  settlement,  in  the  county  of  Clay;  that  there  was  no 
appraisement,  and  no  additional  bond  filed  by  said  adminis- 
trator for  the  sale  of  said  property."  Prayer,  that  said  sale  be 
set  aside  and  the  titie  to  the  property  quieted,  and  for  an 
order  to  sell  the  same  for  the  payment  of  the  debts,  &c. 
WiUiamsony  the  purchaser  of  the  lot  from  SquireSy  is  made 
a  party.  He  appeared  and  demurred  to  the  petition,  but 
the  court  overruled  the  demurrer.  He  then  filed  an  answer 
of  four  paragraphs.  The  Jirst  was  subseqently  withdrawn, 
and  is  not,  therefore,  a  part  of  the  record. 

The  third  paragraph  alleges,  "that  on  the  day  of 

T,   1860,    GUbrechy   the   then  administrator  of  said 

estate,. filed  his  petition  in  the  Putnam  Court  of  Common 
Pleas,  the  county  in  which  the  property  is  situated,  and 
where  the  i  defendants  and  heirs  then  resided,  and  yet  re- 
side, praying  for  the  sale  of  said  real  estate;  and  such  pro- 
ceedings were  thereupon  had,  that,  an  apprais^nent  having, 
been  duly  made  and  filed,  and  the  said  administrator  hav- 
ing executed  his  additional  bond,  as  required  by  the  courts 
and  in  pursuance  to  the  statute,  an  order  was  granted  for 
the  sale  of  said  real  estate.  That,  in  pursuance  of  the  order^ 
the  administrator  sold  the  same  to  said  Squires  for  the  sum  of 
:$350,  that  being  more  than  the  appraised  value ;  that  said 
sale  was  reported  to  and  confirmed  by  the  court,  and  the 
property  duly  conveyed  to  said  SquireSy  by  the  order  of  the 
couirt,  and  possession  given  to  him  under  said  conveyance. 
That,  on  the  7th  of  JunCy  1868,  Squires  contracted  and  sold 
said  lot  to  this  defendant,  WUliamsoTiy  for  the  sum  of  $450^ 
all  of  which  purchase  money  has  been  fully  paid,  and  that 
fae  is  in  possession  of  the  satne,"  &c. 

A  copy  of  the  record  of  the  proceedings  in  the  Common 
Pleas  Court  of  Putnam  county,  for  the  sale  of  the  lot,  and 
the  report  and  confirmation  of  the  sale  to  Squires^  &c.,  is 
.£led  with,;  and  made  a  part  of^  the  answer.    By  this  record. 
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it  appears  that  the  proceedingB  were  all  regular,  and  in 
strict  conformity  to  the  statute;  that  an  appraisement  of 
the  lot  was  properly  made  and  filed,  and  a  bond  given  by 
the  administrator,  with  sureties,  in  a  penalty  in  double  the 
appraised  value  of  the  lot,  which  was  approved  by  the 
court;  that  an  order  was  made  directing  it  to  be  sold  at 
private  sale ;  that  it  was  sold  in  strict  compliance  with  said 
order,  and  for  fifty  dollars  more  than  the  appraised  value. 
A  demurrer  was  sustained  to  this  paragraph  of  the  answer, 
to  which  WUliamson  excepted. 

On  the  final  hearing,  the  court  decreed  that  the  sale  to 
Squires  J  and  the  title  of  Williamson^  be  declared  void  and  of 
no  efiect,  and  that  WiUiamson  be  forever  enjoined  from  in 
any  manner  setting  up  or  claiming  any  title  to  the  lot. 
An  order  was  also  granted  for  the  sale  of  the  lot,  for  the 
payment  of  the  debts  of  the  decedent. 

The  rulings  of  the  court  below,  in  overruling  the  demur- 
rer to  the  petition,  and  in  sustaining  the  demurrer  to  the 
third  paragraph  of  the  answer,  present  the  questions  for 
our  consideration. 

Passing  by  the  question  raised  by  the  demurrer  to  the 
petition,  we  will  examine  the  ruling  upon  the  demurrer  to 
the  third  paragraph  of  the  answer,  by  which  the  whole 
merits  of  the  controversy  are  more  fully  presented. 

Two  questions  are  presented  and  discussed  by  counsel  on 
either  side.    Tliey  are  stated  thus : 

First.  Had  the  Court  of  Common  Pleas  of  Putnam 
county  jurisdiction  to  order  the  sale  of  the  real  estate  in 
controversy  ? 

Second.  The  sale  having  been  made  by  order  of  the 
Common  Pleas  Court  of  Putnam  county,  on  the  application 
and  petition  of  GiJbrechy  the  former  administrator  of  the 
estate,  and  the  purchase  money  having  been  received  by 
him,  is  the  administrator  de  bonis  non  estopped  from  deny- 
ing the  validity  of  the  sale,  and  especially,  without  having 
first  refunded,  or  offered  to  refund,  the  purchase  money 
paid  by  Squires  t 


58  SUPREME  COURT  OF  INDLAJTA. 

WilUAmBon  v.  Miles,  AdminiBtrator  of  GUbreeh. 

The  letters  of  administration  were  granted  to  GrUbrechj 
the  original  administrator,  by  the  Court  of  Common  Pleas 
of  Clay  county.  The  lot  is  situated  in  Putnam  county,  and 
was  sold  on  the  petition  of  OUbrech^  by  order  of  the  Court 
of  Common  Fleas  of  the  latter  county,  and  it  is  insisted  by 
the  appellee  that,  in  such  cases,  the  court  granting  the  let- 
ters of  administration  has  exclusive  jurisdiction  in  ordering 
the  sale  of  real  estate  for  the  payment  of  the  decedent's 
debts,  and  that  the  sale  of  the  lot  to  Squires  is  therefore 
void,  for  want  of  jurisdiction  in  the  court  granting  the 
order. 

The  question  is  one  of  great  practical  importance,  and 
has  been  one  of  much  doubt  and  perplexity,  both  to  the 
courts  and  bar  of  the  State.  Statutory  provisions  may  be 
found  from  which  inferences  may,  perhaps,  be  drawn  on 
either  side,  yet  there  is  no  positive  statute  on  the  subject. 

If  it  be  legitimate,  under  such  circumstances,  to  examine 
the  reasons  that  should  govern  in  fixing  the  rule,  to  aid  us 
in  determining  the  construction  that  should  be  given  to  the 
provisions  of  the  statute,  from  which,  of  necessity,  a  rule 
must  be  drawn,  the  arguments  will  be  found  equally  con- 
flicting. On  the  one  side,  it  may  be  desirable  that  the  court 
of  the  county  where  administration  is  granted,  and  in 
which  the  estate  must  be  finally  settled,  should  have  the 
evidence  upon  its  own  records  of  the  disposition  of 
the  estate,  both  real  and  personal,  administered  on  or 
sold  by  the  administrator,  as  a  means  of  guarding  the 
assets  from  waste,  and  compelling  their  proper  and 
prompt  application  to  the  purposes  of  the  trust.  It  would, 
ordinarily,  also,  be  more  convenient  to  the  administrator, 
and  frequently  less  expensive  to  the  estate,  that  the  appli- 
cation should  be  made  to  the  court  where  the  letters  of  ad- 
ministration are  granted.  Whilst,  on  the  other  hand,  it  is 
perhaps  equally  desirable  that  the  record  of  all  proceedings 
and  decrees,  by  whieh  real  estate  is  dii^ected  to  be  sold  and 
the  titie  transferred,  should  be  found  in  the  county  where 
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the  real  estate  lies;  aod  this  would  he  more  nearly  in  accord- 
ance with  the  principle  that  governs  the  v^iue  in  actions  on 
kindred  subjects.  We  must  therefore  look  to  the  provisions 
of  the  statute,  alone,  for  a  solution  of  the  question. 

In  Ex  parte  Shockleyy  guardian,  14  Ind.  413,  Shock- 
ley  was  appointed  guardian  of  his  wards  by  the  Court 
of  Common  Pleas  of  Hancaek  county,  and  filed  his  petition 
for  the  sale  of  lands  belonging  to  his  wards,  lying  in  Bar- 
tholomeu)  county,  in  the  Court  of  Common  Pleas  of  the  latter 
county.  The  court  refused  to  entertain  jurisdiction  of  the 
proceedings,  on  the  ground  that  the  Court  of  Common 
Pleas  of  Hancock  county,  by  which  the  letters  of  guardian- 
ship were  granted,  had  exclusive  jurisdiction  in  the  premi- 
ses, and  the  case  was  affirmed  on  appeal  to  this  court.  The 
opinion  of  the  court  in  the  case,  pronounced  by  Wobden^ 
J,,  is  founded,  principally,  on  the  construction  placed  on 
sec.  4  of  the  act  establishing  CourCs  of  Common  Pleas, 
which  reads  thus :  "  The  Court  of  Common  Pleas,  witlnn  and 
for  the  county,  or  counties,  for.  which  it  is  organized,  shall 
have  original  and  exclusive  jurisdiction  in  all  matters  relat- 
ing to  the  probate  of  last  wills  and  testaments,  granting  of 
letters  testamentary,  of  administration,  and  of  guardian- 
ship; of  all  matters  relating  to  the  settiement  and  distribu- 
tion of  decedents'  estates,  and  the  personal  estates  of  mi- 
nors, all  actions  against  executors  and  administrators;  to 
authorize  guardians  to*  s^  and  convey  real  estate  of  their 
wards;  and  the  appointment  of  guardians  of  persons  of 
unsound  mind;  the  examination  and  allowance  of  the  ac- 
counts of  executors  and  administrators,  and  of  the  guar- 
dians of  minors;  except  where,  in  special  cases,  concur- 
rent jurisdiction  is  given  by  law  to  some  other  court." 

However  desirable  it  may  be  to  do  so,  we  cannot  concur 
in  the  construction  given  to  this  section  of  the  statute  by  this 
court,  in  the  case  referred  to.  To  our  minds  it  seems  clear, 
that  the  section  of  the  statute  just  quoted,  relates  only  to  the 
particular  class  of  cases,  or  the  subject  matter  of  actions 
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and  proceedmgs,  over  which  exclusive  jurisdiction  is  ^ven 
to  the  Court  of  Common  Pleas,  in  contradistinction  to  the 
Circuit  or  other  courts  of  the  State,  and  has  no  relation 
whatever  to  the  venue  or  particular  county  in  which  suits 
must  be  commenced.  It  enumerates  the  particular  causes 
of  action  and  proceedings  which  must  be  prosecuted  in  the 
Court  of  Common  Pleas,  and  not  in  the  Circuit  Court,  as  ex- 
clusive jurisdiction  of  them  is  given  to  the  former.  It  desig- 
nates the  Common  Pleaa  as  the  court  in  which  certain  ac- 
tions must  be  prosecuted  or  proceedings  had,  but  it  does  not 
relate  to  the  particular  county  or  place  where  they  shall  be 
instituted.  It  defines  the  jurisdiction  of  the  court  as  to  the 
subject  matter,  but  not  the  territorial  jurisdiction  for  each 
particular  action  or  proceeding.  The  next  succeeding  sec- 
tion, following  up  the  same  subject,  serves  to  confirm  and 
illustrate  the  view  we  have  taken.  It  provides  that  ^*The 
Circuit  and  Common  Pleas  Courts  shall  have  concurrent 
jurisdiction  in  all  actions  against  heirs,  devisees,  and  sure- 
ties of  executors,  administrators  and  guardians;  in  the 
partition  of  real  estate,  assignment  of  dower,  and  the  ap- 
pointment of  a  commissioner  to  execute  a  deed  on  any  title 
bond  ^ven  by  a  decedent." 

It  is  evident  that  the  4th  section  simply  defines  the  par- 
ticular subjects  over  which  exclusive  jurisdiction  is  ^ven  to 
the  Court  of  Common  Pleas,  whilst  the  5th  section  enumer- 
ates those  over  which  that  court  and  the  Circuit  Court  shall 
have  concurrent  jurisdiction.  Sections  6  to  10,  inclusive, 
are  also  referred  to  as  still  further  sustaining  the  construc- 
tion we  have  given  the  4th  section. 

Article  8  of  the  code,  under  the  title  of  "Actions — ^where 
commenced,"  2  G.  &  H.  56,  is  in  relation  to  the  general 
subject  under  discussion,  viz :  the  venue  or  county  in  which 
each  particular  action  must  be  commenced,  and  whilst  we 
find  nothing  in  the  article  decisive  of  the  particular  ques- 
tion under  consideration,  we  think  that  sections  28,  81  and 
88  do  shed  more  ot  less  light  on  the  subject.  • 
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Section  28  provides  that,  ^^Actioiis  for  the  following 
causes  must  be  commenced  in  the  county  m  which  the  sub- 
ject of  the  action,  or  some  part  thereof,  is  situated: 

^^First,  For  the  recovery  of  real  property,  or  of  any 
estate  or  interest  therein,  or  for  the  determination,  in  any 
form,  of  such  right  or  interest,  and  for  injuries  to  real 
property. 

"/Seconrf.    For  the  partition  of  real  property. 

"  Third.  For  the  foreclosure  of  a  mortgage  of  real  prop- 
erty." 

Sec.  81.  ^^  An  action  to  establish  or  set  aside  a  will  must 
be  brought  in  the  county  in  which  the  wiU,  if  valid,  ought, 
according  to  law,  to  be  proved  and  recorded." 

Sec.  38.  ^^  In  all  other  cases  the  action  sliall  be  commenced 
in  the  county  where  the  defendants,  or  one  of  them,  has 
his  usual  place  of  residence,"  &c. 

The  act  providing  for  the  settlement  of  decedents'  estates 
authorizes  the  executor  or  administrator  to  petition  ^^the 
court  having  jurisdiction  "  for  an  order  to  sell  real  estate 
for  the  payment  of  debts,  but  it  does  not  define  or  indicate 
in  what  county  the  petition  shall  be  filed. 

Whilst  the  practice  has  not  been  uniform  under  our 
present  statute,  it  is  believed  that  in  much  the  greater 
number  of  cases,  where  letters  testamentary,  or  of  adminis- 
tration, have  been  granted  in  one  county,  and  the  land 
sought  to  be  sold  for  the  payment  of  the  decedent's  debts 
lay  in  another  county,  the  proceedings  for  such  sale  have 
been  instituted  in  the  county  where  the  letters  testamentary, 
or  of  administration,  were  granted. 

It  is  to  be  regretted  that  a  question  involving  so  many 
tities  to  real  estate  should  have  been  left  so  long  in  doubt  and 
uncertainty,  for  the  want  of  a  definite  legislative  enactment. 

After  a  careful  review  of  all  the  statutory  provisions  to 
which  we  have  been  referred,  or  which  we  have  been  able  to 
find,  we  do  not  think  that  exclusive  jurisdiction,  in  such  cases, 
is  conferred  by  statute,  either  upon  the  court  of  the  county 
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where  the  letters  are  granted,  or  where  the  land  is  situated. 
In  other  words,  the  applications  for  such  sales  are  not 
rendered  exclusively  local.  While,  therefore,  we  do  not  feel 
authorized,  in  view  of  the  statute,  and  of  the  long  and 
very  general  practice  under  it,  of  instituting  such  proceed- 
ings in  the  county  where  the  letters  testamentary  or  of 
administration  are  granted,  to  deny  the  jurisdiction  of  the 
court  of  such  county,  in  that  class  of  cases,  we,  at  the 
same  time,  find  nothing  to  justify  us  in  holding  such  juris- 
<fiction  to  be  exclusive. 

In  the  case  at  bar,  the  proceedings  for  the  sale  of  the  lot 
were  instituted  in  the  Court  of  Common  Pleas  of  the 
county  in  which  it  was  situated.  The  heirs  of  the  dece- 
dent, it  is  alleged,  also  resided  in  that  county,  and  were  duly 
notified  of  the  pendency  of  the  proceedings.  Under  these 
circumstances,  we  hold  that  the  court  had  jurisdiction  of 
both  the  subject  matter  of  the  petition,  and  of  the  persons 
of  the  heirs,  and  hence  the  sale  and  conveyance  to  Squires 
was  not  a  nullity,  and  the  court  below  therefore  erred  in 
sustaining  the  demurrer  to  the  third  paragraph  of  the 
answer. 

The  conclusion  at  which  we  have  arrived  upon  the  first 
question  presented,  renders  it  unnecessary  that  we  should 
examine  the  second. 

The  judgment  and  decree  of  the  court  below  is  reversed, 
with  costs,  and  the  cause  remanded,  with  instructions  to 
that  court  to  overrule  the  demurrer  to  the  third  paragraph  of 
the  answer,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Williamson  and  Doggy,  for  appellant. 

E.  Miles  and  H.  A.  DaviSy  for  appellee. 


/ 
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BusiKG  V.  Busing  and  Others. 

WiL£ — ^Intebest  or  Wife. — A  bj  his  will  deTised  his  real  estate  to  his  wife 
during  life,  and  after  her  death  io  his  "  heirs/'  At  his  death,  A  left  no 
child,  nor  the  descendant  of  any,  and  no  father,  mother,  brother  os 
sister  surriTing  him.  The  widow  elected  to  take  under  the  law,  and  not 
under  the  wilL 

Held,  that  in  the  absence  of  a  will  the  statute  would  haTo  oast  the  whole 
estate  upon  the  widow. 

Eeldf  also,  that  the  words,  "  my  heirs,"  as  used  in  the  will,  must  be  con- 
strued to  mean  the  next  of  kin,  and  not  the  widow,  who  under  the  law 
would  haTC  been  the  sole  heir. 

Heldj  also,  that  when  the  widow  elected  to  take  under  the  law,  she  became 
entitled  to  one-third  of  the  real  estate  in  fee,  and  the  remaining  two- 
thirds  would,  at  her  death,  pass  bj  the  will  to  the  next  of  kin. 

ffeldf  also^  that  as  no  operatiTO  disposition  was  made  by  the  will  of  the  two- 
thirds  of  the  lands  during  the  life  of  the  widow,  that  interest  descended 
to  her  as  the  heir  at  law. 

APPEAL  from  the  Franklin  Ou-ctiit  Court. 

Prazer,  C.  J. — The  only  question  argued  in  this  case,  is 
whether  ihe  court  below  erred  in  overruling  a  demurrer  to 
the  complaint. 

The  complaint  shows  that  the  plaintiff  was  the  widow  of 
WUliam  Busing^  who  died  testate,  in  Franklin  county,  in 
1864,  leaving  no  child,  nor  the  descendant  of  any  child,  and  no 
fisither,  mother,  brother  or  sister  surviving  him.  That  the 
defendants  are  his  executor  and  his  next  of  kin,  being  the 
descendants  of  his  brothers  and  sisters.  That  he  died 
seized  and  possessed  of  real  and  personal  estate  not  exceed- 
ing (3,000.  That  by  his  last'  will  he  bequeathed  $400  in 
cash  to  one  Miza  A.  LoHmorCj  and  to  the  plaintiff  the 
balance  of  his  personal  estate,  and  his  real  estate  during  her 
natural  life.  The  will  contained,  also,  the  following  clause : 
"  That  aft^r  the  decease  of  my  wife,  my  real  and  personal 
estate  descend  equally  to  my  heirs,  after  paying  her  funeral 
charges,  and  all  just  debts ;  or,  all  the  real  or  personal  estate 
she  may  have  in  her  hands  at  her  death,  after  paying  all 
just  debts  and  funeral  expenses  as  aforesaid.''    It  was  also 
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alleged  that  the  personal  estate  was  more  than  sufficient  to 
pay  the  debts  of  the  testatbr,  and  the  specific  bequest  of 
$400.  That  the  widow,  (plaintiff,)  had  duly  elected  to  take 
under  the  law,  and  not  under  the  will;  that  the  executor 
excluded  her  from  the  imdivided  two-thirds  of  the  real 
estate,  and  the  profits  thereof,  and  that  the  other  defendants 
claimed,  as  the  heirs  of  the  testator,  two-thirds  of  the  land. 
The  object  of  the  suit  was  to  declare  her  title  in  fee  to  the 
whole  real  estate,  and  to  quiet  the  same  by  injunction,  pre- 
venting the  defendants  from  claiming  any  right  or  interest 
in  the  land. 

The  defendants  stood  by  their  demurrer,  and  refused  to 
answer,  and  thereupon  a  decree  was  rendered  in  accordance 
with  the  prayer  of  the  complaint,  and  that  the  plaintiff 
have  possession  of  the  land. 

The  statute,  under  the  circumstances  alleged  in  the  com- 
plaint, would,  in  the  absence  of  the  wiU,  have  cast  the 
whole  estate  upon  the  widow,  as  the  sole  heir  of  her  deceas- 
ed husband.    1  G.  &  H.  §  26,  p.  296. 

But  there  was  a  will.  The  instrument  evinces  that  the 
draughtsman  was  very  destitute  of  legal  knowledge,  and 
hence  has  arisen  this  law  suit,  a  result  not  uncommonly  fol- 
lowing the  preparation  of  legal  documents  by  persons  not 
possessed  of  the  information  which  is  necessaiy  for  that  pur- 
pose. This  circumstance  must  have  its  influence,  however, 
in  the  endeavor  to  collect  the  intention  of  the  testator  from 
the  terms  of  the  instrument. 

What  is  meant  by  the  words  '^y  heirs,"  in  the  clause  of 
the  Avill  above  quoted  ?  It  does  not  mean  the  widow,  who 
under  our  law  would  be  the  sole  heir.  This  is  plain.  By 
the  word  ^^ heirs"  more  than  one  person  must  have  been 
meant,  and  besides,  it  would  make  nonsense  of  the  will  to 
hold  that  the  widow  was  meant,  for  then  the  effect  would 
be  to  give  her  the  estate  for  life,  and,  upon  her  death,  the 
remainder  in  fee.  The  nearest  of  kin  must  have  been 
meant. 
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It  foUowB,  theretc^y  thst  when  ehe  elected  to  take  aa 
widow,  under  the  law,  thereby  obtaimng  one-third  of  the 
land  in  fee,  that  1h«  effect  of  the  devise  would  be  to  give 
the  remaining  two-thirds,  after  her  death,  to  the  defendants, 
the  next  of  kin,  and  that  no  dispoeition  which  could  operate 
was  made  of  that  two-thirds  during  her  life,  as  there  was 
no  residuary  derisee;  and  hence,  that  interest  descended  to 
the  widow  as  heir  at  law.  Armstrong  v.  Berrenumj  13  Ind. 
422.  The  conclusion  ib  inevitable,  that  during  her  life  the 
plaintiff  will  be  entiHed  to  the  possessi^L  of  the  entire  real 
estate;  and  as  it  is  alleged  that  the  executor  excluded  her 
from  twe-thirds  thereof,  a  sufficient  cause  of  action  was 
shown  agiiinst  him,  and  the  demuirer,  being  a  joint  one  by 
all  the  defendants,  was  therefore  correctly  overruled. 

It  may  be  questionable  whether  any  right  of  action 
was  shown  by  the  complaint  against  the  other  defendants; 
but  we  must  not  decide  that  question.  In  the  demurrer 
they  chose  to  join  ilieir  fortunes  with  the  executor,  and  they 
must  abide  the  consequences. 

There  was,  however,  great  injustice  done  to  the  defendants, 
the  next  of  kin,  by  the  decree  of  the  court  confirming  to  the 
widow  an  absolute  title  in  fee  simple  to  the  whole  of  the 
real  estate,  and  perpetually  eigoining  them  from  making 
any  claim  whatever  thereto.  But  it  seems  to  us  to  be  almost 
out  of  our  power  to  protect  them  in  the  present  case,  with-^ 
out  revolutionizing  the  practice  of  this  court,  as  it  has  been 
wisely  settied  for  years,  and  this  we  would  be  unwilling  to 
do.  The  case  is  so  presented  here  that  we  can  with  diffi- 
culty escape  giving  these  appellants  the  whole  of  the  estate: 
in  two-thirds  of  the  land,  or  notiiing.  This  is  the  claim 
made  by  the  argument;  and  the  assignment  of  errors,  that 
the  court  below  erred  in  overruling  the  demurrer,  and  in 
rendering  judgment  f<^  the  plaintiff,  faUs  short  of  that 
specie  chsffacter  which  has  been  usually  required.  There 
are  a  few  cases,  however,  in  which  this  court  has  relaxed 
tiie  strictness  which  it  has  commonly  held  necessary,  rather 
than  render  a  judgment  here  which  must  do  manifest  wrong*. 
Vol.  XXV-— 6. 
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This  seems  necessary  in  the  present  case,  to  reach  the  ends 
of  justice.  The  substantial  rights  of  these  defendants  may 
be  lost,  if  we  do  not  do  so ;  but,  in  resolving  upon  it  in  the 
present  case,  it  must  not  be  understood  that  we  will  feel 
thereby  bound  to  do  so  in  other  cases,  not  exactly  similar. 

Thi,  ™  error  in  rendertag  jndgi>ent  for  tt^  ptamtt? 
in  that  too  much  was  ^ven  to  her.  She  ought  to  have  been 
made  secure  in  her  right  to  the  possession  of  the  two-thirds 
during  life;  her  title  in  fee  to  one-third  was  conceded. 
At  her  death,  as  we  have  seen,  that  two-thirds  goes  to  the 
next  of  kin,  by  virtue  of  the  wilL 

The  proceedings  subsequent  to  overruling  the  demurrer 
must  be  set  aside,  and  a  judgment  rendered  in  accordance 
with  this  opinion. 

Judgment  accordingly,  and  against  the  appellant  for 
costs  here. 

jET.  C.  Hdnnay  for  appellant. 
.  G.  HoUand  and  C.  C.  BvnMeyy  for  appellees* 


Eeiiiiedt  v.  Irwin  and  Wife. 

APPEAL  from  the  Uimn  Circuit  Court 

Gkbooby,  i. — Suit  by  the  appellant  against  the  appellees, 
on  a  note  and  mortage  executed  in  the  State  of  Ohio. 

The  note  .secured  by  the  mortgage  is  dated  the  Ist  of 
Jarmaryy  1859,  due  in  twelve  months  from  date,  for 
$8,897,  with  interest  at  ten  per  cent.,  without  relief 
from  apprais^ent  laws.  The  statute  ^f  0/u6,  in  force 
at  the  time  the  note  was  executed,  allowing  ten  per  cent. 
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interest  to  be  contracted  for,  is  eet  out  in  the  complaint. 
The  defendants  answered  in  seven  paragraphs,  usnry,  want 
of  consideration,  payment  and  set  off.  The  statute  of  Ohio 
on  the  subject  of  usury,  which  is  set  out  in  the  7th 
paragraph,  makes  a  contract  void  only  for  the  excess 
over  lawful  interest* retained,  paid  or  contracted  for,  and 
allows  such  excess,  when  paid,  to  be  applied  to  the  satis- 
faction of  the  principal.  The  plaintiff  replied  to  the 
answer  by  a  general  denial.  There  was  a  jury  trial,  and  a 
verdict  for  the  plaintiff  for  $2,5t65  24,  Motion  by  the  plain- 
tift'  for  a  new  trial  overruled,  and  judgment  without  relief 
from  appraisement  laws.  The  mortgaged  premises  were 
ordered  to  be  sold  as  other  lands  are  sold  on  execution. 
The  bill  of  exceptions  informs  us  that  the  plaintiff  excepted 
to  the  form  of  the  judgment,  but  in  what  particular  is  not 
stated.  No  motion  was  made  to  correct  the  judgment,  nor 
was  the  attention  of  the  court  below  directed  to  any  par- 
ticular objection  to  the  form  of  the  judgment.    .  » 

The  evidence  is  in  the  record.  • 

Two  errors  are  relied  on,  in  argument,  for  a  reversal.  It  is 
claimed  that  the  testimony  does  not  sustain  the  finding  of 
the  jury.  That  the  burden  of  proof  was  on  the  defendant, 
and  to  entitle  him  to  his  defense  the  preponderance  of  the 
evidence  must  have  been  in  his  favor.  This  was  the  rule  in 
the  trial  below,  but  this  court  cannot  interpose,  unless  the 
finding  is  clearly  against  the  testimony.  We  have  examin- 
ed the  evidence,  and  think  that  the  finding  is  not  so  clearly 
against  it  as  to  justify  this  court  in  setting  aside  the  verdict. 

It  is  urged  that  the  court  below  erred  in  not  directing  the 
mortgaged  premises  to  be  sold  without  relief  from  appraise- 
ment laws. 

The  judgment  was  the  plaintiff's  own,  it  was  his  duty  to 
call  the  attention  of  the  court  below  to  the  particular  defect 
complained  of.  If  the  judgment  was  not  in  proper  form  it 
was  with  the  plaintiff,  in  whose  fSavor  it  was  rendered,  to 
move  the  court  to  enter  a  more  formal  one,  and  his  fiEulure 
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to  do  BO  waives  the  error,  if  any  was  committed.  The 
plaintiff  might  at  any  time  have  moved  the  eonrt  below  to 
correct  the  judgment  in  the  particular  complained  of. 

The  judgment  is  affirmed,  with  costs. 

J".  8.  Bdd  and  J.  Yaryan,  for  appellant. 

B.  F.  Claypod  and  J.  M.  WUBcuiy  for  appellees. 


Lower  v.  Walijck. 

DcPEisoHiaBXT  FOU  DBBT.-^Seotion  22  of  the  bill  of  rights,  which  prorides 
that  there  shaU  be  no  imprisonment  for  debt,  except  in  case  of  fhi&d, 
Applies  only  to  debts  growing  oat  of  contract^  express  or  implied. 

Same^Bastabdt.— Section  15  of  the  bastardy  act,  2  G.  &  H.  628,  which 
proTides  that  the  court  shall  require  the  defendant,  if  he  be  in  custody, 
to  repleyy  the  Judgment,  or  in  default  thereof  shall  commit  him  to  jail,  is 
not  in  conflict  with  sec.  22  of  the  biU  of  rights,  and  is  constitutionaL 

Saxb — ^Insolvent  DzbtOIi. — The  statute  proTiding  for  the  discharge  of  in- 
tgolvent  debtors,  2  G.  &  H.  257,  does  not  apply  to  the  case  of  a  person  im- 
prisoned under  the  bastardy  act. 

APPEAL  from  the  Miami  C^cnit  Court. 

Grsgort,  J. — ^This  ^as  an  application  by  the  appellant  for 
a  writ  of  habeas  corpus.  The  writ  was  denied.  Lower  ap- 
peals to  this  court. 

The  fiwts  shown  by  th«  petition  are,  that  in  a  proceeding 
under  the  act  regulating  prosecutions  in  cases  of  bastardy, 
and  providing  for  the  support  of  illegitimate  children,  the 
petitioner  was  found  guilty,  and  adjudged  to  pay  to  the 
mother  of  the  bastard  $350,  in  $50  yearly  installments.  It 
was  ordered  that  the  defendant  should,  upon  failure  to  pay 
or  replevy  the  judgment,  be  committed  to  the  county  jail, 
until  the  judgment  should  be  paid  or  replevied.    The  de- 
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fendant,  at  the  time  of  the  rendition  of  the  judgment,  was 
not  in  custody.  The  appellant,  after  being  imprisoned, 
filed  his  affidavit  with  the  sheriff  of  the  county  that  he 
had  no  propeHy,  either  real  or  personal,  subject  to  execu- 
tion, and  that  he  had  no  moneys,  rights,  credits,  or  efiects 
in  his  possession,  or  under  his  control,  or  in  the  possession, 
or  under  the  control  of  any  other  person  for  his  use,  ex- 
ceeding, with  other  property  retained,  the  amount  exempt 
from  execution,  and  that  he  had  neither  directly  nor  indi- 
rectly disposed  of,  transferred  or  concealed  any  of  his  prop- 
erty, rights,  credits,  moneys  or  effects,  nor  confessed  or  suf- 
fered any  judgment  with  intent  to  delay  or  defraud  any  of 
his  creditors.  The  relator  in  the  bastardy  case  had  notice 
of  the  filing  of  this  affidavit,  and  appeared  by  her  counsel, 
and  objected  to  the  discharge,  on  the  ground  that  there  was 
no  law  authorizing  it.  The  sheriff  refused  to  discharge 
the  prisoner. 

The  first  question  pressed  upon  our  attention  in  the  case 
in  judgment,  is  the  unconstitutionality  of  that  part  of  the 
bastardy  act  which  authorizes  imprisonment.  This  court, 
in  the  case  of  Byers  et  cd.  v.  The  State  ex  rel.  HutcfUnsony  20 
Ind.  47,  held  that  the  4th  and  5th  sections  of  this  act,  so 
far  as  they  require  the  defendant  to  enter  into  recognizance 
to  appear,  &c.,  in  order  to  prevent  his  imprisonment,  are 
unconstitutional  and  void,  because  a  prosecution  for  bastar- 
dy is  founded  neither  on  a  criminal  nor  penal  statute,  and  is 
a  proceeding  to  enforce  a  mere  civil  obligation,  for  the  non- 
performance of  which  the  defendant  cannot  be  imprisoned. 
We  are  now  called  upon  by  the  appellees  to  review  this  de- 
cision. The  constitution  of  this  Btate  took  effect  on  the 
1st  day  of  November^  1851;  the  act  in  question  was  passed 
a  little  more  than  six  months  afterward,  at  the  first 
session  of  the  legislature  under  that  constitution,  many 
of  the  members  of  which  had  constituted  a  part  of  the 
convention  which  framed  it,  and  all  had,  as  citizens  of  thQ 
State,  participated  in  its  adoption.  Under  this  act,  im- 
priBonment  had  been  enforced  and  acted  upon  by  our 
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courts  for  more  than  ten  years,  and,  so  far  as  we  know, 
without  question  or  objection.  No  attempt  had  been  made 
by  the  legislature  to  repeal  this  provision ;  it  had  been  re- 
garded, during  all  this  time,  as  eminently  just,  no  murmur  of 
disapprobation  had  been  heard  from  any  quarter,  save  per- 
haps from  the  cell  of  the  violator  of  public  morals.  Under 
such  circumstances,  it  becomes  a  court  of  last  resoii;  to  ex- 
amine with  care  so  grave  a  question,  before  declaring  void  an 
act  deliberately  passed  by  the  legislature,  approved  by  the 
executive  of  the  State,  and  so  long  acquiesced  in.  The  evil 
complained  of,  and  intended  to  be  remedied  by  the  fi-amers 
of  the  constitution,  was  imprisonment  for  debts  created  by 
contract^  express  or  implied.  Section  22  of  the  bill  of 
rights  provides  that  "the  privilege  of  the  debtor  to  enjoy 
the  necessary  comforts  of  life,  shall  be  recognized  by  whole- 
some laws,  exempting  a  reasonable  amount  of  property 
from  seizure  or  sale  for  the  payment  of  any  debt  or  liability 
hereafter  contracted;  and  there  shall  be  no  imprisonment 
for  debt,  except  in  case  of  fraud."  It  vriill  hardly  be  denied 
that  the  word  "contracted,"  in  this  section,  is  to  be  under- 
stood as  referring  to  contracts  in  the  legal  acceptation  of 
that  word.  Mr.  Webster ^  in  his  unabridged  dictionary,  gives 
the  legal  definition  of  the  word  "contract"  as  being  "the 
agreement  of  two  or  more  persons,  upon  a  sufficient  con- 
sideration or  cause,  to  do,  or  to  abstain  jfrom  doing,  some 
act ;  an  agreement  in  which  a  party  undertakes  to  do,  or 
not  to  do,  a  particular  thing;  a  formal  bargain;  a  compact." 
To  give  this  word  its  broadest  signification,  would  extend 
this  section  to  every  moneyed  liability  whatever,  either 
criminal  or  civil.  And  if  the  word  "debt,"  in  the  last 
clause,  does  not  refer  to,  and  embrace,  only  the  class  of 
debts  and  liabilities  specified  in  the  sentence  immediately 
preceding,  then  there  is  no  limitation  whatever  to  the 
liabilities  embraced  by  this  constitutional  restriction,  other 
than  that  covered  by  the  exception.  It  would  follow  that 
for  fines  and  forfeitures  there  could  be  no  imprison- 
ment.    But  one   of  the  rules  of  constniction  is^  that 
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techmcai  words  and  phrases,  having  a  pecnliar  and  appro- 
piiate  meaning  in  law,  are  to  be  nnderstood  according  to 
this  techmcai  import  The  word  '' contract"  is  of  this 
dsfls.  The  roles  of  construction  of  written  constitutions 
are  in  the  main  the  same  as  those  applied  to  statutes.  ^^  The 
first  and  fundamental  rule  in  the  interpretation  of  all  instru- 
ments is,  to  construe  them  according  to  the  sense  of  the 
terms  and  the  intention  of  the  parties.''  For  ^^the  reason 
and  spirit  of  the  law,  or  the  causes  which  led  to  its  enact- 
ment, are  often  the  best  exponents  of  the  words,  and  limit 
iheir  application."  1  Story  on  the  Cons.  288.  "  Light  may 
also  be  obtained  from  cotemporaiy  facts,  or  expositions,  from 
antecedent  mischiefs,  from  known^  habits,  manners,  and 
institutions,  and  from  other  sources  almost  mnumerable, 
which  may  justly  affect  the  judgment  in  drawing  a  fit  con- 
clusion in  each  particular  case."  Id.  284.  And  ^'the  words 
of  a  law  may  sometimes  express  the  meaning  of  the  legis- 
later  imperfectly.  They  may,  in  their  common  acceptation, 
include  either  more  or  less  than  his  intention..  Id.  285.  In  the 
case  of  McCod  v.  The  State^  23  Ind.  127,  this  court,  with 
some  care,  considered  this  section  of  the- bill  of  rights,  and 
came  to  the  conclusion  we  now  do,  that  the  provision  that 
« there  shaU  be  no  imprisonment  for  debt,  except  in  case  of 
fraud,"  appUes  only  to  debts  growing  out  of  contracts,  ex- 
press  or  implied. 

The  learned  judge  who  delivered  the  opinion  laByers  etdl 
V.  The  State  ex  rd.  Hutchinson^  supra^  disposes  of  this  impor- 
tant question  in  this  simmxary  manner,  he  says :  ^^That  the 
bastardy  act  is  neither  a  criminal  nor  a  penal  statute  is  set- 
tled by  numerous  decisions  in  Kentucky ^  of  whole  statute 
on  the  subject  ours  is  a  copy.  1  M.  &  H.  Pig.  It  has  thus 
been  treated  in  this  State.  The  State  v.  EvanSj  19  Ind,  92, 
and  Walker  v.  The  Stale,  6  Blackf.  1.  And  such  an  act  has 
been  held  in  Iowa  to  impose  simply  a  civil  obhgation,  to 
create  a  debt,  for  the  collection  of  which^  under  a  constitu- 
tion forbidding  imprisonment  for  debt,  such  imprisonment 
is  unlawful,    Holmes  v.  The  State^  2  Gieenf s  Iowa  B..  501." 


^ 
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There  is  a  marked  difference  between  the  constitalion  of 
lowaj  on  this  subject,  and  that  of  Indiana.  By  the  former, 
imprisonment  is  abolished  in  every  civil  action,  except  in 
cases  of  fraud,  by  the  latter,  imprisonment  is  only  abolished 
for  debts  created  by  contract,  express  or  implied^  except  in 
case  of  firacrd. 

"KiNKEiy  J.,  in  delivering  the  opinion  of  the  court  in  that 
case,  says :  ^'  by  the  constitution  adopted  once  the  act  pass- 
ed to  provide  for  the  support  of  illegitimate  children,  it  is 
provided  ^  that  no  person  shall  be  imprisoned  for  any  debt,  in 
any  civil  action,  on  mense  or  final  process,  unless  in  case  of 
fraud,  and  no  person  shall  be  imprisoned  for  a  militia  fine  in 
time  of  peace.'  Art.  2,  §  9.  As  this  article  in  the  consti- 
tution abolishes  imprisonment  for  debt  in  all  civil  actions, 
except  in  casSs  of  firaud,  it  becomes  important  to  ascertain  and 
determine  whether  a  prosecution  under  the  bastardy  act  is  a 
civil  or  crirrdnal  proceeding.''  The  word  "  debt,"  in  our  con- 
stitution, does  not  of  itself  afford  any  criterion  by  which  the 
class  of  cases  can  be  determined  in  which  imprisonment  for 
debt  has  been  abolished.  The  word  includes  that  which  is 
due  from  one  person  to  another,  whether  money,  goods  or 
services ;  that  which  one  person  ki  bound  to  pay  to  another, 
or  to  j)erform  for  his  benefit;  that  of  which  payment  is 
liable  to  be  exacted;  due,  obligation,  liabiUty.  It  is  then 
a  matter  of  importance  to  look  at  the  context,  to  see  if 
there  is  any  thing  which  will  afford  the  means  by  which  it 
may  be  determined  what  class  of  cases  are  embraced.  We 
have  seen  that  the  same  word,  in  the  preceding  clause  of 
the  same  sentence,  is  limited  to  debts  created  by  contracts, 
express  dt  implied,  and  the  maxim  capulatio  verhorum  incUcat 
acceptaJtiimem  ineodem  sensUf  is  a  safe  and  sound  rule  in  the  con- 
struction of  doubtful  phrases  and  sentences;  and,  unless  there 
:is  something  to  indicate  a  different  intent,  it  is  fair  to  presume 
Tthat  a  word  in  question,  and  those  which  surround  it,  or  im-* 
onediately  follow  it,  are  designed  to  be  ejusdem  generis^  and 
Teferrible  to  the  same  subject  matter,  or  to  be  interpreted 
in  a  dmilar  sense.    And  moreover,  it  was  as  equitable  and  as 
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important  to  exempt  from  seizure  and  sale  on  execution  a 
reaaoMble  amount  of  property,  as  to  abolish  imprisonment 
for  debt.  To  leave  the  helpless  debtor  destitute  of  the 
means  of  subsistence  would,  in  many  cases,  be  as  harsh 
and  cruel  sua  to  imprison  him.  If  it  had  been  the  intention 
of  the  convention  to  abolish  imprisonment  for  every 
moneyed  liability,  in  criminal  as  well  as  civil  cases,  other 
terms  and  phrases  would  have  been  used.  £ut  it  is  not  even 
contended  that  this  provision  reaches  criminal  cases,  and 
yet  the  argument  is  as  strong  in  favor  of  extending  it  to 
that  length,  as  it  is  in  favor  of  embracing  liabilities  for  vio- 
lations of  the  bastardy  act.  If  there  is  any  limitation  to 
the  last  clause  of  the  section  it  must  be  found  in  the  con« 
text.  The  Iowa  constitution  defines  by  express  provision 
the  class  of.  cases  included  in  the  section  abolishing  im- 
prisonment for  debt,  and  therefore  the  case  of  Holmes  v. 
The  State,  supra^  throws  no  light  on  the  question  in  contro- 
versy. It  is  unimportant,  in  this  connection,  to  inquire 
whether  the  bastardy  act  is  a  penal  statute.  It  will  hardly 
be  pretended  thai  the  liability  under  that  act  is  a  debt  cre- 
ated by  contract,  either  express  or  implied.  The  obligation 
of  the  father  to  maintain  his  children  is  founded  in  nature^ 
and  not  in  contract.    1  Black.'s  Com.  447. 

The  case  of  Byers  et  al.  v.  The  State  ex  rcL  Hutchinson^ 
supruj  is  overruled. 

It  is  urged  that  as  the  appellant  was  not  in  custody  at 
the  time  of  the  trial,  the  court  below  had  no  power  to  order 
his  committal.  Section  16  of  the  bastardy  act,  2  G.  &  H. 
628,  provides  that  "  such  court  shall  on  such  verdict  and 
judgment  make  such  order  as  may  seem  just,  for  the  se- 
curing such  mmntenance  and  education  of  such  child,  by 
the  annual  payment  to  such  mother,  or  if  she  be  dead,  or 
an  improper  person  to  receive  the  same,  to  such  other  per- 
son as  the  court  may  direct,  of  such  sums  of  money  as  may 
be  adjudged  proper,  and  shall  render  judgment  for  the 
same,  specifying  the  terms  of  payment;  and  shall  require 
of  such  defendant^  if  he  be  in  custody,  to  replevy  such  judg- 


74  SUPREME  COURT  OP  DIDIANA. 


Lower  «.  WftUick. 


ment,  by  good  freehold  security,  or,  in  default  thereof^  shall 
commit  such  defendant  to  jail  until  security  be  ^en." 
This  is  a  remedial  statute,  JSarmUon  v.  The  CommonweaUhy 
8  Mon.  212,  and  must  be  liberally  construed.  That  the  de- 
fendant was  allowed  a  trial  without  being  in  custody  was  a 
favor  to  him,  and  was  no  waiver,  on  the  part  of  the  relator, 
of  the  right  to  have  the  defendant  committed  to  jail,  m  case 
he  failed  or  refused  to  comply  with  the  order  of  the  court. 
The  power  to  commit  for  a  contempt  is  incident  to  all 
courts  of  record,  and  is  expressly  recognized  by  statute,  in 
the  provision  that  "Circuit  Courts  shall  have  full  authority," 
*  *  to  punish,  by  fine  and  imprisonment,  or  either, 
all  contempt  of  their  authority  and  process  in  any  matter 
before  them,  or  by  which  the  proceedings  of  the  court,  or 
the  due  course  of  justice,  is  interrupted,"  2  G^.  &  H.  §  13, 
p.  8.  If  the  Circuit  Court  had  the  power  to  make  the 
order  of  payment  and  replevin  bail,  aa  incident  to  that 
power,  that  court  could  enforce  obedience  by  imprisonment ; 
for  to  disobey  the  legal  process  or  order  of  a  court  is  a 
contempt     Taylor  v.  Maffattj  2  Blackf.  3(l6. 

It  is  claimed  that  the  appellant  was  entitled  to  be  dis- 
charged as  an  insolvent  debtor,  under  the  provisions  of  the 
code.  2  G.  &  H.  pp.  257--8.  There  is  nothing  in  this.  The 
statute  does  not  apply  to  persons  in  prison  aa  for  contempt, 
for  failing  or  refusing  to  pay  or  replevy  a  judgment  iu 
bastardy.  It  only  applies  to  judgment  debtors  who  are 
charged  in  execution  against  the  body,  after  a  trial  for 
fraud. 

The  judgment  is  affirmed,  with  costs. 

N.  0.  Boss  and  H.  P.  Effiiagery  for  appellant 

E.  T  Dickey y  for  appellee. 
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Sim  ov  GomossioN — ^Diligence. — A  shipped  to  B,  who  was  aeonunissioa 
merchant  in  the  city  of  New  York,  thirty  thousand  pounds  of  clover  seed 
to  be  sold  on  commission,  without  any  special  instructions  as  to  the  terms 
of  sale.  B  sold  the  seed  to  C,  who  was  a  dealer  in  good  standing  for 
Bolyency.  The  sale  was  regarded  as  a  cash  sale,  but  by  tha  usage  of  the 
trade  in  Kew  York,  the  buyer  had  from  three  to  soTen  days  to  make  pay- 
menL  The  bulk  of  the  seed  was  delirered  on  the  6th,  7th  and  8th  days 
of  December^  but  it  was  not  all  delivered  till  the  11th.  On  the  Sth,  and 
again  on  the  10th  and  12th  of  Deeembtr^  payment  was  requested,  but  G 
was  unable  to  pay.  On  the  29  th  of  the  month  B  took  from  G  a  bill  of  ex- 
change drawn  on  his  consignee  in  Liverpool^  England^  to  whom  the  seed 
had  been  shipped,  for  the  amount  due  for  A's  seed  and  also  for  other  pro- 
duce sold  to  G  for  account  of  other  parties.  The  bill  was  dishonored.  B 
did  not  advise  A  of  the  sale  of  the  seed,  or  of  G's  failure  to  pay  for  it, 
until  the  29th.  On  the  week  succeeding  the  sale  of  the  seed  it  was  put 
on  ship  board,  consigned  to  Liverpool,  but  it  did  not  appear  when  the  ship 
sailed.  On  the  7th  and  14th  of  Deeemher,  0  drew  two  bills  of  exchange  on 
his  consignee  in  Liverpool  for  £1098,  and  attached  to  them,  as  colhiteral 
security,  what  purported  to  be  bills  of  lading,  signed  by  him^  for  the  fuU 
amount  of  the  seed. 

Eeldj  that  B  was  the  special  agent  of  A,  and  as  such  it  was  his  duty  to  ol^ 
serve  toward  his  principal  the  utmost  good  faith,  to  exercise  all  reasonable 
diligence  in  protecting  his  interests,  and,  in  the  absence  of  special  instruc- 
tions, to  sell  only  for  cash  on  delivery. 

Beldj  also,  that  the  papers  signed  by  0,  and  attached  to  the  bills  of  exchange 
drawn  by  him,  not  being  signed  by  the  master  of  the  ship,  were  not  bills 
of  lading,  and  could  not  vest  in  the  holders  any  right  to  the  seed  as 
against  A. 

Eddj  also,  that  when  B  became  apprised,  as  early  as  the  12th  of  the  month, 
that  G  was  unable  to  pay  for  the  seed,  ii  was  his  duty  to  have  repossessed 
himself  of  it,  or  at  least  to  have  given  prompt  notioe  to  A,  so  that  he 
might  have  taken  the  necessary  steps  to  protect  his  interests,  and  having 
failed  to  do  either,  B  took  upon  himself  the  risk  of  0*8  failure  and  must 
bear  the  loss. 

APPEAL  from  the  Allen  Common  Pleaa. 

Elliott,  J. — ^In  this  case,  ESU  and  OiHsony  the  appeHees^ 
saed  Babcock  ^  Co.  and  recovered  a  judgment  on  an  account. 

The  only  questions  presented  in  the  case,  arise  upon  a 
set  off  pleaded  by  the  appeUanta,  and  they  are  very  clearly  and 
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fully  stated  in  the  special  findings  of  the  court  below,  which 
are  as  follows,  viz : 

<<  There  is  due  to  the  plaintiff  from  the  defendants  on 
the  account  set  up  in  the  complaint  the  sum  of  $136  80 
with  interest,  in  all  fl50  80,  which  the  plaintiffs  are  enti- 
tled to  recover." 

<^In  reference  to  the  set  off  of  the  defendants,  the  follow- 
ing facts  are  found: 

^^  The  plaintiffs  are,  an4  at  the  time  the  matters  in  contro- 
versy arose  were,  produce  dealers,  doing  business  in  the 
city  of  J^hrt  Wayne^  in  the  State  of  Indiana,  The  defend- 
ants at  the  same  time  were  commission  merchants  in  the 
city  of  New  York. 

"  Some  time  before  the  8d  day  of  December^  1860,  the 
plaintiffs  had  forwarded  to  the  defendants,  to  be  by  them 
sold  on  commission,  clover  seed  to  the  amount  of  82,822 
pounds. 

"  No  specific  instructions  were  given  by  the  plaintiffs  to 
the  defendanteuas  to  the  manner  of  sale,  as  to  cash  or  credit. 
The  seed  was  forwarded  mmply  for  sale,  and  was  received 
by  the  defendants  at  the  city  of  New  York  on  the  3d  day 
of  DeeembeTj  above  mentioned.  The  defendants  made  a 
sale  of  the  seed  to  one  John  F.  Dustan^  who  was  a  produce 
shipper  in  good  standing  as  to  solvency,  and  in  good  repute. 
This  sale  was  regarded  as  a  cash  sale,  made  in  accordance 
with  the  usage  of  trade  in  the  city  of  New  York,  by  which 
usage  the  purchaser  for  cash  of  some  kinds  of  produce,  in- 
cluding clover  seed,  has  from  three  to  seven  days,  or  perhaps 
longer,  after  the  purchase  and  delivery  of  the  property,  to 
pay  for  the  same. 

^^Priortothe  sale,  the  defendants  made  reasonable  inquiry 
as  to  the  standing  and  solvency  of  Dustan^  which  appeared 
to  be  satisfactoiy. 

^<  The  bulk  of  the  seed  was  delivered  on  the  6th,  7th  and 
8th  days  of  the  month,  but  it  was  not  all  delivered  until 
the  nth. 
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^  On,  or  about^  the  8th  of  the  month,  the  defendants  made 
out  a  bill  of  the  seed,  and  sent  a  clerk  with  it  to  Ihistan 
for  payment.  Ihistan  did  not  decline  to  pay,  either  because 
the  seed  had  not  all  been  delivered,  or  because  tiie  usual 
time  of  payment  had  not  expired,  but  simply  because  he 
had  not  the  money.  He  told  the  clerk  to  call  again  in  a 
day  or  two,  when  he  expected  to  have  the  money.  On  the 
10th  or  12th  of  the  month,  Mr.  Babcoek,  one  of  the  de^ 
fendants,  called  upon  Dustan  for  payment,  but  the  latter 
was  unable  to  pay,  saying,  that  he  had  made,  and  was  making 
every  efibrt  to  sell  bills  drawn  on  his  produce.  He  was  also 
unable  to  give  any  security,  but  proposed  to  give  the  de* 
fendants  a  bill  of  exchange  drawn  by  him  on  his  c6nsignee 
in  England. 

^^  Thus  matters  stood  until  the  2dth  day  of  the  same  month, 
when  the  defendants  took  from  Dustan  a  bill  of  exchange 
drawn  by  him  on  his  consignee,  James  H.  Butter ^  of  Liver* 
pool,  Englandy  payable  fifteen  days  after  sight,  for  8<Hne- 
thing  over  eleven  hundred  pounds  steirling. 

"  This  bill  covered  other  produce  sold  by  the  defendants 
to  Dustan  for  other  parties,  as  well  as  that  sold  for  the 
plaintifis.  The  bill  was  made  payable  to  Messrs.  8chuhardt  ^ 
Gebbardy  bankers,  New  York,  and  was  so  taken  for  conveni« 
ence,  and  because  the  defendants  tibou^t  it  woxQd  be  more 
Ukely  to  be  honored  than  if  made  payable  to  themselves. 
The  bill  was  forwarded  to  the  drawee,  and  returned  dishon* 
ored,  and  the  clover  seed  has  not  been  paid  for  by  Dustan^ 
who  is  insolvent. 

^<  The  defendants' did  not  advise  the  plaintiffs  of  the  sale 
of  the  clover  seed,  or  of  the  facts  connected  with  it,  until 
the  29th  of  the  month,  when  they  wrote  the  plaintiflb  as  fol- 
lows :  *  We  sold  your  seed  at  9c.  per  pound  on  the  8d  of  the 
month.  We  shall  not  realize  the  money  for  it  within  60 
days,  although  sold  for  cash.  It  was  sold  to  a  shipper  to 
Europe,  and  in  consequence  of  his  not  being  able  to  seU  his 
exchange  he  could  not  pny  us.    The  consequence  wb4,  we 
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bad  to  take  a  bill  of  exchange  on  Loihdxmy  and  wait  60  days 
before  it  can  be  collected,  or  we  can  realize  the  money/ 

^'  The  defendants  did  not  know  at  the  time  they  took  the 
bill  of  exchange  whether  Dustan  had  shipped  or  disposed 
of  the  clover  seed,  nor  had  they  made  any  investigatioa  or 
effort  to  ascertain  whether  such  was  the  case. 

^^  On  the  week  succeeding  that  of  the  purchase,  the  seed 
was  shipped  by  Dustan  on  board  of  the  ship  Constiiutionj 
consigned  to  James  H.  Butler^  of  Liverpool^  to  be  sold  on 
Dustan's  account,  and  the  bills  of  lading  forwarded. 

"  What  time  the  vessel  sailed  from  New  York  does  not  ap- 
pear. On  the  7th  of  the  month  above  mentioned,  Dustan 
drew  a  bill  of  exchange  on  Butler j  his  consignee,  for  £700, 
in  favor  of  John  Stewart  ^  Co.^  and  also  drew  what  he  calls 
a  bill  of  lading  for  251  bags  of  the  clover  seed,  and  attached 
it  to  the  bill  of  exchange  as  collateral  security.  This  bill 
of  exchange,  with  the  paper  attached  as  collateral  security, 
he  sold  ix>  J.^J.  Stewart  ^  Co.,  of  New  York,  at  the  current 
rate  of  exchange,  realizing  therefor  something  over  $3,111* 
On  the  14th  of  the  same  month,  Dustan  drew  aiiother  bill 
of  exchange  on  his  consignee,  in  favor  of  Duncan,  Sher- 
man ^  Co^  of  New  Yorky  for  £398,  and  also  drew  another 
paper,  which  he  also  called  a  bill  of  lading,  for  138  bags, 
being  the  residue  of  the  clover  seed;  which  bill  of  ex- 
change, with  the  paper  attached,  he  sold  at  the  current  rate 
of  exchange,  for  which  he  realized  $1,772. 

'^  Other  than  the  above,  no  interest  had  been  acquired  by 
any  third  person  in  the  clover  seed  on  the  12th  day  of 
December,  1860,  nor  does  it  appear  how  soon  thereafter  any 
such  interest  was  acquired. 

^^  The  net  proceeds  of  the  clover  seed,  at  the  price  for 
which  it  was  sold  by  the  defendants  to  Dustan,  amounted 
to  $2,585  81,  for  which  amount  the  defendants,  before  the 
dishonor  of  the  bill,  had  given  the  plaintiff  credit  on  their 
books,  for  convenience  in  keeping  the  accounts,  but  not  for 
the  purpose  of  charging  themselves  with  it  absolutely. 
And  the  defendants,  also,  in  anticipation  of  the  payment 
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of  tho  bill  of  exchange,  or  the  collection  of  the  claim  from 
lyustariy  accepted  and  paid  bills  drawn  by  the  plaintiffi  upon 
them,  to  the  amount  of  the  proceeds  of  the  clover  seed. 

"  The  plaintifis  have  not  by  any  positive  act,  or  by  their 
silence,  released  the  defendants  from  any  supposed  liabihty 
for  negligence  in  failing  to  notify  them  sooner  of  the  sale 
of  the  clover  seed,  and  DustarCa  inability  to  pay  for  the 
same. 

^^  The  bill  of  exchange  taken  by  the  defendants  of  Dm* 
tan  has  never  been  offered  to,  or  received  by,  the  plain- 
tiffs.^' 

The  court  further  found,  as  a  conclusion  of  law,  arising 
upon  th^  facts  so  specially  found,  that  the  defendants,  title 
appellants  in  this  court,  could  not  maintain  their  set  off.  - 

The  only  error  assigned  is,  that  '^the  court  below  erred 
in  refusing  a  new  trial,  when  the  same  shoiild  have  been 
granted,  for  causes  assigned  in  the  written  motion  therefor, 
and  in  rendering  judgment  for  the  appellees,  when  it  should 
have  been  for  the  appellants.*' 

The  causes  for  a  new  trial  are :  ^'  1st.  That  the  conclusion^ 
of  law  of  the  court,  as  above  set  out,  is  erroneous,  in  this : 
That  it  does  not  appear  that  the  seed  in  question  was,  for 
a  reasonable  time  after  the  delivery  thereof  to  Dustan^ 
within  the  jurisdiction  of  the  United  States^  or  any  State 
thereof,  so  that  the  same  might  have  been  reclaimed  by  the 
plaintifis  if  they  had  had  notice.  2d.  That  the  onus  is 
upon  the  plaintifis  to  show  negligence  on  the  part  of  the 
defendants,  by  which  they  were  injured,  which,  from  the 
.  finding  aforesaid,  they  have  not  done ;  wherefore  said  con- 
elusion  of  law,  upon  said  finding,  is  erroneous/' 

The  plaintifis  below  sought  to  defeat  the  set  ofi*  of  the 
defendants,  by  showing  that  the  loss  of  the  clover  seed  re- 
sulted from  their  carelessness,  and  it  is  true  that  the  onus  of 
that  fact  was  upon  the  phdntifis.  The  evidence  is  not  in 
the  record,  and  we  must  take  the  facts  to  be  as  they  are 
presented  by  the  special  finding  of  the  court 
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It  is  stated  in  the  special  finding  that  it  does  not  appear 
at  what  time  the  vessel  on  which  the  clover  seed  was  ship- 
ped sailed.  The  seed  was  shipped  to  the  defendants,  as 
commission  merchants,  for  sale.  They  were  the  special 
agents  of  the  plaintiffs,  and,  as  such,  it  was  their  duty  to 
ohserve  toward  their  principals  the  utmost  good  faith,  and 
to  exercise  all  reasonable  diligence  in  protecting  their  inter- 
ests. It  was  their  duty,  in  the  absence  of  instructions  to 
the  contraiy,  to  sell  only  for  cash  on  delivay.  The  sale 
was  considered  a  cash  sale,  but  by  the  custom  of  mer* 
chants,  existing  in  the  city  of  New  Torkj  Dustan^  the  pur- 
chaser was  entitled  to  from  three  to  seven  days  after  the 
delivery  of  the  seed,  to  pay  for  it.  •  Payment  was  deman- 
ded on  the  8th,  and  again  on  the  10th  or  12th  of  the 
montii,  and  refused,  not  because  the  time  allowed  by 
the  custom  had  not  expired,  but  simply  because  he  had 
not  the  money  and  could  not  raise  it,  and  the  defendants 
were  then  notified  that  Dustan  could  not  give  them  any 
security  for  the  amount. 

It  may  be  inferred  that  the  ship  had  not  sailed  at  that 
time,  as  the  last  of  the  seed  was  only  deUvered  to  Dustan 
on  the  11th  of  the  same  month. 

The  refusal  of  Dustan  to  pay  for  the  seed,  and  his  ina- 
bilily  to  give  any  security  for  the  money,  was  notice  to  the 
defendants  of  the  danger  that  threatened  its  loss ;  yet  they 
made  no  effort  to  secure  it  in  any  manner,  nor  did  they  give 
the  plaintiffs  any  notice  of  its  condition,  or  even  of  the 
sale,  until  the  29th  of  the  month,  when  they  received  from 
Dustan  the  bill  of  exchange  on  Butler^  the  consignee  in 
England^  which  also  covered  produce  sold  to  Dustan  for 
other  parties.  At  the  time  they  received  this  bill  of  ex- 
change, the  defendants  '^did  not  know  whether  Dustan  had 
shipped  or  disposed  of  the  clover  seed,  nor  had  they  made 
any  investigation  or  effort  to  ascertain  whether  such  w«s 
the  case." 

The  reasons  for  the  conclusion  of  law  arrived  at  by  the 
court  below  are  fuUy  and  clearly  stated  in  the  record  before 
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nSy  and  contain,  aa  we  think,  tihe  law  applicable  to  the  case; 
we  therefore  adopt  and  copy  them,  substantiaily,  as  the  opin- 
ion of  this  coort. 

Although  the  defendants  may  not  have  been  goilty  of 
negligence  in  selling  the  seed  to  a  person  who  found  him- 
self unable  to  pay  for  it,  according  to  the  usage  in  such 
cases,  still,  when  the  defendants  found,  at  least  as  early  as 
the  12th  of  Deeember,  that  Dustan  was  unable  to  pay,  it  was 
their  duty  to  have  again  taken  possession  of  the  seed  for 
the  plaintiffs,  which,  for  aught  that  appears,  might  have 
been  done;  or  to  have  instituted  legal  proceedings  for  that 
purpose ;  or,  at  least,  to  have  given  the  plaintiffs  reasonable 
and  prompt  notice  of  the  facts,  so  that  they  might  have 
taken  such  steps  as  were  necessary  to  protect  their 
interest.  A  delay  to  give  such  notice  until  the  29th  was 
unreasonable,  under  the  circumstances,  and  amounted  to 
such  negligence  as  to  make  the  defendants  responsible  for 
any  damages  sustained  by  the  plaintiffs  in  consequence  of 
the  want  of  such  notice. 

.  At  the  time  the  defendants  were  notified  that  Dustan 
could  neither  pay  for  the  seed,  nor  secure  the  payment, 
there  seems  to  have  been  no  reason,  in  fact  or  in  law,  why 
the  plaintiffs,  if  properly  notified,  could  not  have  repos- 
sessed themselves  of  the  property,  and  thereby  saved  the 
entire  amount.  By  the  sale  to  JDustaUy  the  titie  did  not 
pass  to  him  absolutely,  but  only  conditionally  until  pay- 
ment. FUeman  v.  McKeaUy  25  Barb.  474 ;  Daws  v.  Dennis- 
toun^  28  id.  898.  Nor  had  any  title  been  acquired  by  any 
third  person  that  could  have  prevailed  against  the  plaintiffs. 
It  may  be  conceded  that  had  Dustan  procured  a  proper  bill 
of  lading  of  the  clover  seed,  and  transferred  it  by  assign- 
ment j  the  assignee  woidd  have  acjqtured  a  good  title,  even 
as  against  the  plaintiffs.  Blossom  v.  Champion^  28  Barb*. 
217;  Daws  v.  (?reen,  24  K  Y.  688.  But  nothing  of  the. 
^ind  transpired  in  this  case. 

,  A  bill  of  lading  is  to  be  signed  by  the  master  of  thAship, 
ftnd  by  it  he  agrees,  as  a  oommbn  carrier,  to  deliver-  tbe^ 
Vol.  XXV.— 6. 
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goods  to  the  consignee,  or  his  order.  8  Kent  291, 10th  ed.; 
CoviU  V.  Hillf  4  Denio  828.  It  is  evident  that  the  papers 
made  out  by  Dustan  on  the  7th  and  14th  days  of  December^ 
and  attached  to  the  bills  of  exchange  then  drawn  and  sold 
by  him,  were  not  bills  of  lading,  although  he  called  them 
such.  They  do  not  appear  to  have  been  signed  by  any  one^ 
unless  by  Dustan  himself.  He  drew  them,  and  the  infer- 
ence is  that  he  only  signed  them.  That  such  papers  are  not 
bills  of  lading  is  fully  established  by  the  case  of  CoviU  v. 

.  HiUj  supra.  And  not  being  bills  of  lading,  they  could  vest 
in  the  purchaser  no  better  right  to  the  seed  than  Dustan 
himself  had,  and  none  that  could  prevail  agsdnst  the 
plainti£Ss. 

>  Under  these  circumstances,  we  think  the  defendants,  by 
failing  to  take  any  steps  to  repossess  themselves  of  the  seed, 
or  to  notify  the  plaintifi  of  the  facts,  when  they  could, 
probably,  have  taken  effective  measures  to  protect  their 
interests,  took  the  risk  of  DuslarCs  fedlure  upon  themselves, 
and  must  bear  the  loss. 

The  judgment  is  therefore  affinned,  with  five  per  cent, 
damages  and  costs. 
jR.  Brackenridgey  for  appellant. 
W.  H.  Coombs  and  J*.  Morris^  for  appellees. 


B&AXTON,  Administrator  of  Thboof^  v.  Thb  Staotb  ex  x^ 
Albebt,  Administrator  of  JomTSON, 

Pilitdw-Hlom  CovTBACTB.— At  oommon  law,  the  legal  vepreeentatiye  of  a 
deoeased  partner,  or  other  Joint  obligor,  oould  not  be  etted  ai  law  Jointly 
witk  the  earviting  oepartner  or  ee-obUger,  the  ftopviter  alone  being  liahl« 
40  aa  Miloa  a^  law»   Bnt  nuder  tha  oode  (hs  role  Is  otherwii^  tnd  in: 
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an  aotion  on  an  executors'  bond  the  repreeentatlTee  of  a  deceased  joint 
obligor  may  be  joined  with  the  snrriTing  co-obligor. 

Decedents'  Estates — Claims. — Section  66  of  the  act  relaUng  to  the  settle- 
ment of  decedents'  estates,  2  G.  &  H.  508,  which  proTides  that  claims 
against  estates  shall  be  filed  in  the  Goart  of  C<nnmon  Pleas,  does  not  ap- 
ply to  cases  where  the  legal  representative  of  a  deceased  joint  obligor  is 
a  proper  or  necessary  party  defendant  in  an  aetion  against  the  surriTor. 

LiABiLiTT  FOB  DEFAULT  OF  Co-EzscuTOE. — An  cxecntor  or  administrator  is 
not,  as  a  general  rale,  liable  for  the  default  of  his  co-executor  or  co- 
administrator, but  if  the  action  be  upon  their  joint  bond,  then  he  is 
liable. 


APPEAL  fipom  the  Orange  Oommon  Pleaa. 

Elliott,  J. — ^ThiB  is  a  suit  upon  an  executor's  bond.  The 
facts  disclosed  by  the  complaint  are,  in  substance,  as  fol- 
lows: 

WiUiam  Johnson  and  John  T.  Throop  were  the  executors 
of  the  last  will  of  Joseph  Johnson,  deceased^  and  as  such 
were  duly  qualified,  and  executed  the  bond  sued  on,  with 
Danid  Dayhuff,  Henry  T.  MoxUy,  Zeno  W.  Coffin  and  Pat" 
rick  DoiLgherty,  as  their  sureties.  The  bond  is  joint  and 
several,  and  is  in  the  penalty  of  $12,000,  and  conditioned 
for  the  faithful  discharge  of  said  trust  by  the  executors. 
Before  a  final  settlement  of  the  estate  said  Throop  and  WU* 
Ham  JohnsoTi^  the  executors,  and  Dayhuff^  one  of  the  sure- 
ties, died. 

John  C.  Albert  J  the  relator  below,  was  duly  appointed  ad- 
ministrator de  bonis  non,  with  the  will  annexed,  of  said  Joseph 
Johnson^  deceased,  and  brought  this  suit  against  Hiram 
Lindley,  administrator  of  WUliam  Johnson^  Thomas  N. 
Braxton,  administrator  of  Throop,  Jonathan  lAndley,  admin- 
istrator of  Dayhuffy  and  the  said  MoxUy,  Coffin  and  Dough- 
erty,  the  surviving  sureties,  to  recover  moneys  belonging  to 
the  estate  oi  said  Joseph  Johnson,  deceased,  unadministered 
in  the  hands  of  said  William  Johnson  and  Throop,  as  such 
former  executors,  at  the  time  of  their  death.  Mram  lAnd- 
Uy,  Braxton  ssdA  Jonathim  lAndlt^^ihe  bAssA^ 
aats,  appeared  and  filed  their  sepiurftte  demurrers  to  tibe 
complaint^  on  the  gxou^ul  that  the  oomplaint  did  not  state 
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facts  sufficient  to  constitute  a  cause  of  action  against  them 
respectively.  The  court  overruled  the  demurrers,  to  which 
proper  exceptions  were  taken.  The  said  defendants  then 
moved  the  court  to  strike  their  respective  names  from  the 
record  as  defendants,  for  the  reason  that  the  action  was 
upon  a  joint  bond,  entered  into  by  said  JohnsoUj  Throop  and 
Dayhuffy  deceased,  with  said  defendants,  Coffin^  Moxley  and 
Dougherty y  who  are  surviving,  and  that  they  are  not  liable 
to  be  sued  as  administrators  of  said  deceased  obligors 
jointly  with  said  survivors.  But  the  court  overruled  said 
motion.  They  then  answered  separately,  by  a  general 
denial.  MoxUy  and  Dougherty  were  duly  served  with 
process,  and,  faUing  to  appear,  were  defaulted.  The  pro- 
cess was  returned  "  not  found,"  as  to  Coffin^  and  the  suit, 
as  to  him,  was  continued. 

The  issue  made  by  the  defendants  Lindley  and  BraxtoUj 
was  tried  by  a  jury,  and  resulted  in  a  finding  for  the  plain- 
tiff'. A  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  on  the  verdict  of  the  jury. 

BraxtoUy  as  administrator  of  Throopy  alone  appeals,  the 
other  defendants  below  refusing  to  join. 

The  first  question  presented,  arises  upon  the  ruling  of 
the  court  below  in  overruling  the  demurrer  of  Braxton,  the 
appellant,  to  the  complaint. 

It  is  insisted  by  the  appellant  that,  as  administrator 
of  Throop,  one  of  the  former  executors,  he  is  not  liable  to 
be  sued  jointly  on  the  bond  with  Moxley,  Coffin  and  Dough- 
erty, the  surviving  sureties. 

It  was  undoubtedly  the  rule  at  common  law,  that  the 
legal  representative  of  a  deceased  partner  could  not  be  sued 
fkt  law  jointly  with  the  surviving  copartner*  In  such  cases 
the  survivor  alone  could  be  sued  at  law,  and  the  legal  rep- 
resentative was  only  liable  in  a  court  of  equity.  The  rea- 
son for  the  rule,  both  in  this  country  and  in  England,  orig- 
inally, was  that  the  surviving  partner  primarily  succeeded 
to  all  the  assets  and  property  of  the  partnership,  and  that 
the  creditoiB  ahoidd  therefore  be  compelled  at  law  to  look  to 
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the  surviving  partner  alone  for  payment,  leaving  the  repre- 
sentatives of  the  deceased  partner  only  liable  in  equity,  after 
the  remedy  against  the  survivor  had  been  exhausted.  This 
rule  has  been  adhered  to  by  most  of  the  American  courts. 
But,  under  the  recent  decisions  in  England^  the  representa- 
tives of  the  deceased  partner  may  be  proceeded  against  in 
equity  in  the  first  instance,  without  any  previous  resort  to 
the  surviving  partner,  or  any  evidence  of  his  insolvency. 
In  an  early  decision  in  this  State,  this  court  adhered  to  the 
rule  recognized  by  the  leading  American  cases.  Brown  v. 
JBemghty  3  Blackf.  89.  The  same  rule  seems  to  have  been 
applied  to  other  joint  obligations,  though  the  reason  for  the 
rule  is  not  applicable. 

Under  the  revisions  of  1881  and  1838,  of  this  State,  the 
personal  representative  of  a  deceased  joint  obligor  might 
be  sued  separately,  in  the  first  instance,  without  showing 
that  the  remedy  against  the  survivor  had  been  exhausted. 
And  this  provision  applied  to  partnerships.  Bansom  v. 
Fomeroyy  6  Blackf.  383.  But  we  find  no  such  express 
provision  in  our  present  code.  It  has,  however,  abolished 
the  distinction  between  actions  at  law  fcnd  suits  in  equity. 
And  it  also  provides  that  ^^any  person  may  be  made  a 
defendant  who  has,  or  claims,  an  interest  in  the  contro- 
versy adverse  to  the  plaintiff,  or  who  is  a  necessary  party 
to  a  complete  determination  or  settlement  of  the  question 
involved."    2  a  &.  H.,  §  18,  p.  46. 

It  was  manifestly  the  intention  of  the  legislature,  in  the 
adoption  of  the  code,  by  abolishing  the  old  forms  and  the 
distinction  between  actions  at  law  and  suits  in  equity,  in  re- 
quiring that  all  persons  having  an  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  relief  demanded,  shall  be 
joined  as  plaintiffs,  and  in  the  adoption  of  the  section  just 
quoted  as  to  who  may,  or  must,  be  joined  as  defendants,  to 
afford,  as  far  as  possible,  a  simple  and  direct  means  of 
bringing  all  the  parties  having  an  interest  in  the  contro- 
versy before  the  court,  and  of  settling  all  their  rights  in  a 
single  litigation,  and  thereby  to  avoid  a  multiplicity  of  suits. 
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Here,  William  Johnson  and  Throopy  two  of  the  deceased 
obligors,  were  the  executors  and  pnncipais  in  the  obliga- 
tion, whilst  MoTieyj  Coffin  and  Doughcriyy  the  surviving 
obligors,  are  only  the  sureties  of  the  former.  It  is  clear 
that  if  the  surviving  sureties  were  compelled  to  pay  the 
amount  by  a  separate  suit  against  them,  the  estates  of 
their  defaulting  principals  would  be  liable  to  them  for  the 
amount  so  paid ;  and  we  see  no  valid  reason,  and  do  not 
think  that  one  exists,  why  the  representatives  of  the 
deceased  executors  should  not  be  joined  in  the  suit 
against  their  surviving  sureties,  and  their  estates  thereby 
made  directly  hable  for  the  amount  of  their  own  defal- 
cation. It  avoids  a  multiplicity  of  suits,  and  we  think 
it  clearly  in  accordance  with  the  principle  and  spirit  of 
the  code. 

The  bond  in  suit  is  in  terms  joint  and  several,  and  the 
plaintifP*  might  have  treated  it  as  a  several  obligation,  and 
brought  a  separate  action  against  each  of  the  defendants. 
But  he  has  elected  to  treat  it  as  a  joint  obligation,  and  has 
brought  his  suit  against  all  the  surviving  obligors,  and  the 
legal  representatives  of  those  who  are  deceased;  it  must, 
therefore,  for  the  purposes  of  this  discussion  be  treated  as  a 
joint  obligation. 

We  are  aware  that  the  Court  of  Appeals  of  Neio  York^ 
in  the  case  of  Voorhis  et  oL  v.  GMI£s  Executor^  17  K.  Y.  354, 
under  a  code  containing  provisions  similar  to  our  own,  held 
that  the  personal  representatives  of  a  deceased  partner  could 
not  be  joined  as  a  party  defendant  with  the  surviving  part- 
ner, in  an  action  for  a  partnership  debt,  where  the  complaint 
did  not  show  the  plaintiff's  inabiUty  to  procure  satisfaction 
from  the  survivor.  The  decision  is  placed  principally  on 
these  grounds :  First.  That  the  surviving  partner  succeeds, 
primarily,  to  all  the  rights  and  interests  of  the  partnership, 
and  has  the  entire  control  of  the  partnership  property,  and 
the  sole  right  to  collect  the  partnership  dues.  And,  see- 
ondlt/y  because  the  constitution  and  code  of  practice  of 
that  State  preserves  the  distinction,  in*  the  mode  of  trial. 
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between  actions  at  law  and  suits  in  equily ;  the  former  being 
triable  by  jury  and  the  latter  by  the  court.  Neither  of 
these  reasons  applies  to  the  case  under  consideration.  This 
is  not  a  suit  on  a  partnership  liabilty,  where  the  assets  of 
the  partnership  could  pass  to  the  survivor.  And  under  our 
constitution  and  code  of  practice,  all  actions  are  alike  triable 
by  jury. 

It  is  also  insisted  by  the  appellant  that  he  is  improperly 
joined  hi  this  action,  because,  under  the  statute,  demands 
against  the  estate  of  a  decedent  are  required  to  be  filed,  in 
tiie  Court  of  Common  Pleas,  and  if  not  admitted  by  the 
executor  or  administrator,  are  to  be  placed  on  the  issue 
docket  for  trial,  and  therefore  it  is  urged  that  he  is  not 
Uable  to  be  sued  jointiy  with  a  surviving  obligor. 

The  provision  of  the  statute  referred  to  is  found  in  the 
act  relating  to  the  settiement  of  decedents'  estates,  2  G.  & 
H.  §  66,  p.  608,  and  not  in  the  code  of  practice,  and 
whether  it  provides  the  exclusive  mode  of  trial  upon  claims 
upon  the  decedent  alone  we  need  not  now  determine,  as 
we  think  it  does  not  apply  in  cases  like  the  present,  where 
tiie  legal  representative  of  a  deceased  joint  obligor  is  a 
proper  or  necessary  party  defendant  in  an  action  against  the 
survivor. 

But  it  is  urged  as  an  objection  to  the  complaint  that  a 
copy  of  the  will  of  Joseph  Johnsoriy  deceased,  should  have 
been  filed  with  the  complaint.  The  vtIU  is  not  tiie  founda- 
tion of  the  action,  nor  has  it  a  material  legal  relation  to  it. 
The  action  is  brought  by  the  administrator  de  bonis  noUy 
under  the  authority  of  an  express  statute,  on  the  bond  of 
the  executors,  the  former  representatives  of  the  deceased, 
and  not  by  the  legatees  under  the  will. 

Another  reason  urged  for  the  reversal  of  the  judgment 
is,  that  the  evidence  shows  thatJbATt^on,  the  co-executor,  sur- 
vived Throop^  and  that  all  the  assets  of  the  estate  came  into 
the  hands  of  Johnsoriy  and  that  he  alone,  and  not  Throopy  is 
responsible  for  them.  That  the  finding  of  the  jury,  there- 
fore, against  the  appellant,  as  the  administrator  <^  Thwpy 
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is  not  supported  by  the  evidence,  and  the  court  erred'  in 
overruling  his  motion  for  a  new  trial. 

It  has  been  repeatedly  held  by  this  court,  that  in  a  suit 
against  co-executors  or  co-administrators,  one  is  not  responsi- 
ble for  the  assets  received  by  the  other,  but  that  each  is 
alone  responsible  for  the  assets  received  by  him.  1  Blackf. 
301 ;  4  id.  115 ;  2  Ind.  88.  In  all  these  cases  the  suits  were 
against  the  executors  or  administrators  individually,  and  not 
on  their  official  bonds. 

Here  the  suit  is  on  a  bond  executed  by  both  the  execu- 
tors and  their  sureties,  jointly.  It  is  conditioned  that  they 
shall  both  faithfully  discharge  the  duties  of  their  trust. 
And  though,  as  between  themselves,  or  in  an  action  against 
them  jointiy,  but  not  on  theur  bond,  one  is  not  responsible 
for  the  defalcation  of  the  other,  yet  the  question  arises 
whether,  in  an  action  against  them  and  their  sureties  on  a 
joint  bond,  given  by  them  under  the  statute,  to  secure  a 
faithful  execution  of  thdr  trust,  they  do  not  stand  in  the 
relation  of  sureties  for  each  other?  ISo  brief  has  been 
filed  by  ^the  appellee.  We  are  not  referred  to  any  authority 
on  the  point,  and  we  have  not  been  able  to  find  an  adjudi- 
cated case  involving  the  question. 

It  is  a  joint  obligation,  and  its  condition  has  been  broken 
by  a  failure  to  pay  over  or  account  for  the  assets  of  the 
estate,  and  we  can  conceive  of  no  valid  reason  why  all  the 
obligors  are  not  liable.  The  condition  is  that  both  the 
executors  shall  faithfully  discharge  the  duties  of  their  trust; 
one  of  them  fails,  and  tbe  condition  is  thereby  broken,  and 
it  seems  to  us  that,  in  accordance  with  the  principle  that 
governs  in  parallel  cases,  all  must  be  responsible  for  the 
consequences,  in  a  suit  on  .the  bond. 

We  are,  therefore,  of  the  opinion  that  the  evidence  sus- 
tains the  finding  of  the  juiy. 

The  judgment  is  affirmed,  with  one  per  cent,  damages 
and  costs. 

J.  CoUins^  jP.  WUson  and  A.  M.  Mack^  for  appellant. 

,A.  J.  Simpson^  for  appellee. 
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RiCHABDSOK  and  Others  v.  Gilohbist  and  Others. 

APPEAL  from  the  Orange  Circuit  Court. 

Elliott,  J. — This  was  a  suit  by  the  appeUants  against  the 
appellees  to  recover  damages,  and  praying  an  injunction 
against  the  appellees  to  restrain  them  from  inclosing  or 
otherwise  obstructing  "  Congress  Square,"  in  the  town  of 
OrleanSy  in  Orange  county.  The  plaintiffs  claimed  the  right, 
by  prescription,  to  pass  and  repass  upon  and  over  the  same, 
.with  their  horses,  cattle,  wagons,  &c.,  as  an  open  public 
common. 

The  only  question  raised  in  the  case,  arises  upon  the  action 
of  the  court  on  the  trial,  in  refusing  to  permit  the  plaintiffs 
to  prove  that  the  defendants  had  inclosed  ^' Congress  Square" 
by  a  fence. 

The  plaintiffs  first  gave  in  evidence  the  recorded  plat  of 
the  town  of  Orleans^  which  was  laid  off,  platted  and  the  plat 
recorded  in  1815.  Prom  the  plat  we  extract  the  following: 
"  Congress  Square  is  composed  of  in-lots  Nos.  167, 168, 169, 
170, 195, 196, 197, 198 ;  to  remain  for  the  purpose  of  erect- 
ing any  building  for  county,  territory  or  state  purposes,  or 
deemed  necessary  by  the  citizens  of  the  town ;  the  streets 
and  alleys  to  remain  highways  forever,  excepting  where 
they  pass  within  the  limits  of  Congress  Square,  where  they 
become  a  part.  No  part  of  Congress  Square  ever  to  be 
appropriated  as  a  burying  ground."  If  the  statute  of  lim- 
itations does  not  run  against  the  public,  so  as  to  authorize  a 
right  by  prescription,  or  use,  then,  under  the  dedication  of 
**  Congress  Square,"  the  evidence  was  properly  rejected. 
But  we  cannot  decide  the  question  upon  the  record  before 
us.  The  original  record  filed  in  this  court  has  disappeared 
from  the  files  and  cannot  be  found.  The  appellants  have 
attempted  to  procure  and  file  a  substituted  record,  which  is 
the  one  now  before  us.  It  shows  that  the  defendants  filed 
an  answer  of  four  paragraphs,  £0  the  second  and  third  of 
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which  demurrers  were  sostained,  aad  isBnes  joined  on'the 
first  and  fourUi,  but  they  are  not  in  the  record,  and  the 
clerk  of  the  court  below  certifies  that  they  are  lost  and 
cannot  be  found. 

The  record  before  us  does  not  disclose  the  issues  under 
which  the  evidence  rejected  by  the  court  was  ofiTered,  and 
without  the  proper  evidence  of  the  issues  we  cannot  say  that 
the  court  erred  in  rejecting  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

J.^JLB.  CoUim^  for  appellants. 


Cox  V.  Pruttt. 

Eeyeksal  or  Judgment. — ^Practice. — ^The  reyersal  of  a  cause  by  the 
1 160  ^i  Supreme  Court  yacates  the  judgment  of  the  court  below  ex  vi  termini, 

without  any  action  of  the  lower  court.  On  the  filing  of  the  certified 
opinion  of  the  Supreme  Court  in  the  clerk's  office  of  the  court  below,  it  is 
the  duty  of  that  court  to  proceed  with  the  cause  from  the  point  reached 
by  the  reyersal. 

Chavok  or  Venue. — ^A  change  of  yenne  haying  been  ordered  from  one 
county  to  another,  the  clerk,  in  transmitting  the  papers,  failed  to  send  ft 
transcript  of  the  affidavit  and  order  of  change. 

JffeU  that  if  the  court  to  which  the  change  was  taken  had  jurisdiction  of 
the  subject  matter,  an  appearance  to  the  action  in  that  court  was  a  waiyer 
of  the  objection. 

Sbductioh — EvxnE vcB  or  Chabaczxa. — On  the  trial  of  an  action  for  seduo* 
tion,  the  defendant  offered  evidence  of  good  moral  character,  and,  the 
plaintiff  haying  declared  that  he  did  not  intend  to  offer  any  eyidenoe  to 
impeach  the  defendant's  character,  the  court  refUsed  to  allow  more  than 
three  witnesses  to  testify  on  that  subject  for  the  defendant 

Skid,  that  the  court  was  guilty  of  no  abuse  of  discretion,  even  if  evidence 
of  character  had  been  competent. 

Sham  Defevsb. — It  is  not  error  for  the  court  to  reftise  leave  to  file  an  answer 
setting  up  a  sham  defense. 

APPEAL  from  the  Hendricks  Circuit  Court 

Gbeqoey,  J. — ^This  case  is  in  this  court  the  second  time. 
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2i  Ind.  15,  and  is  a  salt  by  the  appellee  against  the  appellant 
for  the  seduction  of  a  daughter.  Answer,  general  deniaL 
The  action  was  originally  conunenced  in  the  Hendricks 
Circuit  Court.  On  the  application  of  the  defendant  the  venue 
was  changed  to  the  Marion  Circuit  Court,  where  the  cause 
was  tried.  Verdict  and  judgment  for  defendant.  The  case 
was  appealed  to  this  court,  where  the  judgment  was  re- 
versed. The  opinion  was  certified  back  to  the  Marion 
Circuit  Court,  and  filed  by  the  clerk  of  that  court  with  the 
papers  of  the  cause.  There  was  no  motion  made  in  that 
court  to  have  the  opinion  entered  on  the  records  thereof, 
but  the  court  treated  the  judgment  as  having  been  reversed, 
and  proceeded  with  the  cause.  On  the  application  of  the 
plaintiff,  the  venue  was  changed  from  the  judge  of  that 
court,  on  account  of  alleged  prejudice,  and  a  time  in  vacation 
was  fixed  for  the  trial,  and  Judge  Clatpool,  of  another  circuit, 
was  appointed  to  tiy  the  case.  On  the  day  set  for  trial  the 
parties  appeared,  and  by  agreement  the  case  was  continued 
to  a  day  fixed.  At  the  time  to  which  the  case  was  adjourned, 
the  parties  appeared,  and  upon  motion  and  by  agreement 
of  the  parties,  and  for  good  cause  shown  and  admitted,  it 
was  ordered  that  the  venue  be  changed  to  the  county  of 
Hendricks.  At  a  regular  term  of  the  Hendricks  Circuit 
Court  the  parties  appeared,  and  by  agreement  the  cause 
was  set  down  for  trial  on  the  26th  of  October^  1864,  and  the 
court  appointed  Judge  Pebeins,  then  one  of  the  judges  of 
this  court,  to  hear  the  same. 

At  the  time  set.  Judge  Pbreins  attended  and  called  the 
case  for  trial.  The  defendant  moved  the  court  to  dismiss, 
on  the  ground  that  Judge  Pbbeins  had  no  legal  authority 
to  try  the  cause.  The  motion  was  overruled.  The  defend- 
ant then  moved  the  court  to  continue  the  case  to  the  reg- 
ular term  of  the  Hendricks  Circuit  Court,  on  the  ground  that 
that  court  had  no  jurisdiction  of  the  cause,  the  same  having 
been  once  changed  to  Marion  county,  and  never  having  been 
legally  returned  to  Hendricks^  as  was  claimed  by  the  defend- 
ant.   This  motion  was  overruled.    The  defendant  again 
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moved  to  dismiss  the  case,  on  the  gromid  that  the 
record  of  the  cause  showed  that  the  same  had  been  once 
tried,  and  a  verdict  and  judgment  rendered  for  the  defend- 
ant, which  judgment  had  never  been  appealed  from,  reversed 
or  set  aside,  so  far  as  the  records  of  the  Marion  and  Hendricks 
Circuit  Courts  showed,  nor  had  any  new  trial  been  granted. 
This  motion  was  also  overruled.  The  defendant  then  moved 
for  leave  to  file  an  additional  answer,  setting  up  a  former 
trial  of  the  cause,  and  a  verdict  and  judgment  for  defend- 
ant, which  it  was  alleged  had  never  been  reversed  or  set 
aside.  This  motion  was  made  after  the  jurors  had  been 
placed  in  their  box  by  the  sheriff.  The  court  refused  to 
grant  the  leave.  When  the  jury  had  been  called  into  the 
box,  at  the  request  of  the  plaintiff,  there  being  none  of  the 
regular  panel  of  jurors  in  attendance,  the  defendant  chal- 
lenged the  array,  because  none  of  .them  were  of  the  regular 
panel,  but  were  impanneled  from  the  bystanders.  The 
court  overruled  the  challenge. 

During  the  progress  of  the  trial,  the  defendant  offered 
witnesses  to  prove  his  general  character  for  truth.  The  tes- 
timony was  objected  to,  and  ruled  out,  on  the  ground  that 
his  character  had  not  been  attacked.  The  defendant  offered 
several  witnesses  to  sustain  his  moral  character,  but  the  court 
confined  the  examination  on  this  subject  to  three  witnesses, 
the  plaintiff  having  stated  that  he  should  offer  no  evidence 
impeaching  that  character. 

On  a  suggestion  by  the  appellee  of  diminution,  a  certiorari 
was  issued,  and  a  transcript  was  returned  to  this  court  by  the 
clerk  of  the  Hendricks  Circuit  Court,  in  which  are  copied, 
at  the  proper  place,  the  affidavit  of  the  plaintiff  for  a  change 
of  venue  from  the  Judge  of  the  Marion  Circuit  Court,  and 
the  order  made  thereon,  setting  the  case  for  trial  in  vacation, 
and  appointing  Judge  Clatpool  to  try  the  same.  On  the 
mar^  of  the  transcript  there  is  a  statement  that  ^'  this  was 
filed  and  attached  to  the  transcript  from  the  Marion  Circuit 
Court,  on  the  7th  day  of  December^  1864,  by  plaintiff's  attor- 
ney."   It  no  otherwise  appear^  that  the  affidavit  for  a  change 
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of  venae,  and  the  order  made  thereon,  are  not  a  part  of  the 
certified  transcript  of  the  proceedings  of  the  MarioTiy  filed 
in  the  Hendricks,  Circuit  Court. 

There  was  a  trial  by  the  jury  impanneled,  as  stated  in 
this  opinion ;  verdict  for  the  plaintiff;  motion  for  a  new 
trial  overruled,  and  judgment.  There  is  a  motion  made  in 
this  court  to  strike  out  the  affidavit  for  a  change  of  venue 
fix)m  the  Judge  of  the  Marion  Circuit  Court,  and  the  order 
made  thereon,  on  the  ground  that  they  are  not  properly  a 
part  of  the  record.  # 

There  are  eleven  errors  assigned.  It  is  claimed  that  the 
court  below  had  no  jurisdiction  to  proceed  in  the  cause 
until  the  opinion  of  the  Supreme  Court  reversing  the  judg- 
ment was  entered  upon  the  order  book  of  the  Circuit 
Court,  and  an  order  made  setting  aside  its  proceedings,  in 
accordance  with  the  direction  of  this  court.  There  is 
nothing  in  this  objection.  The  code  provides  that  ^^the 
Supreme  Court  may  reverse  or  affirm  the  judgment  below,  in 
whole  or  in  part,  and  remand  the  cause  to  the  court  below; 
but  the  court  shall  not  reverse  the  proceedings  any  further 
than  to  include  the  first  error."  2  G.  &  H.,  §  669,  p.  276. 
The  reversal  by  this  court,  ex  vi  termini^  vacates  the  judg- 
ment of  the  court  below,  without  any  action  of  that  court. 
On  the  filing  of  the  certified  opinion  of  this  court  in  the 
clerk's  office  of  the  Circuit  Court,  it. was  the  duty  of  that 
court  to  proceed  with  the  cause  from  the  point  reached  by 
the  judgment  of  reversal.  That  court  having  done  its  duty, 
although  in  an  informal  manner,  committed  no  error  in 
taking  jurisdiction  of  the  cause. 

It  is  urged  that.the  Hendricks  Circuit  Court  erred  in  taking 
jurisdiction  of  the  cause,  no  change  of  venue  having  been 
granted  or  ordered  from  the  Marian  Circuit  Court  by  proper 
authority.  This  objection  has  its  foundation  in  the  fact  that 
at  the  time  the  Hendricks  Circuit  Court  proceeded  to  final 
judgment,  the  affidavit  of  PtuiU  for  a  change  of  venue, 
and  the  order  made  thereon,  were  not  in  the  certified  tran- 
script returned  from  the Marioh  lothe  Htind/ridcs  Circuit 
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Court  The  latter  court  had  jurisdiction^  of  the  subject 
matter,  and  the  appearauce  and  agreement  of  the  defendant 
to  set  the  cause  for  trial  in  vacation  gave  that  court  juris- 
diction of  the  person  of  the  defendant,  aind  he  cannot  com- 
plain. We  have  treated  the  case  as  though  the  affidavit 
ot  IVuiU  for  a  change  of  venue,  and  the  order  made  thereon, 
were  not  a  part  of  the  record.  The  correct  practice  required 
the  appellee  to  procure  an  order  of  the  Hendricks  Circuit 
Court  directing  the  clerk  of  the  Marion  Circuit  Court  to 
certify  a  corrected  transcript  #  the  proceedings  of  the  latter 
to  the  fonner  court  This  it  seems  was  not  done.  We  are 
not  prepared,  however,  to  say  that  the  statement  of  the 
derk  on  the  margin  of  the  transcript  is  the  proper  method 
to  bring  the  facts  to  the  attention  of  this  court  The 
clerk  in  his  return  to  the  eertiorari  should  have  returned  the 
facts,  and  ought  not  to  have  placed  the  papers  furnished 
him  by  the  plaintifi*'s  attorney  in  the  transcript  of  the  record, 
when  they  had  not  been  on  file  in  his  office. 

It  is  claimed  that  the  court  erred  in  rejecting  the  evidence 
offered  by  the  defendant,  that  he  was  a  man  of  truth.  This 
question  was  settled  in  the  previous  decision  of  this  court 
in  this  casCj  and  it  is  res  adjudicaiay  and  if  erroneous  could 
have  been  reached  only  by  a  petition  for  a  rehearing,  filed 
within  the  time  limited  by  the  rules  of  practice  of  this  court 
But,  if  an  open  question,  how  stands  the  matter.  The 
plaintiff  introduced  his  daughter  to  prove  ^e  seduction 
complained  of;  the  defendant  offered  himself  as  a  witness  to 
contradict  A^r,  and  then  asks  to  back  up  his  own  character  for 
truth  by  proving  his  general  reputation.  The  statement  of 
the  fiEtcts  is  the  best  refutation  of  the  appellant's  proposition. 
We  cannot  say  that  the  court  below  abused  the  exercise  of 
its  discretion  in  limiting  the  defendant  to  three  wit- 
nesses in  the  proof  of  nwral  character,  in  the  face  of  the 
declaration  of  the  plaintiff  that  he  did  not  intend  to  intro- 
duce any  evidence  to  impeach  that  character*  And,  indeed, 
we  do  not  see  how  the  moral diancter  of  the  d^endanthad 
anything  to  do  with  tbe  oaae.    The  oourt  below  oommittad 
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no  error  in  refusing  leave  to  the  defendant  to  file  an  addi- 
tional answer.  The  certified  opinion  of  this  court  was  on 
file  with  the  papers  of  the  cause.  The  court  had  the  evi- 
dence before  it  that  the  answer  offered  was  a  sham  defense^ 
and  the  mere  refusal  to  allow  the  pleading  to  be  filed  was, 
to  saj  the  least,  as  mild  treatment  as  the  defendant  was 
entitled  to,  under  the  well  known  rules  relating  tp  sham 
pleading. 

The  challenge  to  the  array  is  answered  by  the  act  of 
March  5, 1859.    2  G.  &  H.,  §  1,  p.  82. 

The  court  below  committed  no  error  in  overruling  the 
motion  for  a  new  trial.  The  evidence  is  not  of  such  a  char- 
acter as  to  warrant  this  court  in  setting  aside  the  judgment 
and  awarding  a  new  trial. 

For  the  reasons  stated  in  this  opinion,  the  court  below 
committed  no  error  in  refusing  to  arrest  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

S.  Blair  and  L.  M.  Campbdl^  for  appellant 

C.  C.  Nave,  for  appellee. 


Cleveland  v,  Spilmah  and  Another. 

WOLt— CommiTcnov  or.— A,  bj  his  will,  deyised  his  real  estate  as  fol- 
lows: ''My  land,  being  the  sonth  half  of  the  northeast  quarter  of  section 
86,  in  township  8  south,  of  range  12  east,  I  do  also  will  and  bequeath  to 
my  said  wife,  and  mj  heir,  if  she  should  hare  one^  equal,  if  not,  all  to 
her."  The  land  was  misdescribed  in  the  will  by  the  use  of  the  words 
*<  northeast  quarter*'  for  « northwest  quarter,"  the  former  tract  never 
haring  been  owned  or  claimed  by  the  testator. 

EeH  that  the  intention  of  the  testator  to  devise  the  southwest  quarter  of 
the  section  was  apparent 

MUdf  also,  that  while  technical  words  of  inheritance  are  not  necessary  in  a 
will  to  pass  a  fee  simple,  a  lif^  estate  only  wiU  pass  unless  it  afELrmatiTely 
iyyn  that »  gnaler  estote  wm  inteudod. 
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EeH  also,  that  the  intention  of  the  testator,  in  this  case,  to  dispose  of  his 
whole  estate  to  his  wife  and  unborn  child,  is  apparent  from  the  terms  of 
the  derise,  and  from  the  circumstances  of  the  case. 

APPEAL  from  the  Gibson  Circuit  Court. 

Frazeb,  C.  J. — This  was  a  suit  for  partition  by  the  appel- 
lant. A  demurrer  to  the  petition  having  been  sustained,  we 
are  called  upon  to  review  that  decision  of  the  court  below. 

The  petition,  as  amended,  alleges  that  on,  &c.,  one  John^ 
SpilmaUj  father  of  the  defendant  SpSLman^  w^  seized  in  fee 
of  the  south  half  of  the  northwest  quarter  of  section  86, 
township  8  south,  of  range  12  west,  in  Gibson  county ;  that 
he  did  not  own  or  claim  to  own  any  other  lands  anywhere ; 
that  he  then  made  his  last  will  and  testament,  (a  copy  of 
which  it  is  alleged  is  filed  with  the  complaint,)  by  which  he . 
devised  the  land  described  to  Eliza^  his  wife,  (then  endente^ 
and  his  heir,  if  his  wife  should  have  one ;  that  the  testator 
soon  after  died,  and  his  wife  survived  him,  and  shortly  after 
gave  birth  to  the  defendant  SpUmaUy  whereby  he  and  EUza 
became  owners  in  common  of  the  land;  that  afterward  the 
plaintiff  married  the  widow,  of  which  marriage  there  was 
issue  one  child,  the  defendant  Jesse  Cleveland ;  that  Eliza 
died  in  1861,  whereby  the  plaintiff  and  the  defendant  Jes^ 
Cleveland  became  seized  in  fee  each  of  one-sixth  of  the  land, 
and  the  defendant  SpUman  of  four-sixths.  It  is  further 
shown  that  SpUman^ s  widow  and  son  remained  in  possession 
of  the  land,  claiming  it  under  the  will,  until  her  marriage 
with  the  plaintiff,  and  thereafter  the  son  continued  in  the  pos- 
session until  1863,  with  the  consent  of  his  mother,  during 
her  life,  and  afterward  with  the  plaintiff's  consent,  all  the 
time  claiming  under  the  will.  It  is  also  averred  that  the 
land  is  described  by  the  testator  in  his  will  as  "my  land,*' 
with  an  additional  description  erroneously  naming  it  as  the 
"  south  half  of  the  north-eos^  (instead  of  north-west)  quarter 
of  the  section.''  This  mistake,  it  is  averred,  was  not  known 
to  the  defendant  John  SpUman  until  after  his  mother's  death, 
nor  to  the  plaintiff  till  after  the  commencement  of  this  suit; 
that  since  si^ch  discovery  John  has  conveyed  the  whde^Mt 
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to  other  parties  (who  are  made  defendants,)  who  had  full 
knowledge  of  the  facts^and  who  wrongfully  hold  and  claim 
it  against  the  plaintiff  and  his  son. 

80  much  of  the  will  filed  with  the  complaint  aa  is  mate- 
rial to  the  question  under  consideration  is  as  follows :  '^After 
aU  my  just  debts  are  paid,  the  remaining  balance  of  my 
personal  property,  &c.,  I  do  will  and  bequeatb  to  my  be- 
loved wife  Miza^  and  my  heir,  equal,  if  she  shouM  have  a 
living  heir,  and  if  she  should  not  have  an  heir  to  enjoy  my 
personal  property,  it  shall  all  belong  to  my  beloved  wife 
Miza.  My  land,  being  the  south  half  of  the  north-east  quar- 
ter of-  section  86,  township^  3^  south,  of  range  12  east,  I  do 
also  will  and  bequeath  to  my  wife,  JEUza  Spilman^  and  my 
heir,  if  she  should  have  one^  equal,  if  not,  all  to  her. 
October  22,  A.  D.,  1884 

his 

John  Spilman." 

mark. 

^^Acknowledged  in  presence  of  Jesse  Montgomery  and 
Alexander  BosboroughJ^ 

There  was  also  a  certificate  of  probate  appended,  showing 
that  the  will  was  admitted  to  probate  on  the  8th  of  Novem^ 
bcTj  1834. 

A  question  is  made  as  to  the  sufficiency  of  the  certificate 
of  probate,  but  we  think  it  does  not  arise  upon  the  demur- 
rer. It  does  not  appear  that  the  will  was  ever  in  the  power 
of  tfie  widow  to  control,  (R.  S.  1831,  §  16,  p..  273,) 
and  it  is,  therefore,  as  to  the  question  raised  on  demurrer, 
immaterial  whether  it  was  ever  admitted  to  probate  or  not, 
for  she  would  at  any  rate  take  under  its  provisions. 

It  is  also  argued  that  the  will  as  exhibited*  does  not  ap- 
pear to  have  been  executed  by  the  deceased;  that  the 
fair  presumption,  from  the  appearance  of  the  signature, 

his 

^  John  Spilman,"  no  mark  appearing,  isrtiiat  this  waa  writ- 
mark. 
ten  by  another  person,  so  that  the  deceased  might  make  his 
mark,  and  that  as  he  never  did  so,  he  never  executed  the  will. 
Vol.  XXV.— 7. 
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A  brief  and  conclusive  answer  to  this  soggestion  is  that  for 
aught  that  can  be  seen  on  the  face  of  tibie  paper  he  may  have 
adopted  this  signature  as  his^  and  that  the  allegation  in  the 
complaint  that  he  ^^made  this^  his  last  wiU  and  testament," 
may  therefore  be  true,  and  must,  on  demurrer,  be  assumed 
to  be  admitted.  So,  also,  the  averment  that  he  shortly 
afterward  died. 

This  brings  us  to  the  consideration  of  the  effect  of 
the  will  itself,  as  a  disposition  of  the  real  estate  in 
controversy. 

The  legitimate  end  to  be  attained  by  the  examination  and 
construction  of  the  instrument,  is  to  ascertain  the  intention 
of  the  testator.  To  say  that  he  intended  to  dispose  of  land 
to  which  he  made  no  claim,  and  had  no  title  whatever, 
would  be  absurd,  and  cannot  be  thought  of.  He  speaks  of 
the  land  as  *^  my  land,"  and  attempts  to  add  a  particular 
description,  which,  by  the  error  of  a  single  word,  designates 
a  tract  which  he  did  not  own  and  never  pretended  to  claim. 
That  this  particular  description  was  intended  to  be  of  the  tract 
in  suit  is  so  clear  that  any  further  discussion  upon  the  subject 
in  this  opinion  would  be  inexcusable. 

But  it  is  urged  that  the  widow  could  take,  by  this  will, 
only  an  estate  for  life,  inasmuch  as  there  are  no  words  of 
inheritance ;  and  it  is  argued  that  there  is  nothing,  taking  the 
whole  instrument  together,  so  indicating  an  intention  of  the 
testator  to  confer  upon  her  a  larger  estate,  as  to  warrant  the 
court,  in  the  absence  of  words  of  inheritance,  in  so  constru- 
ing it  as  to  give  her  a  fee  simple.  If  she  took  only  an  estate 
for  life,  of  course  the  plaintiff,  her  second  husband,  has  no 
share  in  the  land,  and  no  good  cause  in  court 

The  conmion  law  anciently  imposed  many  restraints  upon 
the  alienation  of  real  estate,  for  reasons  that  were  purely 
feudal ;  and  though  the  severities  of  that  system  have  lon^ 
since  been  swept  away,  by  the  gradual  progress  of  a  civili<i 
:zation  and  refinement  with  which  it  was  inconsistent,  yet 
as  this  change  was  the  work  of  ages,  and  was  wrought  by 
^low  degrees,  the  theory  on  which  it  was  founded  to  this  day 
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constitateB  the  basie  of  the  English  law  of  real  property,  and 
of  the  American  as  well,  by  virtue  of  the  adoption  of  the  com- 
mon law  here.  As  these  restraints  were,  from  time  to  time, 
removed  in  that  country,  the  leaning  of  the  courts  in  favor 
of  the  common  law,  and  of  the  theories  in  which  the  judges 
had  been  educated,  actually  preserved,  until  our  own  times, 
some  rules  which  have  long  since  ceased  to  have  the  semb- 
lance of  any  reason  for  their  support.  Thus,  it  is  too  well 
settled  to  be  now  questioned  by  the  courts,  where  a  statute 
has  not  interposed,  that  in  a  deed  there  must  be  words  of 
inheritance  to  pass  a  fee  simple  in  lands.  But  in  a  grant  of 
personal  property  this  is  not  necessaiy .  This  distinction  never 
rested  on  the  slightest  reason  in  this  country.  But  less  strict- 
ness was  required  in  the  disposition  of  real  estate  by  will,  for 
the  reason  that  when  this  mode  of  alienation  was  introduced, 
the  rigor  of  feudal  times  was  greatly  worn  out,  and  hence  more 
liberality  prevailed.  We  believe  that  it  has  never,  been  held 
that  the  word  "heirs,"  or  any  other  legal  word  of  inherit- 
ance, was  neeepq^ry  in  a  will  to  transmit  an  estate  in  fee 
simple.  Upon  the  ground  that  a  testator  may  often  be 
without  that  professional  assistance  of  which  a  party  to  a 
deed  can  always  have  time  to  avail  himself,  it  was  long  J 
ago  held  that  the  intention  of  the  testator,  as  it  could  be 
collected  from  the  whole  wiU,  more  than  from  the  exact] 
legal  import  of  the  words  employed,  should  be  regarded. 
Cowp.  362.  But  still  it  was  uniformly  held  that  unless  it 
thus  affirmatively  appeared  that  a  greater  than  an  estate  for 
life  was  intended,  only  the  latter  would  pass,  and  in  this 
shape  the  law  has  come  down  to  us,  modified  only  by  a 
manifest  tendency  of  the  courts  to  be  more  easily  satisfied 
that  an  estate  of  inheritance  was  intended  by  the  testator. 
Many  of  our  States  have  interposed  by  le^slation  to  es- 
tablish the  better  rule  that  both  in  deeds  and  devises  the 
estate  'passed  shall  be  held  to  be  a  fee  edmple,  unless  the 
instrument  contains  words  of  limitation.  This  State  did  so 
in  1848.    B.  8.  1843,  p.  485.    But  smgularly  enough,  the 
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provision  was  omitted  in  thq  revision  of  1852,  as  to  wills, 
though  continaed  as  to  deeds. 

In  the  case  before  us^  it  will  be  observed  that  the  will  ia 
wholly  firee  &ora  terms  of  art,  that  its  structure  is  awkward 
and  unprofessional,  and  that  evidently  the  draughtsman 
was  incapable  of  embodying  the  wishes  of  the  deceased  in 
legal  phraseology.  This  circumstance  may  properly  be 
considered  as  accounting  for  the  absence  of  those  apt  forms 
of  expression  which  a  competent  person  would  have  employ- 
ed, if  seeking  to  make  the  instrument  pass  an  estate  in  fee. 
Looking  at  the  entire  paper,  and  the  extrinsic  tsuct&  alleged 
in  the  complaint,  it  is  not  possible  to  doubt  that  the  testa- 
tor meant  to  dispose  of  his  whole  estate,  and  that  his  wife 
and  unborn  child  w^ere  the  beneficiaries  to  whom  he  intended 
to  secure  it,  and  to  each  of  them  one-half  of  both  person- 
alty and  realty;  and  in  the  event  that  the  child  should  not 
be  bom  alive,  then  the  wife  should  take  the  whole.  His 
feelings  toward  her  are  somewhat  evinced  by  the  terms 
of  endearment  employed  in  the  will,  and  still  more  by 
the  fact  that  she  is  named  as  executrix.  That  such  is  the 
disposition  made  of  the  personal  estate  is  clear.  That  the 
same  thing  was  intended  as  to  the  land  is,  as  we  think,  veiy 
apparent,  from  the  fact  that  in  disposing  of  it  the  will  em- 
ploys almost  the  identical  words  which  are  used  concerning 
the  personalty.  Thus,  as  to  the  latter,  ^^I  do  will  and  bequeath 
to  my  beloved  wife,  JEliza  Spilman^  and  my  heir,  equal,  if 
she  should  have  a  living  heir'' — ^and  thus,  as  to  the  land, 
"My  land  (attempting  to  describe  it)  I  do  also  will  and  be- 
queath to  my  wife,  Eliza  SpUmariy  and  my  heir,  if  she 
should  have  one,  equal,  if  not  all  to  her.''  Now  no  one  ig- 
norant, as  the  draughtsman  and  testator  surely  were,  of  the 
nice  professional  learning  to  which  we  have  already  referred, 
would  ever  doubt  that  the  same  language  thus  employed  in 
disposing  of  real  estate  and  personalty,  would  be  sufficient 
to  pass  the  same  absolute  and  unqualified  estate  in  botk. 
Contmion  sense  suggests  no  doubt  of  it  whatever,  and  in 
searching  for  affirmative  indications  of  the  actual  intention 
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of  a  testator  who  was  without  professional  aid,  this  seems 
very  conclusive  of  what  that  intention  was. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
complaint. 

C.  Baker  and  J.  PikihcTy  for  appellant. 

J.  G.  J(mes  and  Jf .  L.  Johnson^  for  appellees. 


GOODWINB  V,  WaNM. 

Esmus  Staxf— Oajtcellation. — If,  under  the  provisions  of  the  internal 
reyenne  law,  an  appeal  bond  requires  a  fifty  cent  reyenuc  stamp  to  be 
attaohed,  the  bond  is  not  Toid  for  a  fSulnre  to  canoel  the  stamp. 

APPEAL  from  the  Warren  Common  Pleas. 

Greqobt,  J. — Wands  sued  Croodwine,  before  a  justice  of 
the  peace,  for  J6  75,  and  recovered  a  judgment  therefor  by 
default.  Groodmne  appealed  to  the  Common  Pleas  Court, 
and  there  filed  an  answer;  among  other  things,  a  set  off, 
claiming  judgment  against  Wands  for  ^100. 

On  Wands^  motion,  the  court  below  dismissed  the  appeal, 
on  the  ground  that  the  appeal  bond  was  not  properly 
stamped,  as  required  by  the  revenue  law  of  the  United 
States,  The  facts  disclosed  by  the  record  show  that  the 
appeal  bond  was  executed  on  the  10th  of  November^  1864, 
and  filed  with  the  transcript  in  the  clerk's  oflice  of  the 
court  below  on  the  7th  of  December  following,  at  which 
time  there  was  on  the  bond  a  proper  revenue  stamp,  marked 
with  the  initials  of  the  justice,  dated  December  10, 1864. 
There  waa  no  other  evidence  as  to  when,  in  point  of  fact, 
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the  revenue  stamp  was  afixed.  The  cancellation  could  not 
have  been  made  at  the  date  of  it.  The  probability  is  that  the 
justice  wrote  "Decemier,"  by  mistake,  for  November. 

•It  is  urged  that  this  court  has  no  jurisdiction,  the  amownt 
in  controversy  being  less  than  $10.  There  is  nothing  in 
this.  Under  the  set  off  the  appellant  may  recover  any  sum 
within  the  amount  claimed  by  him  in  his  answer. 

It  remains  then  to  inquire,  did  the  court  below  err  in  dis- 
missing the  appeal? 

Bonds  required  in  legal  proceedings  are  not  subject  to 
stamp  duty  under  the  law  of  Congress ;  but  it  is  claimed 
that  in  States  where  an  appeal  bond  is  made  the  means  of 
transferring  the  cause  from  the  inferior  to  ,the  superior 
court,  and  no  other  writ  is  required,  the  bond  is  in  the 
nature  of  process,  and  within  the  clause  of  schedule  B,  of 
the  internal  revenue  act,  providing  that  "on  writs  or  other 
process,  on  appeals  from  justices*  courts,  or  other  courts  of 
inferior  jurisdiction,  to  a  court  of  record,  fifty  cents."  If  it 
be  admitted  that  appeal  bonds  executed  in  this  State,  under 
our  statute,  are  within  this  clause,  which  we  greatly  doubt, 
it  would  remain  to  inquire,  what  is  the  effect  of  an  omis- 
sion to  cancel  the  stamp  as  required  by  law?  Section  156 
of  the  internal  revenue  act  of  June  80, 1864,  provides  "that 
in  any  and  all  cases  where  an  adhesive  stamp  shall  be  used 
for  denoting  any  duty  imposed  by  this  act,  except  as  here- 
inafter provided,  the  person  using  or  affixing  the  same  shall 
write  thereupon  the  initials  of  his  name  and  the  date  upon 
which  the  same  shall  be  attached  or  used,  so  that  the  same 
may  not  again  be  used.  And  if  any  person  shall  fraudu- 
lently make  use  of  an  adhesive  stamp  to  denote  any  duty 
imposed  by  this  act,  without  so  effectually  canceling  or 
obliterating  such  stamp,  except  as  before  mentioned,  he,  she 
or  they  shall  forfeit  the  sum  of  $50." 

Section  158  of  the  same  act  provides  "that  any  person 
or  persons  who  shall  make,  sign,  or  issue,  or  who  shall 
cause  to  be  made,  signed  or  issued,  any  instrument,  docu- 
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meat  or  paper  of  any  kind  or  deBcription  whatever,  or  shall 
accept  or  pay,  or  cauBO  to  be  accepted  or  paid,  any  bill  of 
exchange,  draft,  order  or  promissory  note,  for  the  pay- 
ment of  money,  without  the  same  being  dnly  stamped,,  or 
having  thereupon  an  adhesive  stamp  for  denoting  the  duty 
chargeable  thereon^  with  intent  to  evade  the  provisions  of 
this  act,  shall,  for  every  such  offense,  forfeit  the  sum  of 
$200,  and  such  instrument,  document  or  paper,  bill,  draft, 
order  or  note  shall  be  deemed  invalid  and  of  no  effect." 

The  bond  in  question  had  on  it  a  stamp  denoting  the  duty 
chargeable  thereon^  and  is  not  void  within  the  letter  of  the 
last  cited  section,  and  we  are  not  inclined  to  extend  its 
operation  by  intendment. 

This  court,  in  the  case  of  Warren  v.  Paviy  22  Ind.  276, 
held  that  the  provision  of  the  internal  revenue  act  requir- 
ing writs  in  state  courts  to  be  stamped  is  not  within  the 
sphere  of  the  legislative  power  of  the  Federal  Government,  / 
and  is  inoperative.  The  reasoning  in  that  case  is  by  no 
means  satisfactory,  but  the  Supreme  Court  of  Wisconsiny  in 
the  case  of  Jon£S  et  al.  v.  The  Estate  of  Keep^  in  an  elaborate 
opinion,  have  lately  held  the  same  way,  Dowi^b,  J.,  dissent- 
ing. We  do  not  propose,  however,  to  examine  the  ruling 
in  these  cases,  as  it  is  not  necessary  to  the  determination  of 
the  case  in  judgment. 

The  question  of  the  constitutionality  of  an  act  of  Con- 
gress, affecting  the  validity  of  writs  of  the  state  courts,  so 
intimately  connected  with  the  daily  administration  of  jus- 
tice in  our  domestic  tribunals,  is  one  of  grave  importance, 
and  great  delicacy,  and  ought  not  to  be  determined  but 
upon  the  fullest  consideration. 

It  may  be  that  the  maker  of  the  bond  incurred  a  penalty 
under  section  156  of  the  revenue  act,  mpra^  but  we  do  not 
think  the  bond  void  for  that  reason.  We  think,  taking  the 
two  sections  from  which  we  have  quoted  together,  that  it 
was  not  the  intention  of  Congress  to  declare  void  an  instru- 
znent  having  on  it  a  stamp  denoting  the  duty  chargeable 
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thereon  on  account  of  the  accidental  omission  to  cancel  the 
stamp  as  required  by  section  166. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  mo- 
tion to  dismiss  the  appeal,  and  for  further  proceedings. 

J.  B.  Davis  and  W.  P.  Rhodes^  for  appellant 

<7.  McCajbCj  for  appellee. 


HarrktiL  v.  Haumonb's  Administrator. 

JusncB  or  tub  Pxacx-^ueisdictiov. — ^Under  the  act  of  March  11,  1861, 
justices  of  the  peace  haye  jurisdiction  in  actions  of  replevin  where  the 
value  of  the  property  sought  to  be  recovered,  or  the  damages  claimed, 
do  not  exceed  $200. 

DESCBirTS — ^Widow's  Portioh. — ^Under  the  statute,  the  widow  is  entitled, 
before  any  distribution,  to  $800  of  personal  property,  which  may  be  selec- 
ted by  her  at  the  appraisement,  but  before  the  property  can  vest  in  her 
there  must  be  an  appraisement,  in  the  course  of  administration,  and  a 
selection  by  her  under  the  appraisement. 

HirsBAjrD  AHD  WiTE — WiTHSss. — ^The  defendant  in  an  action  of  replevin 
offered  his  wife  as  a  witness  to  prove  that  the  property  in  controversy  was 
her  separate  property.  « 

Heidi  that  as  the  wife  was  not  a  party  to  the  suit,  and  the  proposed  evi- 
dence was  only  admissible  to  support  a  plea  of  property  in  another,  it 
was  evidence  for  the  husband,  and  the  witness  was  incompetent  under 
the  statute. 

APPEAL  from  the  Ripley  Circuit  Court. 

Gregory,  J. — ^Beplevin,  commenced  before  a  justice  of 
the  peace,  by  the  appellee  against  the  appellant. 

The  complaint  alleged  that  the  property  involved  was  of 
the  value  of  f  118,  and  f  20  damages  were  claimed  for  the 
detention  thereof.  Motion  to  dismiss  for  the  want  of  juris- 
diction overruled. 
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This  presents  the  first  question  for  our  determination.  The 
act  of  March  11, 1861,  governing  this  case,  provides  that 
^^  justices  of  the  peace  shall  have  jurisdiction  to  try  and  de- 
termine suits  founded  on  contract  or  tort,  when  the  debt 
or  damage  claimed,  or  the  value  of  the  property  sought  to 
be  recovered,  does  not  exceed  $100,  and  concurrent  jurisdic- 
tion to  the  amount  of  $200,  but  the  defendant  may  confess 
judgment  for  any  sum  not  exceeding  $800/'  This  is  by  no 
means  a  statute  free  from  ambiguity.  It  does  not  give  the 
justice  exclusive  jurisdiction  in  any  sum,  and  yet  it  confers 
concurrent  jurisdiction  in  an  amount  greater  than  that  con- 
ferred  in  the  provision  for  the  general  jurisdiction.  Leath- 
ers V.  Hogan  et  oZ.,  17  Ind.  242,  was  a  suit  commenced 
before  a  justice,  after  this  act  went  into  force,  the  damages 
claimed  being  $200.  On  appeal  to  the  Common  Pleas, 
the  cause  was  dismissed  for  want  of  jurisdiction.  It  was 
held  that  the  dismissal  was  error,  and  that  the  justice  had 
jurisdiction  of  the  cause.  We  shall  not  disturb  that  ruling. 
The  court  below  committed  no  drror  in  overruling  the  motion 
to  dismiss  the  case. 

The  plaintiff's  intestate  died  on  the  11th  of  Januaryj  1863, 
leaving  property  of  the  value  of  more  than  $800.  The 
widow  of  the  deceased  took  possession  of  the  property  in 
controversy  without  any  administration  having  been  granted 
on  her  husband's  estate,  and  held  it  until  her  death,  which 
occurred  on  the  11th  of  October ^  1864.  After  the  death  of 
the  widow,  administration  was  granted  to  the  plaintiff  of 
the  estate  of  the  husband.  The  defendant  is  the  adminis- 
trator of  the  estate  of  the  deceased  widow.  It  is  claimed  by 
the  appellant  that  the  property,  after  the  death  of  the  hus- 
band, vested  in  the  widow,  without  administration  on  the 
estate  of  the  deceased  husband.  We  do  not  think  so.  Under 
the  statute  the  widow  had  the  right,  ^^  before  any  distribution, 
to  $800  of  the  personal  property  of  her  deceased  husband, 
to  be  selected  by  her  at  its  appraised  value."  1 G.  &  H.,  §  21, 
p.  295.  It  is  further  provided  that  '^  the  widow,  at  any  time 
before  the  return  of  the  inventory,  may  select  and  take 
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articles  therein  appraised,  not  exceeding  in  value  (300,  for 
which  she  shall  receipt  to  snch  executor  or  administrator." 
2  O.  &  R,  §  43,  pp.  495,  496. 

Taking  these  statutory .  provisions  together  it  is  clear, 
that  before  the  property  can  vest  in  the  widow  there  must 
be  an  appraisement,  in  the  course  of  administration,  and  a 
selection  by  her  under  such  appraisement. 

The  court  below  committed  no  error  in  holding  that  the 
property  did  ©ot  vest  in  the  widow. 

On  the  trial,  the  defendant  offered  his  wife  as  a  witness, 
and  proposed  to  prove  by  her  that  the  property  in  contro- 
versy was  her  separate  property. 

The  court  below  refused  to  permit  the  wife  to  testify, 
and  this  is  assigned  for  error.  The  wife  was  not  joined  in 
the  action,  she  was  no  party  to  the  suit,  and  the  judgment 
when  rendered  could  in  no  wise  affect  her  rights.  If  the 
property  was  her  separate  properly,  she  could  have  main- 
tained a  suit  in  her  own  name.  The  defense  of  property 
in  another  was  a  bar  to  the  action  of  replevin,  and  the 
testimony  offered  was  for  the  husband,  and  not  for  the 
wife,  and  the  witness  was  within  the  provision  of  the  stat- 
ute that  ^^  husband  and  wife  are  incompetent  witnesses  for 
or  against  each  other."  2  G.  &  H.,  §  240,  p.  170 ;  Acts  of 
1861,  §  3,  p.  52. 

The  court  below  committed  no  error  in  rejecting  the 
testimony  of  the  witness  offered. 

The  defendant  offered  to  prove  that  he  held  the  property 
as  the  administrator  of  the  deceased  widow,  but  the  court 
ruled  out  the  evidence.  This  was  right.  If  the  property 
was  in  the  plaintiff,  it  was  immaterial  in  what  capacity  the 
defendant  held  it ;  he  was  alike  bound  to  render  the  prop* 
erty  to  the  rightful  owner,  whether  he  held  it  as  adminis- 
trator or  in  his  own  right. 

The  judgment  is  affirmed,  with  costs. 

H.  P.  Ferris,  for  appellant. 

C  N.  Shook f  for  appellee. 
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OwsN  and  Others  v.  Thb  Btatb  er  reL  Ovnm  and  Othenk 

Paktition — Bond  or  .CckiniimosBB. — ^A  suit  upon  the  bond  of  a  conuois- 
sioncr  appointed  to  sell  real  estate  in  a  proceeding  for  partition,  is 
properly  brought  in  the  name  of  the  State  on  the  relation  of  the  owners  ef 
the  land. 

fiAME — SiAinrTB  ov  LiMiTAnoirs.— A  oause  of  action  accrues  «pon  such  bonid 
upon  the  failuro  of  the  commissioner  to  pay  oyer  the  mcaej  within  a 
reasonable  time  after  ho  receiTes  it,  under  the  direction  of  the  court,  and 
a  suit  may  be  brought  at  any  time  within  twenty  years  thereafter. 

SusETT — Neglect  to  Site. — A  mere  neglect  to  sue,  in  the  absence  of  tbs 
notice  required  by  the  statute,  will  not  exonerate  the  surety. 

AnmifisTBATOB — ^Pa&tiss. — ^When  an  adiqinistrator  is  a  neoessary  party  to 
an  action,  he  may  be  sued  in  any  county  where  any  of  his  co-defendants 
reside. 

APPEAL  from  the  Hendrkks  Common  Pleas. 

Orboort,  J. — This  was  a  suit  on  a  bond  execnted  by  a 
commissioner  appointed  by  the  court  to  sell  real  estaite  in  a 
partition  case,  in  which  the  lands  could  not  be  divided 
without  damage  to  the  owners. 

The  act  concerning  the  partition  of  lands  provides  that 
^^Buch  sale  shall  be  made  by  a  commissioner  to  be  appointed 
by  the  court,  other  than  one  of  the  commissioners  to  make 
partition;  and  such  commissioner  shall  file  a  bond  payable 
to  the  State  of  Indiana^  in  such  penalty  as  the  court  may 
direct,  conditioned  for  the  faithfdl  discharge  of  the  duties 
of  his  trust.''  2  G.  &.  H.,  §  20,  p.  865,  It  is  contended 
that  there  is  no  statute  authorizing  a  suit  to  be  brought  on 
this  bond,  and  that  therefore  none  can  be  maintained  on 
the  relation  of  the  persons  in  interest.  The  code  provided 
that  '^  actions  upon  official  bonds,  and  bonds  payable  to  the 
State,  shall  be  brought  in  the  name  of  the  State  of  IndianOy 
upon  the  relation  of  the  party  interested/'  2  G.  &  H.,  §  7, 
p.  41.  This  suit  is  brought  on  the  relation  of  the  owners 
of  the  real  estate  in  the  partition  suit.  The  court  below 
committed  no  error  in  overmling  the  d^oauirer  to  the 
complaint 
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It  is  contended  that  the  action  is  barred  by  the  statute  of 
limitations.  The  commissioner  appointed  by  the  court  to 
sell  the  real  estate  was  not  ebpyhlic  officer ^  within  the  mean- 
ing of  the  second  clause  of  section  211  of  the  code,  (2  Qt.  & 
H.,  158,)  and  the  action  could  have  been  brought  at  any 
time  within  twenty  years  after  the  cause  of  action  accrued. 
2  G.  &  R,  §  211,  clause  6,  p.  159. 

The  cause  of  action  accrued  upon  the  failure  of  the  com- 
missioner to  pay  over  the  money  within  a  reasonable  time 
after  he  received  it,  under  the  direction  of  the  court.  The 
statute  provides  that  the  moneys  arising  from  such  sale, 
after  payment  of  just  costs  and  expenses,  shall  be  paid  by 
such  commissioner  to  the  persons  entitled  thereto,  according 
to  their  respective  shares,  under  the  direction  of  the  court." 
The  order  of  the  court  for  the  payment  of  the  money  by 
the  commissioner  to  the  distributees  waa  made  on  the  17th 
of  Maj/j  1863.  The  transcript  of  the  record  does  not  show 
when  the  suit  was  commenced,  but  it  was  pending  at  the 
January  term,  1864.  We  will  presume,  nothing  appearing 
to  the  contrary,  that  the  suit  was  commenced  after  the  order 
of  distribution  was  made.  It  is  urged  that  the  court  below 
erred  in  suBtaining  a  demurrer  to  the  8d  paragraph  of  the 
answer  of  the  sureties.  There  is  nothing  in  this.  That 
paragraph  averred  that  after  the  money  for  which  the 
land  had  been  sold  was  collected,  the  relators  neglected 
to  take  any  steps  to  have  it  paid  over  to  them,  but,  on  the 
contrary,  when  the  court  issued  citations  to  compel  the 
commissioner  to  pay  over  the  money,  they  appeared  in 
court  and  consented  that  he  might  retain  the  money,  and 
dismissed  all  proceedings  against  him.  It  is  provided  in 
the  code,  that  "  any  person  bound  as  surety  upon  any  con- 
tract in  writing  for  the  payment  of  money,  or  the  per- 
formance of  any  act,  when  the  right  of  action  has  accrued, 
may  require,  by  ^lotice  in  writing,  the  creditor  or  obligee 
forthwith  to  institute  an  action  upon  the  contract.  If  the 
creditor  or  obligee  shall  not  proceed  within  a  reflsonable 
time  to  bring  his  action  upon  such  contract,  and  prosecute 
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the  same  to  judgment  and  execution,  the  surety  shall  be 
discharged  from  all  liability  thereon."  2  G.  &  H.,  §§  672, 
673,  pp.  806,  307,  308. 

This  is  all  the  power  the  surety  has  over  the  action  of  the 
creditor  or  obligee.  It  is  true  that  the  creditor  or  obligee 
cannot,  on  a  valid  consideration,  tie  up  his  hands  as  against 
the  principal  without  releasing  the  surety,  but  a  mere  neg- 
lect to  act,  in  the  absence  of  the  notice  required  by  statute, 
will  not  exonerate  the  surety. 

There  was  a  demurrer  sustained  to  the  5th  paragraph  of 
the  answer  of  the  sureties,  and  this  is  assigned  for  error. 
That  paragraph  alleges  that  the  conmiissioner,  under  the 
verbal  order  of  the  court,  and  with  the  consent  of  the 
relators,  and  without  the  knowledge  or  consent  of  the  sure- 
ties, loaned  the  money.  This  did  not  suspend  the  right  of 
action  on  the  bond,  if  any  existed  at  the  timie,  and  there- 
fore the  sureties  have  no  right  to  complain.  Their  remedy 
was  open  to  them,  and  was  in  no  wise  abridged  by  the  ac- 
•       tion  of  the  relators. 

MiUsj  the  administrator  of  TFeZson,  a  deceased  surety,  was 
made  a  co-defendant.  He  took  his  letters  of  administra- 
tion in  Marion  county,  and  resided  there.  It  is  claimed 
that  M^  cannot  be  sued  in  any  county  other  than  that  in 
which  he  administered  on  the  estate  of  WiUon.  This  ob- 
jection IB  without  foundation.  He  was  a  proper,  if  not  a 
necessary .  party,  and  could  be  joined  in  this  action,  and 
compelled  to  answer  in  any  county  in  which  a  part  of  his 
co-defendants  resided.  Braxton^  Adtdr^  v.  Tht  SteUe  ex  rel. 
Alberty  ante  p.  82.  It  is  claimed  that  the  damages  are  ex- 
cessive. We  have  examined  the  evidence,  and  think  the 
finding  of  the  court  below  was  right. 

The  judgment  is  affirmed,  with  costs.  ; 

P.  S.  Kennedy  and  8.  Elmr^  for  appellants. 

C  C  Nave^  for  appellees. 
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T^  BoAXD  OF  Commissioners  of  Miami  County  v.  Bearss. 

Bounties  to  Volukteeks. — Coffman  ▼.  Kei^ktieff^  24  Ind.  509,  and  Oliver  ▼• 

Keiffhtletf^  id,  616,  affirmed. 
Same — SvBsnnrTss. — An  appropriation  for  bouadles  to  substitntes  is  cov- 

ered  and  legaliiod  bj  the  act  of  Match  8, 1866. 

APPEAL  from  the  Miami  Circnit  Court 

Prazsb,  C.  J. — Jt  was  recently  held  by  this  court,  in  Coff- 
man V.  KeighUeyj  24  Ind,  609,  that  appropriations  made  by  a 
county  to  pay  bounties  to  induce  volunteers  to  enter  the 
military  service  of  the  United  States,  to  satisfy  quotas  of 
troops  assigned  to  be  raised  within  such  county,  under  au 
impending  and  unexecuted  draft,  were  legalized  by  the 
terms  of  the  act  of  Jfarch  3,  1865 ;  that  such  legislation 
is  not  repugnant  to  the  constitution  of  the  United  SiateSj 
and  that  the  title  of  the  act  is  sufficient  to  express  the 
foregoing  subject  of  legislation,  under  the  nineteenth  section 
of  the  fourth  article  of  the  State  constitution. 

And  in  (Mver  v.  Kdghiley,  24  Ind.  615,  we  held  that  such 
appropriations  to  reimburse  private  citizens  for  voluntary 
contributions  made  previous  to  such  appropriations,  for 
the  same  objects,  and  to  pay  bounties  to  drafted  men 
already  in  the  military  service,  and  to  reimburse  citizens 
for  money  previously  expended  in  obtaining  substitutes  for 
themselves,  wore  not  within  the  terms  of  the  curative  stat- 
ute of  1865,  and  that  such  appropriations  were  therefore 
void. 

The  same  questions,  save  one,  are  involved  in  the  case 
now  before  us,  and  we  decide  them  in  the  same  way,  with- 
out further  discussion. 

There  is  here,  also,  an  additional  question,  not  heretofore 
presented,  which  must  now  receive  attention.  Miami 
county  made  the  same  appropriation  for  bounties  to  those 
volunteers  who  entered  the  service  as  substitutes  for  per- 
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sons  liable  to  the  impending  draft,  that  she  did  to  those 
volunteers  who  did  not.  Was  this  appropriation  made 
^alid  by  the  act  of  March  8, 1865  ? 

It  will  be  borne  in  mind  that  one  entering  the  service  as  a 
volunteer,  under  the  call  of  the  President  for  troops,  might, 
at  his  option,  be  received  as  a  substitute  for  another  liable 
to  military  duty,  but  not  drafted,  and  thus  not  only  be 
credited  to  the  quota  assigned  to  a  given  district,  but  also 
relieve  that  other  person  from  military  duty.  Thus  an  induce- 
ment was  presented  to  individuals  to  procure,  by  the  expendi- 
tureofmoney,8oldiersforourarmy.  Each^manthusprocur- 
edwent  tosatisfy  the  quota,  and  thus  relieve  the  district,  just 
as  if  he  were  an  ordinary  volunteer.  But  it  would  multiply 
the  chances  of  conscription  of  those  not  thus  represented 
by  substitutes,  in  any  subsequent  call  that  might  be  made. 
In  the  case  in  hand,  the  action  of  the  county  commission- 
ers was  had  pending  the  last  call  which  was  made  by  the 
President  for  troops,  and  though  it  was  not  then  certainly 
known,  nor  even  when  the  act  of  1865  was  passed,  that  no 
further  demands  would  be  made,  yet  such  was  the  general 
belief,  and  as  the  event  has  been  realized,  no  practical 
injustice  has  resulted  from  the  action  of  the  county  authori- 
ties specified.  The  expectation  that  no  further  drafts 
would  bo  made  may  account  for  the  broad  terms  of  the 
legalizing  act.  **  All  appropriations  made  *  *  for  the 
purpose  of  procuring  *  volunteers  *  for  the  army 
and  navy,  ^  *  are  hereby  ratified,  approved  and  le- 
galized."   This  language  covers  the  case  in  hand. 

The  judgment  is  aflSrmed,  with  costs. 

JV.  0.  BosSy  for  appellant. 

D.  jD.  iVaft  and  D.  P.  Baldwin^  for  appellee.  | 
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Liquor  TBAmc-^BBSTBAiKT  of  T&adjb.— Public  policy  in  this  State,  as 
evinced  by  the  legislative  enactments,  from  the  earliest  times  to  the  pres- 
ent, has  always  been  to  restrain  the  traffic  in  intoxicating  liquors,  and 
hence  a  contract  in  restraint  of  that  traffic,  if  made  upon  a  sufficient 
consideration,  will  be  enforced)  though  the  restraint  be  territorially  co« 
extensive  with  the  State. 


APPEAL  from  the  Morgan  Common  Pleas. 

Eat,  J. — ^The  appellants  brought  this  action  upon  a  bond, 
the  condition  of  which  was  that  the  appellee  would  not 
engage  thereafter,  at  any  time,  nor  in  any  manner  whatever, 
in  the  business  of  retailing  or  selling  intoxicating  liquors 
as  a  beverage,  or  otherwise,  within  the  original  plat  of  the 
town  of  MariinsviUe,  Morgan  county,  or  within  one  mile 
thereof,  by  himself  or  through  the  agency  of  any  other 
person  whomsoever.  The  consideration  of  the  bond  was 
the  payment  of  $40.  The  penalty  was  in  the  sum  of  $500. 
The  breach  of  the  bond  assigned  is,  that  the  appellee  has 
engaged  in  the  sale  of  intoxicating  liquors  as  a  beverage, 
within  the  limits  of  the  original  town  plat  of  MartinsviUe. 
A  plea  in  abatement  was  filed,  but  was  not  verified,  and  the 
court  committed  no  error  in  sustaining  a  motion  to  strike 
out  the  answer.  Bradley  v.  The  Banky  20  Ind.  528.  A  de- 
murrer was  sustained  to  the  complaint.  This  is  the  error 
assigned. 

The  policy  of  the  law  is  to  permit  parties  capable  of  con- 
tracting to  make  their  own  agreements ;  and  when  founded 
upon  a  good  or  valuable  consideration  they  will  be  en- 
forced, or  damages  given  for  their  violation.  Certain 
classes  of  contracts  form  an  exception  to  this  rule,  and  are 
declared  exceptions  to  this  policy  of  the  law.  Among  these 
classes,  are  what  are  called  contracts  in  restraint  of  trade. 
There  have  been  numerous  decisions  in  which  this  exception 
to  the  general  policy  has  been  >announced  and  vindicated. 
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Perhaps  Hub  has  not  been  done  more  satisfactorily  bj  any 
judge  than  by  SsLDSif,  Justice,  in  the  case  of  Lawrence  v. 
Kidder,  10  Barb.  8.  G.  R  641.  He  states  the  law  and 
the  reason  for  the  law  thus: 

^<  The  validitf  of  the  contract  does  no^  depend  in  the 
sUghtest  degree  upon  the  queation  whether  it  is  beneficial 
or  otherwise  to  the  party  bound.  The  interests  of  the  pub^ 
lie  were  alone  considered  in  the  adoption  of  the  rule. 
These  interests  are  divisible  into  two  branches,  and  it  will 
tend  to  elucidate  the  subject  to  make  the  distinction.  The 
welfare  of  a  State  is  advanced  by  the  increase  of  its  pro- 
ductive industry.  It  is  important,  therefore,  that  6ach  of 
its  citizens  should  be  free  to  employ  himself  in  that  depart- 
ment of  labor  in  which  his  personal  efforts  will  be  likely  to 
add  most  to  the  aggregate  productions  of  the  country. 
This  is  the  first  and  leading  reason  for  the  rule  in  question. 
But  there  is  another.  The  convenience  of  the  public  re- 
quires that  all  the  various  trades  and  employments  of 
society  should  be  pursued  each  in  its  due  proportion,  a 
result  with  which  the  eicclusion  of  any  individual  from  his 
accustomed  pursuit  has  a  tendency  to  interfere.  The  two 
reasons  for  the  invalidity  of  contracts  in  restraint  of  trade 
are  entirely  dirtinct  from  each  other.  One  relating  to  the 
wealth  and  profit,  and  the  other  to  the  convexdenoe  of  the- 
nation." 

Certain  exceptions  are  recognized  as  existing,  and  in/ 
speaking  of  one  exception  to  tiie  rule,  this  eminent  jurist 
uses  this  language:  ^^If  we  take  a  general  view  of  the  sub- 
ject, and  of  all  the  authorities  bearing  upon  it,  we  shall 
see  that  the  exceptions  we  are  considering  rest  exclusively 
upon  the  principle  that  whenever  the  reason  of  the  rule 
does  not  exist,  the  rule  itself  ceases." 

In  the  opinion  of  Pabexb,  Justice,  ia  Mitchell  v.  BeynddSf, 
IP.  Williams  181,  it  is  stated,  ^^Thatin  all  restraints  of  trade,, 
where  nothing  more  appears,  the  law  presumes  them  bad;. 
but  if  the  drcumstanees  areset  forth,  that  presumption  is  ex* 
daded,  and  the  court  is  to  judge  of  these  circumstances 
Vol.  XXV.. 
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and  determine  accordingly,  and  if,  upon  them,  it  appean 
to  be  a  just  and  honest  contract,  it  ought  to  be  maintained.'^ 

It  is  very  plain,  that  if  the  occupation  which  is  prohibit- 
ed by  the  contract  now  under  consideration  is  within  the 
protective  policy  of  the  law,  the  contract  itself  cannot 
be  sustained,  for  its  terms  do  not  come  within  the  excep- 
tions which  have  been  declared  to  the  rule.  It  is  within  the 
exceptions  so  far  as  the  restriction  extends  territorially ;  but 
the  rule  is,  that  to  sustain  such  contracts,  the  restriction  must 
be  imposed  for  the  benefit  of  some  on«  who  will  himself 
engage  in  the  same  general  employment,  so  that  the  public 
may  not  suffer  inconvenience,  nor  be  deprived  of  the  good 
resulting  from  the  continued  canying  on  of  the  pursuit. 
Lawrence  v.  Kidder^  supra. 

It  remains  then  to  determine  whether  this  pursuit  is 
within  the  protection  of  the  law.  Upon  this  question  we 
are  not  aided  by  decisions,  and  nmst  determine,  in  the 
language  of  Ssldbn,  Justice,  whether  it  is  within  the  reason 
of  the  rule.  This  can  be  determined  alone  by  the  course 
of  legLslative  action,  and  from  that  we  must  learn  the  policy 
of  the  law  in  regard  to  the  protection  of  this  traffic. 

Laws  were  passed  in  the  reign  of  Edward  the  Third, 
Menry  the  Third,  and  Henry  the  Eighth,  prohibitory  in  their 
character  of  the  sale  of  liquors.  In  the  time  of  Henry  the 
Third  an  act  was  passed  disqualifying  persons  engaged  in 
such  employments  from  holding  any  office  of  a  judicial  or 
executive  character.  Early  in  the  present  century,  in  our 
own  country,  movements  were  commenced  among  the  peo- 
ple which,  to  a  greater  or  less  extent,  have  from  time  to 
ftione  influenced  legislative  action,  and  at  present  the  traffic 
in  intoxicating  liquor  as  a  beverage  is  absolutely  prohibited 
lin  some  of  the  States  of  the  Union. 

Afl  early  as  the  year  1807,  the  General  Assembly  of  Indi-^ 
,<ma  Territory  passed  an  act  declaring  that^  ^^For  preventing 
.  disorders,  and  the  mbchiefs  that  may  happen  by  the  multi- 
ipUcity  of  public  houses  of  entertainment,  no  person  or 
ipersoDfl  shalli  in  future,  keep  any  public  inn  or  tavern,  ale 
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hoiwe  or  dram  shop,  or  public  house  of  entertainment,  in 
any  coxmty,  town  or  place  within  this  Territory,  unless 
each  person,  or  persons,  shall  first  obtain  permission,  or 
license,  firom  the  Court  of  Common  Pleas,  which  shall  con- 
tinue for  one  year  and  no  longer/^  It  was  also  provided  that 
"no  person  licensed  as  aforesaid,  shall  knowingly  suffer  any 
digorder,  as  drunkenness,  or  unlawful  games  whatever,  in 
such,  his,  her  or  their  houses,  under  the  penalty  of  $5 
for  the  first  offense,  and  for  the  second  offense  to  be  sup* 
pressed  by  the  judges  of  the  several  courts."  A  bond  was 
required  to  be  given  to  the  Governor  of  the  Territory,  that 
the  person  so  receiving  license  would  always  be  of  good 
behavior,  observe  all  laws,  ordinances,  &c. 

By  the  sixth  section  of  the  act  it  was  declared,  that  "No 
person  or  persons,  other  than  such  as  are,  or  shall  be,  quali- 
fied so  to  do  by  this  law,  shall  presume,  under  any  color  or 
pretense,  to  sell,  barter  with  or  deliver  any  wine,  rum,  bran- 
dy, or  other  spirits,  or  strong  water,  beer,  cider,  or  any  mixed 
or  strong  liquors,  to  be  used  within  his,  her  or  their  houses, 
yards  or  sheds,  or  to  be  with  his,  her  or  their  knowl- 
edge, privity  or  consent  used  or  drank  in  any  shelter, 
places  or  woods  near  or  adjacent  to  them,  by  companies  of 
servants,  slaves  or  others,  nor  to  retail  or  sell  to  any  person 
or  persons  any  rum,  brandy  or  other  spirits,  or  strong  water, 
by  less  quantity  or  measure  than  one  quart,  nor  any  wine  by 
leas  quantity  or  measure  than  one  quart,  nor  any  beer,  ale  or 
cider  by  any  quantity  less  than  two  gallons,  the  same  liquors 
being  respectively  deUvered  to  one  person  and  at  one  time, 
without  any  collusion  or  fraud  contrary  to  the  true  intent 
and  meaning  of  this  law.  Any  person  offending  herein 
shall  pay  a  fine  of  $12,  on  conviction  by  indictment,  to  the 
use  of  the  proper  county/'  Laws  of  Indiana  Territory, 
1807,  p.  87. 

An  act  was  passed  by  the  Btate  legislature  in  the  year 
1818,  prohibiting  the  sale  in  less  quantity  than  a  quart  at  a 
time,  or  at  retail,  to  be  drank  about  the  premises,  of  any 
spiritaoQS  or  strong  liquors,  without  obtidning  a  license 
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therefor.  A  license  was  to  be  granted,  on  application,  by 
the  board  of  county  commissioners,  "  provided  the  person 
so  applying  shall  produce  the  certificate  of  twelve  respecta- 
ble householders  that  such  person  is  of  good  moral  char- 
acter, and  that  it  would  be  for  the  benefit  and  convenience 
of  travelers  for  such  person  to  be  licensed  as  aforesaid; 
provided,  also,  that  such  person  shall  first  enter  into  bond, 
with  sufficient  sureties,  to  be  approved  by  the  commission- 
ers, in  the  sum  of  $500,  payable  to  the  county  treasurer, 
that  he  or  she  will  not  permit  any  gambling,  rioting  or  dis- 
orderly conduct  in  his  or  her  house.''  No  spirituous  liquor 
could  be  sold  to  minors,  apprentices  or  servants,  without  the 
consent  of  the  parent  or  master.  A  sale  upon  credit  to 
an  amount  exceeding  $5  in  value  could  not  be  collected. 
Laws  of  1818,  p.  296. 

In  the  law  passed  in  the  year  1825,  the  certificate  of  good 
moral  character  required  of  the  applicant  for  license  was  to 
be  signed  by  twenty-four  respectable  inhabitants  of  the 
town  or  village,  freeholders,  and  was  to  contain  the  addi- 
tional averment,  that  the  granting  of  the  license  ^'would  be 
conducive  to  the  public  good." 

This  same  spirit  continued  to  pervade  our  legislation,  and 
in  1853  an  act  was  passed  requiring  the  consent  of  a  ma- 
jority of  the  legal  voters  of  the  township,  before  a  license 
to  sell  intoxicating  liquor  could  be  issued.  A  bond  was 
also  required,  with  sureties,  and  upon  such  bond  suit  could 
be  instituted  by  the  wife,  child,  parent,  guardian,  employer 
or  other  person  who  should  be  injured  in  person,  property  or 
means  of  support  by  any  intoxicated  person,  when  the 
principal  in  the  bond  had  produced  such  intoxication.  AU 
contracts  entered  into  by  any  person  while  in  a  state  of  in- 
toxication were  declared  voidable. 

Laws  have  also  been  passed  prohibiting  the  sale  or  giving 
away  of  intoxicating  liquors  within  two  miles  of  any  col- 
lection of  any  inhabitants  of  this  State,  met  together  for 
worship. 

In  the  yeaar  1856  a  law  was  passed  prohibiting  the  sale  of 
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such  liquors  as  a  beverage  in  this  State.  In  the  language 
of  Pebxins,  Justice,  in  Beebe  v.  The  SUUe^  6  Ind.  520,  "  The 
legislature  enacted  the  law  in  question  upon  the  assump- 
tion that  the  manufacture  and  sale  of  beer,  &c.,  were  neces- 
sarily destructive  to  community." 

The  aets  of  1853  and  of  1855  were  held  unconstitutional 
by  this  court,  but  are  nevertheless  to  be  considered  as  indi- 
cating the  policy  of  the  lawrmaking  power  in  regard  to  the 
traffic  in  intoxicating  liquor. 

In  1859  an  act  was  passed  by  the  legislature  requiring  a  ' 
license  for  the  sale  of  intoxicating  liquor,  which  was  only  to  be 
issued  to  the  applicant  upon  his  showing  to  the  satisfaction 
of  the  board  of  commissioners  of  the  county,  that  he  was 
a  man  of  good  moral  character  and  fit  to  be  trusted  with 
said  license,  and  upon  his  giving  bond.  This  act  prohibited 
the  sale  to  minors  and  to  persons  in  a  state  of  intoxication, 
or  to  any  person  who  was  in  the  habit  of  being  intoxicated. 

It  will  be  seen,  from  this  rapid  view,  that  it  has  not  been 
the  policy,  either  in  England  or  in  this  country,  to  encour- 
age the  traffic  in  intoxicating  liquor;  but  that,  in  this 
country,  the  whole  action  of  the  legislative  power  has  been 
uniformly  to  limit,  restrict,  or  absolutely  prohibit  the  traffic. 
With  us,  from  the  time  almost  of  our  earliest  territorial 
existence  to  the  present  moment,  that  policy  has  been  pur- 
sued, and,  in  the  opinion  of  former  judges  of  this  court, 
the  utmost  verge  of  legislative  power  was  passed  in  the 
vain  attempt  to  prohibit  the  sale. 

In  the  light  of  such  a  record,  and  with  the  legislative  en- 
actment still  standing  unrepealed,  and  its  power  unques- 
tioned in  this  court,  would  it  become  us  to  declare  that  it 
was  the  settled  policy  of  this  State  to  encourage  the  traffic 
in  intoxicating  liquor,  and  to  protect  it,  that  it  might  add  to 
the  wealth  of  the  8ta.te,  or  serve  the  convenience  of  the 
public  ?  We  are  not  placed  here  by  the  people  to  dictate 
a  policy  to  the  legislature,  but  to  declare  and  give  effect  to 
the  policy  they  may  adopt,  if  that  policy  do  not  clearly  con- 
travene the  provisions  of  the  constitution. 
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The  effect  of  the  entire  legislation  upon  the  liquor  traffic 
has  been,  not  to  encourage  persons  to  embark  in  the  busi- 
ness, but  to  hedge  it  about  with  restrictions  and  qualifica- 
tions, and  overshadow  it  with  pains  and  penalties.  The 
whole  course  of  legislation  on  this  subjwrt  prevents  any 
presumption  being  indulged  that  this  traffic,  like  other  em- 
ployments, adds  to  the  wealth  of  the  nation,  or  to  the  con- 
venience of  the  public.  The  act  of  1818,  supra^  clearly 
indicates  that  the  traffic  was  regarded  as  not  contributing 
to  the  good  of  the  pubhc,  for  by  the  terms  of  that  law  the 
business  was  prohibited,  and  no  license  could  be  granted, 
unless  the  applicant  produced  "the  certificate  of  twelve  re- 
spectable householders  that  such  person  was  of  good  moral 
character,  and  that  it  would  be  for  the  benefit  and  convenience 
of  travelers  for  such  person  to  be  licensed." 

The  State,  at  that  early  period,  was  thinly  settled,  and 
when  the  interest  of  the  public  was  considered,  the  travel- 
ers and  the  local  inhabitants  stood  relatively  somewhat  differ- 
ently in  making  up  that  pubhc,  from  the  proportion  of  class  to 
class  existing  at  a  later  date,  when  the  law,  as  th(3a  amended, 
required  the  certificate  to  be  signed  by  twenty-four  respec- 
table freeholders,  inhabitants  of  the  town  or  village,  and 
to  contain  the  statement  that  the  granting  of  the  license  in 
each  instance  "would  be  conducive  to  the  public  good/'  Acts 
of  1825.  The  presumption  is  thus  declared,  in  almost  ex- 
press terms,  to  be  that  the  traffic  is  injurious  to  the  public 
interests,  and  hence  the  reason  of  the  rule  protecting  other 
employments  does  not  apply  to  this  one,  and  therefore  it  can- 
not bo  said  to  be  within  the  rule.  The  formal  declaration 
that  the  granting  of  the  permission  to  engage  in  the  employ- 
ment will,  in  each  instance,  be  conducive  to  the  public 
good,  is  no  longer  required,  but»  the  continued  restrictive 
legislation  on  the  subject  certainly  forbids  us  to  conclude 
that  there  has  been  so  radical  a  change  in  the  poUcy  of  the 
law-givers  as  to  create  a  presumption  in  favor  of  the  trade, 
and  bring  it  within  the  rule  prohibiting,  for  the  sake  of  the 
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public  good,  any  man  to  contract  not  to  engage  in  that 
employment. 

In  our  judgment,  it  is  not  in.  contravention  of  the  policy 
of  legislation  in  this  State,  for  an  inhabitant  to  bind  himself, 
upon  a  sufficient  consideration,  not  to  engage  in  the  traffic  in 
intoxicating  liquors,  and  the  territory  embraced  in  the  con- 
tract may  be  co-extensive  with  the  legislative  jurisdiction. 

The  action  of  the  court  upon  the  demurrer  to  the  com- 
plaint was  therefore  erroneous. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded,,  with  directions  to  the  court  below 
to  overrule  the  demurrer  to  the  complaint,  and  grant  leave 
to  answer. 

W.  jB.  Harrison^  ^  W.  8.  Shirley,  for  appellants* 

C.  F.  McNvU,  A.  Evma  and  0.  jB«.  Hardy  for  appeBee. 
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Tender — ^Patxsnt  into  Goubt. — ^A  sued  B  to  recover  the  poseeBsion  of 
real  estate.  Answer,  that  the  deed  under  which  A  claimed  was  executed 
by  B  as  a  mortgage  only,  and  that  there  was  due  on  the  debt  secured 
thereby  the  sum  of  S475,  which  was  brought  into  court  and  paid'  to 
the  clerk.  Subsequently  the  matters  in  controversy  were  compromised, 
and  a  written  agreement  executed  by  the  parties,  by  which  A  engaged  to 
convey  the  land  in  controversy  to  B  for  the  consideration  of  $900,  which 
B  agreed  to  pay.  The  agreement  provided  that  B  *<  should  obtain  and  pay 
down  the  amount  tendered  and  paid  into  court."  The  money  deposited 
with  the  clerk  was  lost. 

Htld^  that  this  was  not  a  case  where  money  could  properly  be  brought  into 
court,  as  the  answer  was  not  a  confession  of  any  part  of  the  plaintiff's 
demand,  and  tho  tender  could  not  have  been  accepted  by  the  plaintiff 
without  abandoning  his  whole  eauM  of  action. 


25   119, 
IM   687 
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HM,  al0o,  that  the  payment  of  the  monej  to  the  elerk  was  simply  a  depoait 
made  with  an  indiyidoal,  for  the  purpose  of  haying  a  tender  made,  which 
might  ayail  to  stop  interest  and  defeat  a  recoyery  for  eosts  in  an  action  on 
the  mortgage  bnt  could  not  operate  as  a  payment  to  A,  and  was  not  at  his 
risk. 

Heldf  also^  that  by  the  contract  B  expressly  undertook  to  procure  and  pay 
to  A,  as  part  of  the  consideration  of  the  land,  the  money  in  the  hands  of 
the  clerk,  and  his  failure  to  procure  it  did  not  relieye  him  from  his  obliga> 
tion  to  pay  the  ftdl  consideration  agreed  upon  for  the  land. 

APPEAL  from  the  Steuben  Circuit  Court 

Bat,  J. — ^The  appellee  purchased  certain  real  estate  from 
third  parties  in  the  year  1844,  and  received  a  title-bond, 
which,  by  its  tenn^,  jrequired  a  conveyance  to  be  executed 
upon  the  full  (payment  of  the  purchase  money.  Partial 
payment  was  -subsequently  made,  and  an  assignment  of  the 
title-bond  was  afterward  executed  to  the  appellant,  who 
made  full  payment  of  the  balance  of  the  purchase  money 
and  received  a<deed  for  the  land.  JSoldridge  remained  in 
possession  of  the  land.  Sowle  brought  his  action  for  pos- 
session. 

JSoldridge  answered,  averring  that  he  had  assigned  the 
title-bond  as  security  for  the  repayment  to  Sowle  of  money 
advanced  by  him  to  secure  a  conveyance  of  the  land,  and 
that  such  conveyance  was  executed  to  and  received  by  said 
Sowle  as  security  for  such  sum.  A  deposit  of  $475  in  gold 
accompanied  the  answer,  which  was  alleged  to  be  the 
amount,  with  interest,  paid  by  JSoldridge  upon  receiving  the 
conveyance.  Upon  the  trial  this  defense  was  successful. 
Within  the  year,  a  new  trial  was  granted  by  the  court,  and 
a  change  of  venue  ordered  to  St.  Joseph  county,  where  a 
verdict  was  again  had  for  the  defendant  in  the  action. 
This  finding  was  set  aside  by  the  Circuit  Court  of  that  county. 
At  the  succeeding  term  of  the  courtthe  following  contract 
was  executed  by  the  parties : 

^^  Agreement  made  this  19th  day  of  Odobefy  1858,  be- 
tween Francis  Sowle  and  Dudley  Hcldridge  as  follows,  to- 
wit :  SowU  agrees  to  convey  the  southeast  quarter  of  section 
.28,  township  37  north,  jcange  14  east,  in  Steuben  county. 
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Indiaruij  (the  land  in  controversy,)  to  Dudley  JSoldridge^  for 
the  consideration  of  $900,  making  a  good  and  sufficient 
deed  therefor ;  and  the  said  Hddridge  agrees  to  pay  therefor 
the  sum  of  J900,  as  follows,  to-wit:  said  HMridge  is  to  ob- 
tain and  pay  down  to  8owh  the  amount  tendered  and  paid 
into  court  in  the  case  of  Sowle  Bg&mstJSdldridgey  now  pend- 
ing in  the  St  Joseph  Circuit  Court,  Indiana^  and  the  balance 
in  payments,  viz :  one-third  in  one  year  from  this  date,  one- 
third  in  two  years  from  this  date,  and  the  balance  in  three 
years  from  this  date,  with  use,  and  waiving  valuation  laws 
of  Indiana^  and  execute  a  mortgage  on  the  west  half  of 
said  quarter  for  the  payment  of  the  same  and  the  perform- 
ance of  these  stipulations.  And  it  is  agreed  that  the  parties 
shall  pay  their  witnesses  respectively,  and  of  the  balance  of 
the  costs  obtained  each  shall  pay  one-half,  in  the  suit  aforesaid, 
and  Holdridge  is  to  pay  the  tax  of  1858  on  the  land.  The  per- 
formance of  the  above  stipulations  respectively  to  be  done 
on  the  third  of  November  next,  and  for  the  performance  the 
parties  bind  themselves  in  the  sum  of  $1,000. 

Witness  our  hands  and  seals  the  day  and  year  above 
written. 

Francis  Sowle,  [sbal.] 

Dudley  Holdridgb,*'  [seal.] 

The  suit  was  thereupon  dismissed. 

In  the  year  1859,  Sowle  again  commenced  an  action  for 
possession  of  the  real  estate.  The  agreement  was  relied 
upon  in  defense,  and  it  was  averred  that  the  sum  deposited 
by  the  defendant  in  the  former  action,  with  the  clerk  of  the 
Steuben  Circuit  Court,  had  been  lost,  and  the  defendant  was 
therefore  unable  to  obtain  the  same  and  deliver  it  to  the 
plaintiff,  in  accordance  with  the  agreement.  It  was  also 
insisted  that  the  loss  should  fall  upon  the  plaintiff.  No 
offer  was  made  to  pay  the  balance  of  the  sum  mentioned 
in  the  contract.  The  trial  again  resulted  in  favor  of  the 
defendant,  and  judgment  was  rendered  upon  the  ver- 
dict. That  judgment  was  subsequently  reversed  by  this 
coui*t.    Sowle  V.  Holdridge^  17  Ind.  286.    The  cause  was 


122  SUPREME  COURT  OF  DIDIAKA. 

Sowle  v«  Holdridge. 

remanded,  and  again  the  result  in  the  Circuit  Court  was 
favorable  to  the  defendant.  This  court  reversed  that 
judgment,  (20  Ind.  204,)  and  the  suit  was  then  dismissed  by 
plaintiff.  In  October^  1863,  the  present  action  was  com- 
menced for  possession  of  the  real  estate,  under  claim  of  abso- 
lute title.  The  4th  paragraph  of  the  answer  recited  the 
former  suits ;  the  deposit  of  the  gold  with  the  clerk ;  the 
agreement  subsequently  entered  into  between  the  parties ; 
the  loss  of  the  sum  deposited  with  the  clerk,  and  averred 
that  the  balance  of  Hie  money  due  by  the  terms  of  the 
agreement,  to-wit:  the  sum  of  $525,  was  then  on  deposit 
in  the  hands  of  the  clerk  of  the  court. 

The  court  overruled  a  demurrer  to  this  paragraph.  The 
third  paragraph  of  the  answer  contained  the  same  averments, 
except  as  to  the  deposit  of  the  balance  of  the  sum  oyer 
and  above  the  $475  due  upon  the  written  agreement,  and 
admitted  the  right  of  the  plaintiff  in  the  suit  to  recover  a 
judgment  for  that  sum,  to  be  collected  out  of  the  land  in 
controversy.  A  demurrer  filed  to  this  answer  was  over- 
ruled. The  second  paragraph  alleged  a  recovery  by  the 
defendant  in  a  former  action,  but  contained  no  copy  of  the 
proceedings,  and  did  not  aver  that  the  judgment  was  still 
in  force  and  unreversed.  A  demurrer  was  overruled  to 
this  paragraph  of  the  answer.  The  demurrer  should  have 
been  sustained.  The  paragraph  constituted  no  defense  to 
the  action. 

The  issues  presented  by  the  3d  and  4th  paragraphs  of  the 
answer  require  us  to  determine  upon  which  party  the  loss 
of  the  sum  deposited  with  the  clerk  of  the  court,  during 
the  pendency  of  a  former  action  between  the  same  parties, 
falls,  by  the  stipulations  of  the  written  agreement  set  out  in  the 
answer.  This  question  was  passed  upon  by  the  late  judges 
of  this  court,  and  resulted  in  the  reversal  of  the  judgment, 
and  the  subsequent  dismissal  of  the  suit.  It  is  submitted 
to  us  for  consideration  by  an  agreement  of  the  parties 
entered  of  record.  It  was  held,  in  SowU  v.  HUdridge,  20 
Ind.  204,  that  ^4t  was  a  case  in  which  the  right  to  pay 
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the  money  due,  and  thus  preserve  his  property,  and  bar  the 
suit  against  him,  was  still  continuing  in  Holdridge,  The  pay- 
ment of  the  money  into  court,  therefore,  by  Holdridge  was  a 
payment  of  the  amount  to  Sowle.  The  money  became  at 
once  his,  and  at  his  risk.  He  could  at  any  time  take  it  out 
of  court,  but  Holdridge  could  not.  His  power  over  it  ceas- 
ed. Murray  v.  Bethune^  1  Wend.  191,  is  in  point.  So,  also, 
8  Blk.  Com.  Bhars.  edition,  p.  804,  note  22;  1  Tidd 
Prac.  p.  619,  et  seq.  and  notes ;  1  Phil.  Ev.,  by  Cowen,  Hill 
&  Edwards,  p.  787,  et  seq.  and  notes;  Heed  v.  Armstrongy  18 
Ind.  446.'^ 

The  case  cited  in  1  Wend.  191,  was  an  action  in  assump- 
sit, to  recover  of  the  defendant  a  contributory  share  of  an 
advance  alleged  to  have  been  made.  The  answer  admitted 
a  part  of  the  amount  claimed,  and  tendered  that  sum.  The 
court  say,  "  it  was  a  payment  pro  tanto.  The  plaintiff  had 
a  right  to  take  it  out  of  dourt  and  the  defendant  had  not.'' 
Blackstone  says,  in  speaking  of  pleas  in  confession  of  the 
complaint,  "But  frequently  the  defendant  confesses  one  part 
of  the  complaint,  and  traverses  or  denies  the  rest,  in  order 
to  avoid  the  expense  of  carrying  that  part  to  a  formal  trial 
which  he  has  no  ground  to  litigate.  A  species  of  this  sort 
of  confession  is  the  payment  of  money  into  court,  which  is 
for  the  most  part  necessary  upon  pleading  a  tender,  and  is 
itself  a  kind  of  tender  to  the  plaintiff,  by  paying  into  the 
hands  of  the  proper  officer  of  the  court  as  much  as  the  de- 
fendant acknowledges  to  be  due.  *  *  *  *  if 
after  the  money  is  paid  in  the  plaintiff  proceeds  in  his  suit, 
it  is  at  his  own  peril,  for  if  he  does  not  prove  more  due 
than  is  paid  into  court,  he  shall  be  nonsuited  and  pay  the 
defendant  costs,  but  he  shall  still  have  the  money  so  paid 
in,  for  that  the  defendant  has  acknowledged  to  be  his  due." 

In  Phil,  on  Ev.,  Cowen  &  Hill's  notes,  vol.  5,  p.  132,  ^it  is 
said,  "A  plea  of  tender  admits  the  defendant's  liability  as 
to  the  whole  or  part  of  the  amount  claimed  by  the  plain- 
tiff." In  the  note  it  is  said,  "  The  acceptance  of  the  siim 
tendered  does  not  preclude  the  plaintiff  from  suing  for 
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more."  Lord  ELLBKBOSOuaH  uses  this  language  in  Spybey 
V.  HidCy  1  Camp.  R.  181 :  "  The  plaintiff  might  have  said, 
'  I  take  80  much,  and  I  wiU  bring  my  action  for  the  residue.' 
In  this  way  the  plaintiff  could  not  have  been  considered  as 
abandoning  any  part  of  his  rights."  In  1  Tidd's  Prac, 
619,  the  rule  is  stated,  that  ^^  in  those  cases  where  the  dis- 
pute is  not  whether  anything,  but  how  much,  is  due  to  the 
plaintiff,  the  defendant  may  have  leave  to  bring  into  court 
any  sum  of  money  he  thinks  fit"  And  again,  p.  624, "  bring- 
ing money  into  court  is  in  general  considered  as  an  acknowl- 
edgment of  the  right  of  action  to  the  amount  of  the  sum 
brought  in,  and  which  the  plaintiff  therefore,  on  producing 
an  office  copy  of  the  rule,  is  entitled  to  receive  at  all  events, 
whether  he  proceed  in  the  action  or  not,  and  even  though 
he  be  nonsuited,  or  have  a  verdict  against  him." 

The  case  cited  of  Beed  y.  Armstrong^  supra^  held  that  "  a 
tender,  followed  by  bringing  the  money  into  court,  is  re- 
garded as  a  payment  at  the  time,  and  the  person  pleading 
it  cannot  withdraw  the  money  so  deposited,  whether  the 
verdict  be  for  the  same  or  a  greater  amount  than  the  sum 
tendered,  but  the  same  must  be  paid  to  the  plaintiff."  The 
suit  was  brought  for  the  value  of  one  pen  full  of  corn. 
Answer,  a  tender. 

In  the  case  at  bar,  an  action  was  brought  by  the  person 
who  held  the  legal  title  to  the  real  estate  described  in  his 
complaint,  and  claimed  to  be  the  owner  of  the  same,  and 
demanded  possession.  The  defendant  answered  that  the 
deed  held  by  the  plaintiff  was  in  equity  a  mortgage,  to  se- 
cure the  payment  of  advances  made  by  the  plaintiff  in  dis- 
charge of  the  balance  of  the  purchase  money  due  upon  the 
land,  and  he  ofiered  to  refund  the  sums  so  advanced,  with 
^interesty  and  deposited  the  amount  in  court  and  demanded 
a  conveyance  to  himself.  Is  this  plea  to  be  treated  as  a 
conJfession  of  the  cause  of  action,  and  are  we  to  hold  that 
the  money  deposited  belonged  to  the  plaintifi^  and  that  he 
might  withdraw  Ihe  same  and  still  proceed  with  his  suit, 
and .  if  he  recovered  judgment  receive  possession  of  the 
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land  as  the  absolute  owner,  and  yet  receive  ako  the  money 
deposited  by  the  defendant,  under  a  plea  that  the  title  of  the 
plaintiff  was  simply  a  mortgage  and  the  money  deposited 
discharged  the  same  and  extinguished  that  title? 

An  acceptance  of  the  deposit  by  the  plaintiff  would  have 
been  properly  treated  as  an  admission  of  the  truth  of  the 
averment  in  the  plea  that  the  title  of  the  plaintiff  was  that 
of  a  mortgagee,  and  such  acceptance  would  have  defeated 
his  action  for  possession  as  the  owner  in  fee  of  the  land. 
Clearly  it  was  not  a  case  where  money  could  properly  be 
brought  into  court,  for  the  plea  was  good  in  itself,  and  was 
\n  no  way  aided,  as  a  defense,  by  the  deposit  of  the  money. 
If  the  plaintiff  held  no  higher  title  to  the  land  than  that  of 
a  mortgagee,  he  could  not  recover  in  the  suit  he  had 
brought.  He  must  fail,  and  the  costs  of  the  action  would 
fiill  upon  him.  The  deposit  of  the  money  with  the  clerk 
wae  simply  a  deposit  made  with  an  individual,  for  the  pur- 
pose of  having  a  tender  of  the  same  made  to  one  who  held  a 
mortgage  debt  due,  and  it  could  only  avail  to  avoid  interest 
after  the  tender  was  actually  made  and  kept  good,  and  cast 
the  plaintiff  in  the  costs  of  any  subsequent  suit  he  might 
bring  to  enforce  the  mortgage.  It  was  held  in  Mazych  v. 
McEweUy  2  Bailey  28,  "  that  upon  payment  of  money  into 
court  the  clerk  takes  it  as  the  private  agent  of  the  party  pay- 
ing, except  in  two  cases,  viz :  upon  tender  pleaded,  and  where 
the  party  "lias  obtained  leave  of  the  court  so  to  do."  That 
leave  can  only  be  granted  in  a  proper  case,  and  we  have  seen 
that  under  the  pleadings  in  this  case  no  tender  could  be  made, 
and  that  the  deposit  could  have  no  force  as  a  defense.  It  was 
ruled  in  Dent  v.  Dunn,  HzecatriXj  ^c,  8  Camp.  296,  where 
^the  maker  of  a  promissory  note  pays  money  into  the 
hands  of  an  agent  to  retire  it,  and  the  agent  tenders  the  money 
to  the  holder  of  the  note  on  condition  of  having  it  deliv- 
ered up,  the  note  being  mislaid,  and  this  condition  is  not  com- 
plied with,  and  the  agent  afterward  becomes  bankrupt 
with  the  money  in  his  hands,  that  the  maker  was  still  re- 
iqK>nsible  on  the  note."    We  hold,  as  matter  ci  law,  that 
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the  depoedt  of  the  money  under  the  state  of  the  pleadings 
waa  not  a  payment  to  tiie  plaintifl^  nor  was  such  deposit  at 
his  risk. 

But  the  contract)  in  our  opinion,  expressly  declares  the 
liability  of  the  appellee  in  this  suit  for  the  payment  of  the 
money  so  deposited  with  the  clerk.  8(nde  agrees  to  make 
a  deed ;  ^^Holdridge  agrees  to  pay  therefor  the  sum  of  $900 
as  follows,  viz :  said  HMridge  is  to  obtain  and  pay  down  to 
Sowle  the  amount  tendered  and  paid  into  court,  in  the  case 
of  Sowle  V.  Holdridgey  now  pending  in  the  St.  Joseph  Circuit 
Court,  Indiana^  and  the  balance  in  payments,  viz :  one-third 
one  year  from  this  date,"  &c.  Holdridge  undertook  to  pay  $900. 
As  part  of  that  sum  he  agreed  to  procure  from  the  clerk  tho 
$475  in  gold  deposited  by  him  in  the  action  then  pending.  . 
His  failure  to  procure  that  deposit  certainly  did  not  absolve 
him  from  the  liability  to  pay  the  entire  amount  he  agreed 
to  give  upon  receiving  the  deed.  The  second  and  third 
paragraphs  of  his  answer  to  the  action  for  possession  are 
therefore  both  defective,  as  they  attempt  to  defeat  the  suit 
by  pleading  a  contract,  without  averring  performance  or  an 
ofier  to  perform  on  his  part.  Both  paragraphs  were  there- 
fore defective,  and  the  demurrers  should  have  been  sus- 
tained. 

It  is  insisted  by  the  appellee  that  the  assignment  of  errors 
is  not  in  form,  and  does  not  call  the  attention  of  the  court  to 
the  particular  errors  the  appellant  alleges  are  manifest  in  the 
record.  We  cannot  consider  this  objection  in  the  case  be- 
fore us.  The  record  contains  the  following  statement :  ^^  It 
is  stipulated  by  the  said  Sowkj  of  record,  that  in  this  case  but 
three  questions  are  to  be  submitted  for  the  opinion  of  the  Su- 
preme Court  *  *  *  *  8d.  What  is  the  proper 
construction  of  said  contract  of  19th  of  October^  1859.  And 
said  Holdridge  agrees  that  these  questions  may  be  decided, 
though  this  record  may  be  in  some  respects  defective." 

This  agreement  directs  our  attention  to  the  ruling  of  the 
court  below,  in  ^ving  construction  to  tho  contract,  and  we 
must  regard  it  as  a  waiver  of  any  other  assignment  of  er- 
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rors,  as  no  other  errors  could  be  insisted  upon.  Under 
the  agreement  of  the  parties  we  have  therefore  regarded  it 
as  sufficient.  The  appellee  expressly  ^^  agrees  that  these 
questions  may  be  decided,"  and  whatever  reason  he  gives 
for  his  agreement  cannot  change  its  express  terms,  nor  can 
we  make  that  agreement  conditional  by  adding  the  words, 
"if  these  errors  be  properly  assigned  in  the  record."  The 
decidon  of  the  first  two  questions  has  been  waived  in  the 
atgranent,  and  we  have  therefore  not  considered  them. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded,  with  directions  to  the  court  below 
to  sustam  the  demurrer  to  the  2d,  3d  and  4th  paragraphs  of 
the  appellee's  answer. 

D.  £.  PalmeTy  for  appellant. 

A.  MBmn^  for  appellee. 


Bevans  v.  Thagerah. 

APPEAL  from  the  Cass  Circuit  Court. 

Elliott,  J. — ^This  is  a  suit  commenced  before  a  justice 
of  the  peace,  in  which  Thackrahy  the  plaintiff  below,  recov- 
ered a  judgment  against  the  appellant  on  an  account  for 
lumber.  Bevans  appealed  to  the  Circuit  Court,  where  judg- 
ment was  again  rendered  against  him. 

One  of  the  defenses  filed  by  Bevans  before  the  justice 
was  a  set-oft^  of  a  note  executed  by  Thackrah  and  one 
Boyer  to  George  W*  Bennett^  and  assigned  by  the  latter  to 
Bevans. 

The  only  question  presented  by  the  appellant  is  based  on 
an  alleged  error  of  the  Circuit  Court  in  a  coi^clusion  of  law. 
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upon  a  special  finding  of  the  facts  in  reference  to  the 
set-off. 

But  the  record  shows  that  before  going  into  the  trial  of 
the  cause  in  the  Circuit  Court,  Bevans  withdrew  his  set-ofil 
The  question  presented,  therefore,  is  wholly  immaterial,  and 
need  not  be  considered  or  passed  upon. 

The  judgment  is  affirmed,  with  five  per  cent  damages 
and  costs. 

L.  Chamberlain^  for  appellant. 

JD.  D.  Pratt  and  JD.  P.  Baldwin^  for  appellee. 


Matlock  v.  Todd. 


Equitt  Gabes— Godb.— Wldle  the  code  has  abolished  the  diatiiiotioii  between 
aetionB  at  law  and  enite  in  equity,  and  the  forme  of  pleading,  it  has  not 
changed  the  rules  of  law  as  to  the  rights  of  parties. 

Statute  of  Lixitatiohs. — ^It  is  well  settled,  at  least  in  equity,  that  in  cases 
of  fraud  the  statute  of  limitations  does  not  begin  to  run  until  the  fmud 
has  been  disooTered. 

Samb — Rbsgissioh. — ^In  an  action  bj  the  Tendee  to  rescind  a  conyeyance  of 
land,  on  the  ground  of  fhtudulent  representations  as  to  the  location  of 
the  land,  it  was  aTerred  that  the  fraud  was  not  discoTored  <*until  long 
after  the  purchase."  The  suit  was  commenced  six  years  and  twenty-three 
days  after  the  date  of  ihA  deed. 

HeU  that  the  ayerment,  though  indefinite  as  to  the  time  of  the  discoyerj 
of  the  fhrad,  was  suffieient  to  show  that  the  actual  location  of  the  land 
was  not  disooTered  more  than  six  yeftrs  prior  to  the  conune&«ement  of 
the  suit. 

8axx. — ^An  application  for  the  rescission  of  a  contract  must  be  made  within 
a  reasonable  time.  It  is  not  a  question  of  the  statute  of  limitations, 
but  of  diligenoe  on  the  pari  of  the  party  who  seeks  the  aid  of  the  court 
to  onlbrce  the  resoissioiL 
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QiVMti.M. — ^Whether,  in  aa  Mtion  ni  low  for  fniad,  the  sUtate  of  limitations 
begins  to  nm  until  the  diseoTeiy  of  the  fraud. 

Sajcs — ^Pbactice. — In  suits  at  law,  to  make  the  statute  of  limitations 
aTailable  it  must  be  pleaded.  The  question  cannot  be  raised  by  de- 
murrer. 

APPEAL  from  the  Hendricks  Circuit  Court 
EliLioTT,  J. — Bait  by  the  appellant  agsunst  Todd,  the  ap* 
pellee,  to  rescind  a  contract^  or  to  recover  damages  for  an 
alleged  fraud  of  the  defendant  in  the  sale  of  a  tract  of  land 
in  louoay  represented  by  the  defendant  to  be  situated  con- 
tiguous to  the  town  of  Indianola. 

The  complaint  contains  two  paragraphs,  each  averring 
substantiallj  the  same  fsK^ts,  except  that  the  first  avers  the 
tender  of  a  deed  reconveying  the  land  to  the  defendant 
before  suit  brought,  and  prays  for  a  rescission  of  the 
contract,  while  the  second  demands  a  judgment  for  the 
damages  sustained  by  reason  of  the  alleged  fraud.  Separ- 
ate demurrers  were  filed  and  sustained  to  each  of  the  para- 
graphs, and  there  was  final  judgment  for  the  defendant. 

The  only  question  presented  is,  did  either  of  the  para* 
graphs  state  sufficient  facts  to  entitle  the  plaintiff  to  the 
relief  demanded? 
The  material  fSEMsts  stated  in  the  complaint  are  as  follows : 
On  the  24th  day  of  Januaryy  1859,  the  plaintiff  pur- 
chased of  the  defendant  a  tract  of  land  in  Warren  county, 
and  State  of  Jotoa,  (which  is  described,)  for  the  sum  of 
$2,000,  which  was  then  fully  paid,  and  the  defendimt  at 
the  same  time  executed  to  the  plaintiff  a  deed  of  convey- 
ance for  the  land.  At  the  time  of  the  purchase,  the 
plaintiff  had  no  personal  knowledge  of  the  geographical 
location  of  the  laud,  but  relied  solely  on  the  stat^[izent 
of  the  defendant  with  reference  to  said  location.  The 
defendant  fiedselyand  fraudulently  stated  to  the  plaintiff 
that  the  land  was  situated  on  the  north  side,  and  immedi- 
ately adjoining  the  town  of  Indiavjola^  in  said  county  of 
Warren.  It  is  then  averred  that  said  land  ia  not  so  situa- 
ted, but  is  north-west  of  said  town,  and  not  adjoining  the 
Vol.  XXV.— 9. 
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same  as  represented  by  the  defendant^  and  is  only  of  the 
value  of  $600;  whereas  if  it  had  been  situated  as  represent- 
ed by  the  defendant,  it  would  have  been  fully  worth  said 
sura  of  $2,000.  That  the  plaintiff  "did  not  discover  the 
exact  location  of  the  land  until  long  after  said  purchase. 
Xor  did  he  discover  that  by  reason  of  the  location  being 
different  from  that  represented  by  the  defendant,  said  land 
was  of  so  much  less  value  until  within  a  short  period  prior  to 
the  bringing  of  this  suit."  The  first  paragraph  then  avers 
that,  '^  thereupon  he  immediately  notified  the  defendant,  and 
demanded  a  rescission  of  said  contract,  and  tendered  to  him 
a  deed  reconveying  said  land,  and  demanded  a  return  of 
his  purchase  money,  with  interest,  which  the  defendant 
wrongfully  refused  to  do  or  pay."  The  deed  was  brought 
into  com*t  for  the  defendant. 

It  is  insisted  by  the  appellee  that  the  action  is  barred  by 
the  statute  of  limitations,  and  that  the  demurrers  were 
therefore  correctly  sustained. 

The  sale  was  made  and  concluded  on  the  24th  of  Janu- 
ary,  1859,  and  this  suit  was  commenced  on  the  17th  of  -FWru- 
ari/y  1865,  more  than  six  years  after  the  date  of  the  sale. 

We  will  first  examine  the  question  as  to  the  right  of  the 
plaintiff  to  a  rescission  of  the  contract,  under  the  first  para- 
graph of  the  complaint. 

This  paragraph  is  addressed  to  the  chancery  powers  of 
the  court,  and  though  the  code  has  abolished  the  distinction 
'between  actions  at  law  and  suits  in  equity,  and  the  forms 
of  pleading,  it  has  not  changed  the  rules  of  law  as  to  the 
rights  of  parties.  Woodford  v.  Leavenworth^  AdmWy  14  Ind. 
311 ;  Emmons  v.  JKi^er,  23  Ind.  48S.  And  it  is  well  settied, 
at  least  in  equity,  that  in  cases  of  £raud  the  statute  of  limi- 
tations does  not  commence  to  run  until  the  fraud  is  dis- 
covered. Raymond  et  al.  v.  Simonson,  Adnir^  4  Blackf. 
77;  QaJdwxf  v.  JVhcefl,  9  Ind.  672;  2  Parsons  on  Con.  879; 
Sears  v.  iSAo/cr,  2  Seld.  268;  liayftve  v.  Oriswold,  8  Sandf. 
468.  Here  the  alleged  fraud  consists  in  a  false  rcpresenta* 
tion  as  to  the  location  of  the  land,  and  it  is  averred  in  the 
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complaint  that  tiiie  plaintifl*  did  not  discover  the  exact  lo- 
cation of  the  land  until  long  after  the  purchase.  This  aver- 
ment is  indefinite  as  to  the  time  of  the  discovery,  but  in 
view  of  the  fact  that  the  suit  was  commenced  within  six 
years  and  twenty-three  days  after  the  alleged  representa- 
tions were  made,  a  period  of  only  twenty-three  days  after 
the  limitation  would  have  expired,  if  the  statute  had  com- 
menced running  at  the  date  of  the  sale  of  the  land,  we  think 
the  allegation  sufficient  to  show  that  the  actual  location  of 
the  land  was  not  discovered  or  asceVtained  by  the  plaintiff 
more  than  rix  years  prior  to  the  commencement  of  the  suit. 
But  there  is  another  principle  and  well  settled  rule  of  prac- 
tice apjjlicable  to  such  cases,  that  should  not  be  overlooked. 
Applications  for  the  rescission  of  contracts  are  addressed  to 
the  sound  discretion  of  a  court  of  chancery,  but  this  dis- 
cretion must  be  exercised  in  conformity  with  established 
principles.  "A  contract  will  not,  in  general,  be  rescinded 
unless  the  contracting  parties  can  be  restored  to  the  same 
situation  occupied  by  them  respectively  when  the  con- 
tract was  entered  into,  nor  unless  the  application  for  a 
rescission  be  made  within  a  reasonable  time."  Cain  v. 
GtUhrie,  8  Blackf.  409;  Johnson  v.  McLane,  7  Blackf. 
501 ;  Ga&ing  v.  Newell  et  al.y  9  Ind.  572 ;  Barton  et  al  v. 
SimmonSj  14  Ind.  49.  It  is  not  a  question  of  the  statute  of 
limitations,  but  one  of  diligence  on  the  part  of  the  party 
who  seeks  the  aid  of  the  court  to  enforce  the  rescission  of 
a  contract  on  the  ground  of  fraud.  .  In  such  a  case  the  court 
looks  at  the  circumstances  surrounding  it  to  ascertain  if  the 
party  has  been  reasonably  diligent  in  ascertaining  the  facts, 
and  has  been  prompt  in  se*eking  his  remedy  in  a  reasonable 
time  after  the  facts  which  constitute  the  fraud  are  discov- 
ed,  and  grants  the  relief  to  the  vigilant  and  denies  it  to  the 
negligent.  In  the  case  of  Barton  et  al.  v.  Simmons^  swpra^ 
the  court  said :  "  We  are  clear  that  the  circumstances  are 
sacli  that  the  plaintiff  ought  to  have  informed  himself  in 
leas  than  nineteen  months  after  the  contract,  and  taken  im- 
mediate steps,  based  upon  such  information,  to  get  rid  of 
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the  contract.  If  he  saw  proper  to  negligently  fail  to  in- 
vestigate matters  thus  affecting  his  rights  and  interest,  the 
law  does  not  protect  him  in  such  negligence,  but  is  for  the 
diligent."  In  the  case  at  bar,  the  alleged  fraud  consists  in 
falsely  representing  that  the  land  purchased  of  the  de- 
fendant adjoined  the  town  of  Indianola  on  the  north,  when 
in  &ct  it  did  not  adjoin  the  town  and  was  situated  north- 
west thereof.  It  was  at  all  times  readily  within  the  power 
of  the  plaintiff  to  ascertain  the  truth  or  falsity  of  the 
representation.  It  do€s  not  involve  any  question  of 
concealment.  The  complaint  contains  no  averment  of 
any  means  used  by  the  defendant  to  throw  the  plaintiff  off 
his  guard,  or  to  prevent  him  from  investigating  an^  ascer- 
taining the  facts.  It  was  not  a  matter  peculiarly  within. 
the  knowledge  of  the  vendor  and  unknown  to  others,  in 
which  silence  would  secrete  the  truth.  It  was,  on  the  con- 
trary, a  matter  open  to  all,  and  easy  of  ascertainment  by 
any  one  having  sufficient  interest  in  it  to  induce  the  inqui- 
ry. And,  under  the  circumstances,  we  think  there  is  no 
excuse  or  apology  for  the  plaintiff  in  delaying  to  ascertain 
the  facts  and  to  seek  his  remedy,  for  a  period  of  more 
than  six  years.  The  paragraph  does  not  show  that  the 
plaintiff'  is  entitled  to  the  relief  prayed,  and  the  demurrer 
to  it  was  therefore  correctly  sustained. 

The  second  paragraph  only  claims  damages  for  the  fraud, 
and  is  clearly  sufficient  to  entitle  the  plaintiff'  to  recover, 
unless  the  right  of  aetjon  is  barred  by  the  statute  of 
limitations. 

The  fourth  clause  of  sec.  210  of  the  statute,  2  G.  &  H.  158, 
provides  that  actions  for  relief  against  fraud  shall  be  com- 
menced within  six  years  after  the  cause  of  action  has  ac- 
crued, and  not  afterward.  But  it  is  insisted  by  the  plain- 
tiff that  the  statute  does  not  begin  to  run,  in  cases  of  fraud, 
until  the  fraud  is  discovered.  We  have  seen  that  such  is 
the  rule  in  equity.  Eaymond  v.  Simonsonj  supra.  In  that 
case  the  rule  is  stated  in  these  broad  terms:  ^^The  statute, 
kt  good  conscience,  cannot  run   until  the  party  has  a 
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right  to  commence  his  suit,  and  that  right  cannot  accrue 
in  a  case  of  fraud  until  the  injured  party  ia  informed  of 
the  injury  done  or  fraud  committed."  The  argument  ap- 
plies with  equal  force  to  such  cases  in  suits  at  law.  In 
Parsons  on  Contracts,  vol.  2,  p.  897,  it  is  said :  "  There  is 
some  uncertainty  whether  it  is  a  good  defense  at  law  against 
the  operation  of  the  statute,  when  an  action  is  grounded 
upon  a  fraud  committed  more  than  six  years  before,  that 
it  was  not  discovered  until  within  six  years.  There  is  no 
exception  against  fraud  in  the  English  statute,  nor  is  such 
an  exception  generally  made  in  this  country.  And  although 
in  equity  this  would  remove  the  bar  of  the  statute,  almost 
as  a  matter  of  course,  there  is  some  difficulty  in  giving  efSsct 
to  it  at  law.  Nevertheless,  the  prevailing  rule  in  this 
country  prevents  the  six  years  from  beginning  to  run,  even 
at  law,  until  the  fraud  is  discovered  by  the  plaintiff;  but 
our  notes  will  show  that  there  is  much  diversity  in  the  de- 
cisions on  this  subject." 

But  we  do  not  decide  the  question,  for  the  reason  that  it 
is  not  properly  before  us.  It  is  raised  on  a  demurrer  to  the 
complaint,  and  it  has  been  held  by  this  court,  that  in  suits 
at  law,  to  make  the  statute  availing,  it  should  be  pleaded. 
Bourman  v.  MaUory^  14  Ind.  424. 

The  court  therefore  erred  in  sustaining  the  demurrer  to 
the  second  paragraph  of  the  complaint. 

The  judgment  is  reversed,  with  .costs,  and  the  cause  re- 
manded, with  instructions  to  the  Circuit  Court  to  overrule 
the  demurrer  to  the  second  paragraph  of  the  complaint, 
and  for  further  pi'oceedings. 

J.  T,  Dye,  A.  (7.  Harris^  and  i.  M.  Campbellj  for  appellant 

C  C  Nave,  for  appellee. 
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Ellis  and  Another  v.  Ejenyon. 
85  m\ 
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I  26   184         PLEADina. — ^A  bad  replication  is  good  enough  for  a  bad  answer. 

[140  ^  Husband  and  Wipk — Mortoaos. — A  mortgage  exeouted  by  husband  aul 
wife,  of  the  wife's  separate  real  estate,  to  secure  a  debt  of  the  husband,  is 
Talid.  Pago  1^6. 
Sales  fob  Taxes^ — A  statute  which  goes  to  divtst  the  title  of  the  citiaen  to 
real  estate,  although  it  may  be  ior  tho  public  good,  must  be  strictly  con- 
strued. Page  189. 
Same. — A  party  setting  up  title  undjer  a  sale  for  taxes  must  show  that  cyery 
provision  of  the  statute  under  which  the  sale  was  made  has  been  compiled 
with;  and  as,  under  our  statute,  the  personalty  is  made  the  primary  fund 
for  the  payment  of  taxes,  it  is  necessary  for  a  party  clainung  title  to  real 
estate  under  a  tax  sale  to  show  some  legal  excuse  for  the.  failure  to-  collect 
the  taxes  out  of  tlie  personal  estate.    Page  189. 


APPEAL  from  the  Elkhart  Circnit  CourL 

Elliott,  J. — Suit  by  Kenyon,  the  appellee,,  against  Joel 
Ellis  and  EmeUne  EUiSj  his  wife,  to  foreclose  a  mortgage 
executed  by  them  on  real  estate,  to  secure  certain  notes 
given  by  said  Joel  EUis  to  Kenyon. 

The  defendants  filed  a  joint  answer  of  two  paragraphs, 
to  which  they  subsequently  added  a  thirds  on  behalf  of 
EmeUne,  A  demurrer  was  sustained  to  the  third  paragraph 
of  the  answer,  and  overruled  to  the  second.  The  first  was  a 
general  denial,  and  to  the  second  the  plaintifi*  rephed  in 
four  paragraphs. 

The  first  paragraph  of  the  reply  was  a  general  denial 
Demurrers  were  filed  to  the  2d,  3d  and  4th,  which  were 
overruled  to  the  second  and  fourth,  and  sustained  to  the 
third.  The  issues  were  tried  by  the  court  and  found  for 
the  plaintiff.  Motion  for  a  new  trial,  by  the  defendants, 
overruled,  aqd  judgment  agaiil^t  Joel  Ellis  for  the  amount 
due  on  the  notes,  and  a  decree  against  both  defendants  of 
a  foreclosure,  and  for  the  sale  of  the  mortgaged  premises 
for  the  payment  of  the  judgment. 
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The  appellants  insbt  that  the  court  below  erred  in  over- 
ruling  their  demurrers  to  the  second  and  fourth  paragraphs 
of  the  reply  to  the  second  paragraph  of  the  answer.  This 
is  the  first  question  presented  for  our  consideration/ 

The  second  paragraph  of  the  answer  alleges,  ^'that  at  the 
time  of  the  execution  of  the  mortgage,  and  ever  since  that 
time,  the  said  Jod  and  JEmdine  were,  have  been,  and  are 
husband  and  wife,  living  together  as  such^  and  that  said 
mortgaged  premises,  before  and  at  the  time  said  mortgage 
was  executed,  were,  ever  since  have  been,  and  still  are  the 
•separate  and  individual  property  of  the  defendant  Emdine 
NUs^  and  that  the  said  notes  were^executed  by  Jod  Ellis  upon 
a  supposed  past  or  executed  consideration,  previously  moving 
between  the  plaintiff  and  Jod  EUiSy  to  which  Emdine  EHis 
was  a  stranger,  and  upon  no  other  consideration  whatever; 
that  the  defendant  Emdine  was  not  then,  nor  is  she 
now,  nor  hath  she  ever  been  indebted  to  the  said  plaintiff 
in  any  sum  whatever;  but  that 'she  executed  said  mortgage 
on  her  said  lands  solely  as  the  surety  of,  and  for  her  said  hus- 
band, Jod  EUiSj  and  not  otherwise,  and  that  said  Jod  has 
no  vested  interest  in  said  lands  whatever.  Wherefore  they 
say  that  said  mortgage  is  void  as  to  the  said  Emdine  and 
Jodj  and  ought  not  to  be  foreclosed." 

The  second  paragraph  of  the  reply  states  the  considera- 
tion for  which  it  alleges  the  notes  were  given  by  Joelj  and 
the  mortgage  executed,  as  well  as  the  consideration  for 
which  the  mortgaged  premises  were  conveyed  to  said  Erne- 
Unej  before  the  execution  of  the  mortgage.  The  fourth 
paragraph  of  the  reply  alleges  that  the  notes  and  mortgage 
were  executed  in  consideration  of  the  conveyance  to  said 
Emdine  by  Oreevs  and  Stinson  of  said  mortgaged  premises, 
and  for  no  other  consideration  whatever. 

It  is^  not  necessary  that  we  should  examine  the  replica- 
tion, as  we  do  not  think  the  second  paragraph  of  the  ans- 
wer, to  which  it  was  filed,  constitutes  any  defense  to  the 
action,  and  it  is  a  well  settled  rule  of  pleading  that  a  ^^bad 
replication  is  good  enough  for  a  bad  answer.''     The  Bank 
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of  The  State  v.  Lockwoody  16  Ind.  806.  The  only  question 
raised  by  the  Becond  paragraph  of  the  answer  is,  can  the 
wife  incumber  her  separate  real  estate,  by  mortgage  in 
which  her  husband  joins,  for  the  separate  debt  of  the  hus- 
band? In  IMbk  et  al  v.  Wright  et  al.^  23  Ind.  822,  this 
question  was  ruled  in  the  affirmative.  It  was  there  held, 
that  the  power  of  the  wife  to  incumber  or  convey  her  real 
estate  i&only  limited  by  requiring  her  husband  to  join  in 
the  deM ;  and  she  may  mortgage  her  lands  to  secure  the 
debt  of  her  husband,  by  complying  with  the  statute  in  that 
respect 

The  issues,  therefore,  made  upon  the  second  paragraph 
of  the  answer  were  immaterial,  and  as  a  proper  result  was 
reached  in  the  finding  of  the  court,  the  case  cf^nnot  be  re- 
versed for  any  alleged  error  growing  out  of  those  issues,  or 
the  trial  thereof. 

This  disposes  of  the  5th,  7th,  8th,  9th,  10th,  11th,  12th, 
13th,  14th,  15th,  16th,  17tb,  18th,  19th,  21st,  22d  and  23d 
assignments  of  error. 

The  next  question  presented  is,  did  the  court  err  in  sua- 
taining  the  demurrer  to  the  third  paragraph  of  the  answer? 
That  paragraph  sets  up  a  tax  title  to  the  mortgaged  premises, 
acquired  by  JEmdine  JEUiSj  one  of  the  defendants,  after  the 
execution  of  the  mortgage  to  KenyoUy  as  a  bar  to  his  right 
to  foreclose  the  mortgage.  And  it  is  insisted  by  the  plain- 
tiff, that  as  Emdinej  under  the  statute,  is  not  bound  by  the 
covenants  in  the  mortgage,  it  only  operates  as  a  conditional 
release  of  her  title  existing  at  the  time  she  executed  the 
mortgage,  and  that  a  paramount  title  acquired  by  her 
after  the  execution  of  the  mortgage  does  not  inure,  even  in 
equity,  to  the  benefit  of  the  mortgagee,  and  therefore  that 
she  is  not  estopped  £rom  setting  up  such  paramount  title  in 
bar  of  the  mortgage.  The  answer,  if  otherwise  good,  can 
only  be  supported  upon  the  hypothecs  that  the  tax  title 
set  up  in  the  answer  is  a  valid  one.  It  is  proper,  therefore, 
that  we  first  examinfi  whether  the  Averments  in  the  answer 
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are  sufficient  to  show  a  valid  sale  and  conveyance  of  the 
land  for  taxes,  under  the  statute. 

The  answer,  inter  aUaj  avers  that  ^^  said  land  was  legally 
liable  to  taxation  as  the  property  of  Jacob  MliSy  the  then 
owner  thereof,  and  had  been  listed  by  him  for  taxation,  and 
the  list  duly  ^ven  by  him  to  the  proper  officer,"  &c. 
It  also  avers  "that  a  tax  for  state,  county,  township, 
school,  road  and  other  purposes  was  duly  and  regularly 
levied  upon  said  real  estate,  with  other  lands,  for  the  years 
1858  and  1859,"  &c.  Without  repeating  the  averments  of  the 
answer,  we  assume  that  they  sufficiently  show  a  legal  ap- 
praisement of  the  land  for  taxation,  and  a  proper  assessment 
of  taxes  for  the  years  1858  and  1859;  that  proper  duplicates, 
including  the  land,  were  made  out  by  the  county  auditor 
and  deUvered  at  the  proper  time  to  the  county  treasurer,  in 
the  years  1858  and  1859;  that  the  taxes  on  said  land  for 
said  years  were  not  paid,  and  that  the  tax  for  1858  was 
duly  returned  delinquent  by  the  treasurer  in  Jiis  annual 
settlement  with  the  county  auditor,  on  the  third  Monday 
of  Marchj  1859,  and  the  delinquent  list  containing  said 
land,  properly  sworn  to  by  the  treasurer,  was  duly  recorded 
by  the  county  auditor,  &c,  • 

The  statute  requires  the  treasurer,  on  the  third  Mond-ay 
of  March  annually,  to  make  settlement  with  the  county  au- 
ditor for  the  amount  of  taxes  for  which  said  treasurer  is  to 
stand  charged  as  follows : 

*^First.  The  auditor  shall  take  from  the  dupUcate  in  the 
bands  of  the  treasurer  for  collection,  a  list  of  all  such  taxes 
as  said  treasurer  shall  have  been  unable  to  collect,  therein 
describing  the  property  on  which  such  delinquent  taxes  are 
charged,  as  the  same  property  is  described  on  such  dupli- 
cate, and  shall  note  therein,  in  a  marginal  column,  the 
reasons  assigned  by  such  treasurer  why  such  taxes  could 
not  be  collected. 

^Second.  Such  list  shall  be  signed  by  the  treasurer,  and 
he  shall  also  testify  to  the  correctness  thereof,  under  oath  or 
affirmation,  to  be  administered  by  the  auditor. 
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^^Fifth.  After  deducting  the  amount  of  taxes  so  return- 
ed delinquent,  and  the  collection  fees  allowed  the  treasurer, 
fix)m  the  several  taxes  charged  on  the  duplicate  in  a  just 
and  rateable  proportion,  the  treasurer  shall  be  held  liable 
for  the  balance."    1  G.  &  H.,  p.  101,  sec.  123. 

Section  124  of  the  same  statute  makes  it  the  duty  of  the 
treasurer,  "  on  or  before  the  second  Monday  of  April  in  each 
year,  to  pay  over  to  the  State  treasurer  all  the  moneys 
found  due  for  State  revenue,  according  to  the  certificate  of 
settlement  with  the  auditor  of  his  county,"  &c. 

Section  96  provides:  "In  case  any  person  shall  refuse  or 
neglect  to  pay  the  tax  imposed  on  him,  the  county  treasurer 
shall,  after  the  third  Monday  of  March,  levy  the  same,  to- 
gether with  ten  per  centum  damages,  and  costs  and  charges 
that  may  accrue,  by  distress  and  sale  of  the  goods  and 
chattels  of  such  person  who  ought  to  pay  the  same,  where- 
soever the  same  may  be  found  within  the  county."  And 
section  102  enacts  that,  "  The  several  county  treasurers  be, 
and  they  are  hereby  required,  immediately  after  their  an- 
nual settlement  witii  the  auditor  of  State,  either  in  person 
or  by  deputy,  to  call  upon  every  delinquent  tax  payer  in 
their  respective  counties,  and,  if  necessary,  to  distrsdn 
property  for  the  collection  of  such  delinquent  tax,  together 
with  penalty  and  interest." 

The  statute  further  provides  that  all  property,  both  real 
and  personal,  shall  be  liable  for  the  taxes,  interest,  penalty 
and  costs,  charged  to  the  owner  thereof,  "  which  lien  shall 
in  no  wise  be  affected  or  destroyed  by  any  sale  or  transfer 
of  any  such  personal  property." 

The  deed  of  the  auditor  is  made  a  part  of  the  answer, 
and  recites  that  the  land  was  returned  delinquent  in  the 
name  of  Joel  EUis,  not  Jacob  ElliSy  in  whose  name,  it  is 
averred  in  the  answer,  it  was  appraised  and  assessed. 

The  answer  contains  no  averment  that  the  treasurer,  after 
the  third  Monday  in  Marchy  1859,  or  at  any  other  time, 
either  in  person  or  by  deputy,  called  upon  either  Joel  or 
Jacob  MLis  for  stdd  tax,  or  made  any  effort  whatever  to  col* 
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lect  the  same  by  distress  or  sale  of  persomil  property,  not 
is  it  averred  that  said  Joel  EOis  or  J^kcob  MUs  had  no  per- 
sonal property  in  the  conniy  out  of  which  said  tax  'could 
be  made^  or  that  they,  or  either  of  them,  were  non-residents 
of  the  coonty;  nor  is  any  excuse  shown  why  the  sam« 
could  not  be  coDected  by  a  distress  of  personal  property. 

"  A  statute  which  goes  to  divest  the  title  of  the  citizen  to 
real  estate,  although  it  may  be  for  the  public  good,  must  be 
strictly  construed/'  Doe  v.  OA«m,  1  Blackf.  886.  And  a 
party  setting  up  title  under  a  sale  for  taxes  must  show  that 
every  provision  of  the  statute  under  which  the  sale  is  made 
has  been  complied  with.  Qavin  v.  Shwrnan,  28  Jnd.  82,  and 
the  authorities  there  cited. 

The  statute  declares  that  the  auditor^s  deed  shaB  be  (con- 
clusive evidence  of  the  .truth  of  all  the  facts  therein  recited, 
except  the  fact  that  the  tux  for  which  the  land  was  sold  had 
not  been  paid,  of  which  fact  it  is  made  prima  facie  evidence. 
It  is  not  necessary  to  discuss  the  legal  effect  of  this  pro- 
vision. The  statute  does  not  make  the  deed  prima  facie  evi- 
dence of  title,  it  only  makes  it  evidence  of  the  particular 
facts  recited  in  it,  and  there  are  mlmy  material  facts  requi- 
site to  show  a  valid  sale  under  the  statute  that  are  not  re- 
cited in  the  deed,  all  of  which  must  be  shown  affirmatively 
by  the  party  claiming  under  such  a  title.  Here,  the  deed 
contains  no  recital  or  statement  that  any  effort  had  been 
made  to  collect  the  tax  by  a  levy  on  personal  property,  nor 
any  reason  why  the  same  could  not  be  so  collected. 

Under  the  statute,  the  personally  is  made  the  primary 
fund  for  the  payment  of  the  taxes.  The  real  estate  can 
only  be  resorted  to  on  failure  of  personal  property.  Conea 
V.  WJfeon  e^  aZ.,  14  Ind.  465. 

The  paragraph  of  the  answer  under  discussion,  for  the 
reasons  stated,  did  not  show  a  valid  sale  and  conveyance  of 
the  land  for  taxes,  and  therefore  the  court  did  not  err  in 
sustaining  the  demurrer  to  it. 

The  8d  and  4th  errors  assigned,  claim  that  the  amount 
found  by  the  court  is  greater  than  the  amount  of  the 
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principal  and  interest  due  on  the  notes,  but  by  calculation 
we  find  the  amount  correct 

6tll.  One  of  the  notes  described  in  the  mortgage  is  for 
4(200,.  and  is  described  as  being  ^^with  interest  The  com- 
pldnt  alleges  that  it  was  ^'described  in  said  mortgage,  by 
mistake,  as  drawing  interest  from  date,  the  same  as  the 
other  three  notes,  but  that  it  is  the  same  note  intended  to  be 
described  in  and  secured  by  the  mortgage/'  On  the  trial,  the 
plaintiff  was  permitted  to  prove,  by  parol,  the  mistake  in 
the  description  in  the  mortgage,  and  the  identity  of  the 
note,  to  which  the  defendants  objected,  and  this  is  assigned 
as  error.    There  is  nothing  in  the  objection. 

The  notes  and  mortgage  waive  the  benefit  of  the  ap- 
praisement laws,  and  the  judgment  and  decree  of  fore- 
closure are  in  accordance  therewith,  and  this  is  the  20tli 
error  assigned.    The  judgment  and  decree  are  right. 

We  find  no  error  in  the  record,  and  the  judgment  must 
dieref ore  be  affirmed. 

TSo  brief  was  filed  in  the  case  by  the  appellee. 

The  judgment  is  affirmed,  witii  five  per  cent  damages 
and  costs. 

Fraz£&,  O.  J*,  having  been  concerned  as  counsel,  was 
absent. 

J.  EL  Baker ^  tor  appellant 


Bwmvrs  and  Others  v.  Wblch. 

flpsomo  FntfOBiiAvcK — ^Laches. — Where  twenty-three  years  hate  eUpeed 
from  the  date  of  a  contract  for  the  purchase  of  real  estate,  during  thir- 
teen years  of  which  no  payments  were  made  by  the  purchaser,  the  delay 
wiU  be  primm/me  raSoie&t  te  preveot  a  cevrt  af  equity  from  interfering 
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to  give  relief  by  a  decree  for  epeoific  pezfomuuice^  in  fovor  of  tlie  partj 
tbtiB  in  default 
Same. — ^Bnt  where,  in  snch  case,  the  rendor  has  preserred  the  Tigor  of  the 
contract  hj  the  pendency  of  an  action  to  enforce  a  lien  for  the  purchase 
money,  and  the  Tendec^  answering  to  that  aotiooy  offerato  perform,  and  asks 
specific  performance  against  the  Tender,  the  latter  eaanoi  be  heard  to 
object  on  account  of  the  delay,  because,  by  his  own  aot^  he  has  oontinn- 
ously  recognized  the  obligation  of  the  contract 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Frazeb,  C.  J^ — ^In  1844  Wdch  filed  hia  bill  in  chancery 
against  the  appellees,  then  infants,  who  were  the  heirs  at  law 
of  WiUiam  Bennett^  deceased,  also  against  the  widow  and  ad- 
ministrator of  Bennetty  for  the  purpose  of  subjecting  to  sale 
ceitain  lands  in  THppecanoe  and  Fountain  counties,  alleged 
to  have  been  sold  by  him  to  Bennett  in  his  lifetime,  in  1888, 
to  satisfy  the  unpaid  purchase  money  claimed  to  be  due 
him.  He  obtained  a  decree,  under  which,  in  1845,  the  lands 
in  Tippecanoe  county  were  sold  to  him  for  $4)000 — ^not  suf- 
ficient to  satisfy  the  decree— and  having  obtained  a  deed 
under  his  purchase,  he  went  into  possession  of  the  lands  in 
both  counties.  In  1846,  he  filed  a  claim  against  Bennetts 
estate  for  the  balance  of  his  decree,  which  was  allowed, 
and  in  1848  he  received  from  the  administrator  upon  that 
claim  $313  09.  In  1856,  the  present  appellants,  and  the 
other  defendants  in  the  chancery  cause,  removed  it  to  this 
court  by  writ  of  error,  and  after  it  had  remained  here  five 
years  the  decree  was,  in  1861,  reversed,  and  the  cause  re- 
manded. The  appellants  then  j^ed  a  counter-claim,  aver- 
ring that  their  ancestor  had  paid  a  larger  part  of  the 
purchase  money  than  was  alleged  in  the  bill ;  that  Wdch  had 
been  in  possession  of  the  lands  since  1845,  and  asking  that 
the  rents  and  profits  since  that  date  be  charged  to  Wdch^  in 
satisfaction  of  so  much  of  the  purchase  money,  claiming  that 
the  whole  would  thus  be  satisfied,  but  offering  to  pay  any 
sum  that  might  be  found  due  him  when  ascertained^ 
and  praying  that  thereupon  he  be  compelled  to  convey  in 
specific  performance  of  his  contract  with  their  ancestor. 
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Wdch  Bubsequently  amended  his  original  complaint,  and 
afterward  demurred  to  the  counter-claim,  and  then,  at  a 
later  date,  1862,  dismissed  his  complaint.  The  counter- 
claim  was  varioualy  amended.  A  demurrer  to  it  was  («rer- 
ruled ;  an  answer  was  then  filed,  a  reply  to  the  answer,  and  a 
demurrer  to  the  reply,  which  was  by  the  court  overruled  to 
the  reply  but  sustained  to  the  counter-claim,  and  final  judg- 
ment thereon  rendered  for  Welch* 

The  only  question  before  us  arises  upon  the  action  of  the 
court  below  upon  the  demurrer,  and  that  question  is,  was 
the  counter-claim  sufficient?  It  seems  very  plain  to  us  that 
the  allegations  of  the  answer  to  the  .counter-claim  must  be 
excluded  from  consideration  in  the  decision  of  this  ques- 
tion. Whether  the  pleading  to  which  the  demurrer  was 
carried  back  and  sustained  was  good,  must  be  determined 
upon  its  own  averments,  in  connection  with  those  of  the 
original  complaint,  and  can  in  no  measure  depend  upon  any 
subsequent  pleading.  This  observation  is  called  for  by  the 
fact  that  the  question  is  argued  on  behalf  of  the  appellee, 
and  seems,  from  an  opinion  of  the  judge  below,  appended 
to  the  appellee's  brief,  to  have  been  decided,  as  if  the  aver- 
ments o£  the  subsequent  pleading  were  to  be  deemed  a 
part  of  the  counter-claim  in  considering  the  question. 

Time  was  not  of  the  essence  of  the  contract.  This  is 
conceded  and  need  not  tiierefore  be  illustrated.  The  con- 
tract was  one  which,  prima  facie,  would  properly  justify  the 
exercise  of  the  power  of  a  court  of  equity  in  compelling  its 
specific  performance.  This  too  is  not  questioned.  But  it 
is  insisted  that  the  laches  of  the  appellants  preclude  the 
exercise  of  this  power  in  their  behalf  in  this  case.  Twenty- 
three  years  had  elapsed,  during  which  a  large  part  of  the 
purchase  money  had  remained  unpaid,  and  during  the  last 
thirteen  years  of  that  time  no  payments  whatever  had  been 
made  by  the  appellants  or  the  administrator  of  their  an- 
cestor. It  is  scarcely  to  be  controverted  that  such  delay 
would  be  prima  facte  sufficient  to  prevent  a  court  of  equity 
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from  interposing  to  give  relief  by  a  decree  for  specific  per- 
formance, in  favor  of  parties  thus  in  default. 

But  hero  the  appellee,  as  late  as  1848,  received  money 
upon  the  contract.  His  appearance  in  this  court,  as  late  as 
1861,  resisting  a  reversal  of  his  decree,  was  an  afltamanco  of 
the  contract.  His  prosecution  of  that  case  in  the  court 
below  after  its  reversal  here,  until  about  one  year  after  the 
counter-claim  was  filed,  was  an  effort  on  his  part  to  enforce 
the  contract.  His  action  sought  its  specific  performance  as 
certainly  as  did  the  counter-claim.  Both  parties  concurred 
then  in  desiring  and  seeking  its  performance,  and  treat- 
ing it  as  obligatory  in  equity,  until  the  moment  when  the 
appellee  dismissed  his  suit,  in  1862.  Until  that  event,  the 
controversy  between  the  parties  was  not  whether  the  con- 
tract should  be  held  obligatory,  for  each  sought  to  compel 
the  other  to  perform  it,  and  thereby  recognized  its  binding 
force  against  himself.  But  the  amount  due  the  appellee 
was  contested  by  the  appellants,  and  they  sought  to  charge 
him  with  the  rents  and  profits  during  the  time  he  was  in 
possession  under  his  purchase  by  virtue  of  the  decree, 
which  he  resisted. 

Where  the  mere  lapse  of  time  has  been  held  to  bar  an 
application  for  specific  performance,  it  has  usually  been  on 
the  ground  that  an  abandonment  of  the  contract  could  be 
inferred,  or  a  purpose  to  speculate  on  the  defendant  by 
delay.  And  there  can  be  no  doubt  that  the  delay  in  the 
case  before  us  was  abundantly  sufficient  to  have  justified 
the  appellee  in  regarding  the  purchase  as  having  been 
abandoned.  But  by  seeking  to  enforce  it,  he  preserved  its 
vigor  for  his  own  benefit,  and  it  would  not  be  creditable  to 
our  jurisprudence  if  he  could  be  sustained  in  saying  that  he 
shall  nevertheless  be  discharged  from  its  performance  by 
his  own  mere  volition.  While  seeking  to  compel  a  specific 
performance,  and  continuing  thereby  to  admit  an  obligation 
to  perform  on  his  part,  his  acts  were  certainly  inconsistent 
with  an  intention  to  object  to  doing  so  on  aecount  of  the 
lapse  of  time,  and  this  must  be  deemed,  a  waiver  of  that 
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objection.  Thus  the  doctrine  is  stated  by  Mr.  JFVy,  in  his 
treatise  on  specific  performance,  sec.  745,  on  the  authority 
of  King  v.  WUson^  6  Beav.  124.  The  same  rule  is  recog- 
nized in  Bectar  v.  Price^  1  Mo.  380,  and  indeed  seems  to  be 
not  only  fiurly  deducible  from  the  authorities,  but  emi- 
nently just  and  reasonable.  That  a  party  who  brings  his  suit 
to  compel  his  adversary  to  perform,  when  the  adversary 
takes  him  at  his  word,  and  in  court;  offers  to  perform  what- 
ever can  be  required,  and  asks  that  the  plaintiff  may  be 
held  also  to  perform,  may  thereupon  refuse,  ought  never  to  be 
heard  of  in  a  court  of  justice.  It  would  be  simple  trifling, 
and,  it  seems  to  us,  ought  not  to  be  tolerated. 

The  case  of  Green  v.  Russell^  6  Hill  183,  cited  on  behalf 
of  the  appellee,  does  not  appear  to  us  to  be  inconsistent 
with  the  views  already  expressed.  That  isaae  was  trover 
for  a  span  of  horses.  The  defense  was  that  the  horses 
were  the  defendant's,  having  been  obtained  from  him  by  a 
contract  of  purchase  which  was  void  for  fraud.  The 
plaintiff  having  shown  that  the  defendant  had^  at  one  time, 
sued  for  the  purchase  money  of  the  horses  before  it  was 
due  under  the  contract,  his  suit  however  resulting  in  noth- 
ing, on  account  of  defects  in  the  proceedings,  insisted  that 
the  defendant  was  estopped  from  questioning  the  validity 
of  the  contract.  It  was  held  that  the  suit  did  not  estop 
the  defendant  from  showing  that  the  contract  was  void  for 
fraud.  This  was  undoubtedly  correct,  for  the  sufficient 
reason,  if  no  other  had  existed,  that  the  previous  suit  was 
itself  in  disaffirmance  of  the  contract,  and  not,  as  in  the 
case  before  us,  to  enforce  it.  The  view  we  have  expressed 
in  this  case  does  not  rest  upon  the  ground  of  estoppel,  and 
in  no  respect  involves  the  doctrine  upon  that  subject.  We 
merely  hold  the  appellant  bound  in  equity  because  he  had, 
by  his  own  acts,  continuously  recognized  that  obligation, 
and  sought  to  enforce  the  correlative  obligation  of  the 
other  party. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded,  with  directions  to  the  court  bdo^  to  set  aside  its 
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action  on  the  demurrer^  and  its  Bubsequent  proceedings^  and 
proceed  according  to  this  opinion. 
Gbegobt,  J.,  having  been  of  counsel,  did  not  sit  in  this 

case. 
72.  C.  Gregory  and  B.  Jones j  jr. ^  for  appellants. 
Z.  Bairdj  J.  J\  Stdn  and  J.  J.  Jones^  for  appellee. 


V^    146 

Satres  v.  LiNEHABT  and  Others.  144  si4 

Pbokissokt  NoTB»:-^sT-Orr. — ^To  an  action  by  an  assigneo  upon  a  picmit- 
sory  note,  the  defendant  pleaded,  by  way  of  set-off,  a  note  made  by  the 
plaintiff's  assignor  to  a  third  party,  and  assigned  to  the  defendant. 
The  answer  showed  that'  the  note  offered  as  a  set  off  was  assigned  to  the 
defendant  after  the  assignment  of  the  note  sued  on  to  the  plaintiff. 

Hdd^  that  the  answer  was  bad,  for  the  want  of  an  ayerment  that  the  nol« 
offered  as  a  set-off  was  assigned  to  the  defendant  before  notice  of  the 
assignment  of  the  note  sued  on  to  the  plaintiff. 

HM,  also,  that  as  the  ayerment  is  a  negatiye  one,  the  burden  of  proving 
notice  is  on  the  plaintiff.  The  dictum  in  RawUng*  ▼.  FUhtr^  24  Ihd.  62^ 
that  the  burden  of  showing  notice  of  assignment  is  on  the  plaintiff|.i8'true' 
as  a  rule  of  eyidence,  but  not  as  a  rule  of  pleading. 

Pleadino — ^Wbittev  Instrument. — ^Where  a  pleading  is  founded  upon  a 
promissory  note,  the  original,  or  a  copy  thereof,  must  be  filed  with  the 
pleading,  and  the  failure  to  do  so  may  be  taken  advantage  of  by  de- 
murrer. 

Pbomissost  Note. — ^The  latter  clause  of  sec.  6,  2  G.  &  H.  40,  which  pro- 
vides that  actions  by  assignees  shall  be  without  prejudice  to  any  set  off,  &o.| 
^*except  actions  on  negotiable  promissory  notes  and  bills  of  exchange, 
transferred  in  good  fiiith  and  upon  good  consideration  before  due,"  is  not 
in  conflict  with  the  act  concerning  promissory  notes  and  bills  of  ex- 
change. 10.  &  H.  447.  The  exception  in  seow  6  has  reference  to  note» 
that  are  made  negotiable  as  inland  bills  of  exchange  by  the  latter  staiutai 

APPEAL  from  the  Franklin  Common  Pleas. 
E1.IJOTT9  J. — SayreSf  the  appellant^  sned  lAnkhart  on  a 
promissory  note  executed  by  the  latter  to  Muabdh  Burki 
Vol.  XXV.— 10. 
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and  by  her  assigned  to  the  plamti£  The  note  was  secured 
by  a  mortgage  on  real  estate,  executed  by  Idnkhart  and  hia 
wife  JEUartor.  Other  notes  were  also  executed  at  the  same 
time  as  the  one  in  suit,  and*secured  by  the  same  mortgage, 
the  holders  of  which  are  made  parties  defendant. 

lAnkhart  answered,  claiming  a  set-off  for  the  amount  of 
two  promissory  notes  executed  by  said  Elizabeth  Burky  and 
assigned  to  him,  and  a  tender  and  payment  into  court  of 
the  residue  of  the  note  sued  on. 

The  court  overruled  a  demurrer  to  the  ansWer,  which 
presents  the  first  question  for  our  decision. 

One  of  the  notes  claimed  as  a  set-off  is  aUeged  to  have 
been  executed  by  EUzabeth  Burk  on  the  1st  day  of  AprUj 
1860,  for  $123,  with  interest  from  date,  payable  to  W. 
R,  Piersorij  and  assigned  to  the  defendant,  lAnkharty  on  the 
25th  of  Mdyj  1860.  The  other  note,  it  is  alleged,  was  exe- 
cuted on  the  6th  of  January^  1863,  for  the  sum  of  $732, 
with  interest,  payable  to  John  C.  lAndleyy  who  on  the 
6ame  day  assigned  it  to  the  defendant  Idnkhart.  It  is  urged 
that  the  answer  is  bad  for  the  want  of  an  averment  that 
iiiese  notes  were  assigned  to  Linkhart  before  he  had  notice 
•of  the  assignment  of  the  note  sued  on,  by  the  payee  to  the 
|>laintiff.    No  such  direct  averment  is  made  in  tiie  answer. 

The  note  sued  on  was  executed  on  the  26th  day  of  May^ 
1860,  and  assigned  to  the  plaintiff  on  the  9th  of  Aprilj 
1862,  and  it  is  averred  in  the  answer  that  one  of  the  notes 
cilaimed  as  a  set-off  was  assigned  to  Linkhart  on  the  25th 
of  May^  1860,  not  only  before  the  note  in  suit  was  assigned 
to  the  plaintiff,  but  before  it  was  executed.  It  was  not 
necessary,  therefore,  that  the  answer  should  contain  the 
formal  averment  that  it  was  asMgned  to  Linldiart  before  he 
had  notice  of  the  assignment  of  the  note  in  suit  to  the 
plaintiff.  The  other  note  was  not  assigned  to  LinkJiart 
until  after  the  plaintiff  was  the  holder  of  the  note  in  suit, 
and  the  answer  as  to  that  note  is  defective,  for  the  want  of 
the  averment  that  it  was  assigned  before  notice  of  the  as- 
signment of  the  note  sued  on  to  the  plaiiiti£    The  demurs 
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ler  is  to  the  whole  aiiBwer,  and  as  one  of  the  notes  claimed 
as  a  set-off  is  well  pleaded,  if  the  answer  had  only  assumed 
to  answer  a  part  of  the  oomplaint,  the  demurrer  would 
have  been  correctly  overruled ;  but  it  assumes  to  answer 
the  whole  complaint,  by  the  set-off  of  the  two  notes,  and  a 
tender  and  payment  into  court  of  the  residue ;  and  as  the 
aveiments  are  not  sufficient,  in  reference  to  one  of  the 
notes,  to  make  it  a  valid  set-off,  the  paragraph  &ils  to  an* 
swer  the  whole  complaint,  and  the  demurrer  should  there- 
fore have  been  sustained. 

This  is  a  question  of  pleading  and  not  of  evidence.  The 
right  of  the  set-off  is  governed  by  the  statute,  which  pro- 
vides that,  '^Whatever  defense  or  set-off  the  maker  of  any 
such  instrument  had,  before  ru)iifie  of  assiffnmeniy  against  an 
assignor,  or  against  the  origiaal  payee,  he  shall  have  also 
against  their  assignees."  2  G.  &  H.  658,  §  3.  The  answer 
shows  that  the  note  for  $732,  claimed  as  a  set-off,  was  as- 
signed to  the  defendant  ait^  the  assignment  of  the  note 
sued  on  to  the  plaintiff^  and  hence  the  necessity  that  the 
defendant  should,  by  averment,  negative  notice  of  the  as- 
signment at  the  date  of  the  assignment  to  him  of  the  note 
presented  as  a  set-off.  The  averment  is  a  negative  one, 
not  perhaps  in  the  power  of  the  defendant  to  prove,  and 
therefore  the  onus  of  proving  notice  is  thrown  on  the  plaintiff, 
if  he  would  defeat  the  set-off.  It  was  not  intended  by  this 
court  to  decide,  in  Bmclings  v.  Fisher^  24  Ind.  62,  as  a  rule 
of  pleading,  that  the  burden  of  showing  notice  of  the  as- 
signment is  on  the  plaintifil  That  question  was  not  in- 
volved. The  defense  arose  at  the  time  of  giving  the  note 
sued  on  and  went  to  its  consideration.  The  dictum  -that 
^the  burden  of  showing  notice  is  on  the  plaintiff,"  is  true  as 
a  rule  of  evidence,  but  it  is  not  true  as  a  rule  of  pleading. 

The  answer  is  bad  for  another  reason.  It  is  founded  in 
part  on  the  notes  ckdmed  as  a  setoff,  and  either  the  origin-- 
aisy'or  copies  of  them,  should  have  been  filed  with  the 
answer.  The  code  provides  that  when  any  pleading  is 
founded  on  a  written  instrument,  or  on  account^  the  origi* 
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nal,  or  a  copy  thereof,  must  be  filed  with  the  pleading,  and 
each  copy,  when  the  instrament  is  not  copied  in  the  pleadings, 
shall  be  taken  as  a  part  of  the  record.  2  G.  &  £L,  §  78, 
p.  104.  The  answer  states  that  the  original  notes  are  filed 
with  it,  but  the  record  does  not  contain  thenti,  and  this 
court  has  repeatedly  held  that  the  defect  is  properly 
reached  by  demurrer. 

The  latter  clause  of  sec.  6,  2  G.  &  H.  40,  providing  that 
^  actions  by  assignees  shall  be  without  prejudice  to  any  set- 
ofi^'  or  other  defense  existing  at  the  time  of,  or  before  notice 
of  the  assignment,  except  actions  on  negotiable  promissoiy 
notes  and  bills  of  exchange,  transferred  in  good  faith  and 
upon  good  consideration  before  due,''  is  not  in  conflict  with 
the  provisions  of  the  act  concerning  promissory  notes  and 
bills  of  exchange.  1  G.«&  H.  447.  The  exception  in  the 
section  quoted,  of  ^^  actions  on  negotiable  notes,"  &c.,  has 
reference  only  to  notes  that  are  made  negotiable  as  inland 
bills  of  exchange,  by  the  statute  referred  to. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

T.  B.  Adams  and  F.  Berry ^  for  appellant. 

W.  Mffrrow^  TT.  H.  Hay  and  J.  H.  Farquhar^  for  appel- 
lees. 


The  City  of  Aubora  v.  WEST^and  Another. 

TsAssfia  OT  Suits  to  Febbbal  Coveti— Appbal.^  IT,  ft  citisen  of  OUo^ 
Bued  the  oitj  of  Aurora  in  the  Cirouit  Court  of  Dearborn  county.  After 
the  filing  of  a  counter-claim  by  the  defendant,  the  plaintiff  dlBmlssed  his 
suit,  and  then  asked  for  and  obtained  an  order  transferring  the  action  to 
the  United  States  Circuit  Courts 
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ffeldf  that  as  W  elected  to  bring  his  suit  in  the  State  court,  he  had  no 

right  nnder  the  act  of  Congress  to  have  it  transferred. 
Bdd^  also,  that  no  appeal  will  lie  from  the  order  transferring  the  cause. 


APPEAL  from  the  Decarbom  Circuit  Court. 

GREaoET,  J. —  West  and  Torrence  sued  the  city  of  Aurora 
in  the  court  below  in  1861,  and  obtained  a  judgment  which 
was  reversed  on  an  appeal  to  this  court.  22  Ind.  88.  After 
the  case  was  certified  back,  the  appellant  filed  her  counter- 
claim. The  appellees  then  dismissed  their  complaint,  and 
filed  aiLapplication  under  the  act  of  Congress  to  hav^  the  ease 
certified  to  the  United  States  Ckcuit  Court,  for  the  District 
of  Indiana,  The  court  below  ordered  the  case  to  be  so 
certified,  over  the  objection  of  the  appellant.  From  that 
order  this  appeal  is  prosecuted. 

The  ground  of  the  appUcation  was  that  the  appellees  are 
citizens  of  the  State  of  OhiOy  and  the  appellant  is  a  citizen 
of  this  State*  The  right  to  remove  from  the  State  to  the 
Federal  courts,  in  cases  like  this,  is  confined  to  suits  com- 
menced in  the  State  courts  ^^against  an  alien,  or  by  a  citizen  of 
the  State  in  which  the  suit  is  brought  ag/iinst  a  citizen  of  another 
State.  See  sec.  12  of  the  judicial  act  of  1789.  The  appli- 
cation must  be  made  by  the  defendant  at  the  time  of  entering 
his  appearance.  West  and  Torrence,  having  brought  their 
action  in  the  State  court,  had  no  right  to  have  it  removed 
under  this  provision  of  the  act  of  Congress.  But  what  is 
the  remedy  of  the  appellant?  Appeals  can  be  taken  from 
the  Courts  of  Common  Pleas  and  Circuit  Courts  to  this-court 
from. all  final  judgments,  except  in  actions  originating 
before  a  justice  of  the  peace  or  mayor  of  a  city,  where  the 
amount  in  controversy,  exclusive  of  interest  and  costs,  does 
not  exceed  $10.  2  G.  &  H.,  §  660,  pp.  26d,  270.  And 
from  an  interlocutory  order  of  any  Court  of  Common 
Pleas,  or  Circuit  Courts  or  judge  thereof,  in  the  following 
cases : 

First.  For  the  payment  of  money;  to  compel  the  exe- 
cution of  any  instrument  of  writing,  or  the  dehvery  or 
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assignment  of  anj  Becurities^  evidences  of  debt,  documents 
or  things  in  action. 

Second.  For  the  delivery  of  possession  of  real  property, 
or  the  sale  thereof. 

Third.  Granting  or  dissolving,  or  overruling  motions  to 
dissolve,  an  injunction  in  term,  and  granting  an  injunction 
in  vacation. 

Fourth.  Orders  and  judgments  upon  writs  of  habeas 
corpus^  made  in  term  or  vacation.    2  G.  &  H.  §  576,  p.  277. 

The  case  at  bar  does  not  come  within  any  of  these  pro- 
visions, and  we  do  not  think  that  mi  appeal  will  lie. 

It  is  the  duty  of  the  United  States  Court  to  remand  the 
case  to  the  State  court;  and  when  so  remanded,  it  will  be 
the  duty  of  the  latter  court  to  proceed  with  the  case. 

The  appeal  is  dismissed,  with  costs. 

J.  SuUivany  T.  D.  Lincoln  and  W.  S.  Hdmany  for  appel- 
lant. 

A.  Q.  PorteTy  B.  Harrison  and  W.  P.  Fishbacky  for  ap- 
pellees. 


Williams  v.  The  State. 

APPEAL  from  the  Ilarion  Circuit  Court 
Grbgoky,  S. — ^The  appellant  was  indicted  in  the  eourt 
below  for  grand  larceny.  The  indictment  charges  "that 
Charles  WiUiamSy  on  or  about  the  8th  day  of  October^  1865, 
at  said  county  of  Marionj  did  feloniously  steal,  take  and 
carry  away  one  watcb,  of  the  value  of  $10,  then  and  tliere 
being  the  personal  property  of  Andrew  HcmP  Motion  to 
quash  overruled.  Trial  by  jury;  verdict,  guilty.  Motioii 
for  a  new  trial  overruled,  and  judgment. 
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The  only  error  complained  of  is  the  overruling  of  the  mo- 
tion to  quaeh.  It  is  nrged  that  the  description  of  the 
property  stolen  is  not  sufficiently  definite.  There  is  nothing 
in  this  objection.  It  is  described  as  ^one  watch,  the  per^ 
Bonal  property  of  Andreu)  JTcm,  of  the  value  of  $10.'*  This 
is  sufficient  to  apprise  the  defendant  of  what  he  is  called  on 
to  answer,  and,  under  the  statutory  rules  of  pleading  in 
criminal  cases  in  this  State,  the  indictment  is  good. 

The  judgment  is  affirmed,  with  costs. 

J.  MUt^^  for  appellant. 

D.  E.  Williamson,  Attorney  General,  for  the  State.    • 


MoKfiiLL  tK  Fbebhan. 

APPEAL  from  the  Jennings  CSrcuit  Court. 

Ray,  J. — ^Thia  was  an  action  of  replevin^  brought  before^ 
a  justice  of  the  peace.  An  appeal  was  taken  to  the  Circuit 
Court,  and  on  the  trial  of  the  cause  the  jury  returned  a 
general  finding  for  the  defendant.  The  court,  over  the 
exception  of  the  plaintifiT,  rendered  judgment  for  the  return 
of  the  property.  The  question  presented  is  whether  such 
a  finding  will  support  the  judgment. 

It  may  be,  where  the  defendant  has  limited  his  ans- 
wer to  a  plea  of  property  in  himself,  that  a  general  finding 
for  the  defendant  would  authorize  a  judgment  for  the  retunx 
of  the  property.  But  where,  as  in  the  case  under  consid^ 
eration,  the  denial  puts  in  issue  the  title  of  the  plaiatifiT,  as 
well  as  the  taking  and  detention  of  the  property  by  the 
defendant,  an  affirmative  finding  can  only  authorize  a  judg« 
ment  on  these  issues.    Tardh/  v.  SawetrA^  12  Lid.  404.^ 
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The  feeord  in  this  case  contains  only  the  complaint,  and 
there  is  no  evidence  of  any  bond  having  been  given  which 
conld  have  authorized  the  delivery  of  the  property  to  tho 
plaintiff.  The  property  then,  it  must  be  presumed,  remained 
in  the  possession  of  the  defendant,  and  a  finding  in  his  fitvor 
could  not  authorize  a  judgment  for  its  return. 

The  jury  may  have  intended  by  their  finding  to  deter- 
mine  that  the  plaintiff  had  no  ownership  in,  or  was  not  en- 
titled to  the  present  possession  of,  the  property  in  question ; 
or  that  the  defendant  did  not  detain  the  same  from  the 
pos^ssion  of  the  plaintiff.  Or  it  may  be  that  the  plaintiff 
had,  in  this  action,  obtained  a  delivery  of  the  property  into 
his  possession,  and  that  the  jury  intended,  as  the  court 
seemed  to  understand,  that  a  return  of  the  property  should 
be  ordered.  If  the  court  was  correct  in  this  view  of  the 
verdict  of  the  jury,  the  record  is  defective  in  failing  to 
show  that  such  possession  of  the  property  was  ever  had  by 
the  plaintiff  in  this  proceeding. 

In  our  opinion  the  verdict,  under  the  issues  in  this  case,  is 
void  for  uncertainty,  and  should  have  been  set  aside  and  a 
new  trial  granted. 

The  judgment  is  reversed,  at  the  costs  of  the  q)pellee,  and 
a. new  trial  ordered. 

Vawter  and  Bead^  for  appellant 


.JtwncB-^uMiincTiOB — ^Ajuur^MMTB.— Suit  before  m  JufiMr  of  the  peace  lo 
•reeover  tlie  peeeeesioiiof  reel  estkte  wUeh  wu  aU^ed  to  be  ^m^wtaiSkj 
deUimd."    On  appeal  to  tbe  Omni  of  Common  Pleai^  peadi^g  a  notioa 
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to  dismisB  for  want  of  jarisdiotion  in  the  justioe  of  the  cause  of  action, 

the  plaintiff  asked  leave  to  amend  the  complaint,  by  inserting  after  '*un- 

lawAillj/'  the  words  "  forcibly  and  with  strong  hand." 
Bitldf  that  the  objection  to  the  jurisdiction  of  the  justice  was  not  waived  by 

the  failure  to  make  the  objection  sooner. 
BMf  also,  that  as  the  justice  had  no  jurisdiction  of  the  cause  of  action 

made  by  the  complaint,  his  proceedings  were  a  nullity,  and  there  was 

nothing  to  amend  in  the  Common  Pleas. 
ffeld,  alsO)  that  the  original  cause  of  action  cannot,  as  a  matter  of  right,  be 

changed  by  amendment  into  another  cause  of  action. 

APPEAL  from  the  Morgan  Common  Pleas. 

Ray,  J. — ^The  appellant  brought  this  action  before  a 
justice  of  the  peace,  to  recover  the  possession  of  real  estate 
which  it  was  alleged  the  appellee  unlawfully  detained. 

Upon  an  appeal  to  the  Court  of  Common  Pleas,  the  ap- 
pellee moved  to  dismiss  the  action,  on  the  ground  that  the 
justice  had  no  jurisdiction  of  the  cause  of  action  set  out  in 
the  complaint.  Pending  the  decision  of  this  motion,  the 
appellant  asked  leave  to  amend,  by  inserting  after  the  word 
"unlawfully"  in  the  complaint,  the  words  "ajid  forcibly  and 
with  strong  hand."  The  court  reftised  to  permit  the 
amendment,  apd  sustained  the  motion  to  dismiss  the  action. 
From  these  rulings  the  appeal  is  taken. 

The  suit  as  it  stood,  imder  our  former  practice,  would  have 
been  known  as  an  action  in  ejectment,  and  upon  its  face 
was  without  the  jurisdiction  of  the  justice.  2  B.  S.  1852^ 
§12,  p.  492;  ShoH  y.  Bridtvell,  lb  Ind.  211;  (yConneH  v. 
GtOespiey  17  Ind.  459. 

But  it  is  insisted  that  the  objection  to  the  jurisdiction,  not 
having  been  made  before  the  justice,  could  not  be  heard  in 
the  Common  Pleas  Court  The  statute,  however,  provides 
that  the  objection  to  the  jurisdiction  of  the  court  over  the 
flubject  of  the  action  shall  not  be  deemed  to  be  waived. 
2  G.  &  H.,  §  54,  p.  81. 

Should  the  court  have  allowed  the  amendment?  The 
justice  not  having  jurisdiction  of  the  subject  of  the  action^ 
his  entire  proceedings  were  absolutely  void.    The  permis* 
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Bion  to  make  the  amendment  to  the  complaint  requested 
by  the  appellant,  would  have  resulted  in  requiring  the  ap- 
pellee to  answer  in  the  Common  Pleas  Court  to  an  entirely 
different  cause  of  action  from  that  he  was  summoned  to 
defend  before  the  justice.  After  conducting  the  appellee 
throng  the  forms  of  a  trial,  in  a  court  which  had  no  juris- 
diction over  the  action,  and  whose  every  act  was  void,  it 
was  sought  in  the  Court  of  Common  Pleas,  which  had  only 
been  reached  through  these  void  acts,  to  give  full  force  and 
effect  to  them  by  a  simple  amendment  of  the  complaint 
The  ruling  in  the  case  of  Perkins  v.  Smithy  4  Blackf.  299,  to 
which  we  have  been  cited,  does  not  conflict  with  the  de- 
cision of  the  Common  Pleas  Court  in  this  case.  In  that 
case  it  was  held  that  the  jurisdiction  of  the  justice  need  not 
be  affirmatively  shown  by  the  complaint,  and  the  plaintiff 
was  permitted  to  amend  the  affidavit  in  an  action  of  replevin, 
because  as  the  court  say,  ^^omissions  like  these,  which  prove 
nothing  with  regard  to  the  jurisdiction  of  the  justice,  are 
very  different  from  a  statement  in  a  cause  of  action  which 
shows  that  he  had  no  jurisdiction.  In  such  a  case,  doubt- 
less, his  proceedings  would  be  coram  nonjudice^  and  void. 
Such  a  suit  should  be  dismissed  the  moment  the  objection 
presents  itself  to  the  justice  or  to  the  Circuit  Court'*  This 
language  is  used  in  discussing  what  amendments  may  be  made 
in  the  Circuit  Court  to  a  complaint  in  a  suit  commenced  before 
a  justice  of  the  peace,  and  clearly  indicates  that  in  a  case 
like  the  one  we  are  now  considering,,  where  the  want  of 
jurisdiction  appears  affirmatively  upon  the  &ce  of  the  pa- 
pers, that  ^^  the  suit  should  be  dismissed  at  once,  the  moment 
the  objection  presents  itself." 

The  complaint  in  the  case  of  ^wrgm  v.  MUchmSj  22  Ind. 
107,  was  somewhat  like  the  one  now  before  us,  but  the 
court  there  say,  that  "no  objection  by  motion  or  demurrer 
was  made  to  the  complaint,  and  perhaps  it  may  be  held  suf- 
ficient after  v^rdict^  but  we  decide  nothing  as  to  this."  It 
18  not  to  be  expected  where  a  court  expressly  declines  to 
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decide  a  point  in  a  given  ease,  that  that  case  will  be  relied 
upon  as  authority  on  that  very  point. 

Our  statute  is  liberal  in  regard  to  amendments,  but  an 
amendment  necessarily  pre-supposes  something,  however 
defective,  to  be  amended,  but  in  the  present  case  the  cause 
of  action,  being  without  the  jurisdiction  of  the  justice,  does 
not  constitute  a  defective  complaint,  but  is  simply  a  nullity, 
and  that  cannot  be  amended.  On  the  sulyect  of  amend- 
ments, we  are  prepared  to  role,  at  least,  that  the  original 
action  cannot,  as  a  matter  of  right,  be  changed  by  amend- 
ment into  another  cause  of  action.  The  form  of  the  action 
may  be  changed,  but  here  it  was  sought  by  amendment  to 
change  a  cause  of  action  over  which  the  justice  had  no 
jurisdiction  into  one  over  which  he  had  jurisitiction.  Wo 
'  will  not  reverse  a  case  on  accotmt  of  the  refusal  to  permit 
such  an  amendment. 

The  judgment  is  affirmed,  with  costs, 

Harrison  and  Shirley^  for  appellant. 

S.  McNuU  and  A.  EnniSj  for  appellee. 


EneiNa  V.  'Bmso. 

APPEAL  from  the  Be  KaJb  Common  Heas. 

Per  Curiam. — ^On  tiie  authority  of  the  case  of  Hwtng  ▼. 
Moing,  at  the  last  term,  the  judgment  of  the  court  bdow 
ought  to  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

S.  Brackemridge  and  J.  MorriSy  for  appeUant 

A.  EUrnn,  for  appellee. 


156  SUPBEME  COURT  OF  INDIANA* 


Mone  V.  Mone. 


j|g  ^1  MOBSE  V.  MoBfiB. 

Pbacticb — Eebob. — A  judgment  will  not  be  reversed  for  an  error  which 
does  not  affect  the  substantial  rights  of  the  party.    Page  159. 

Verdict — Special  Fursixos. — ^It  is  only  when  the  jury  find  a  general  yer- 
dict,  that  the  statute  autho^zes  a  special  finding  upon  particular  ques- 
tions of  fact.  By  the  phrase  "particular  questions  of  fact,"  we  are  to 
understand,  not  an  issue,  but  single  questions  of  fact,  pertinent  to  and  in- 
YoWed  in  an  issue,  tending  to  support  or  defeat  it,  and  which  would  be 
impliedly  coTored  by  a  general  Terdiot.    Pago  160. 

SA31S. — ^The  office  of  the  special  finding  is  that  if  the  particular  facts  so 
found  are  inconsistent  with  the  general  verdict,  the  former  may  control 
the  latter.    Page  161. 

6amxj — On  the  trial  of  the  cause  below,  the  jury  were,  at  the  request  of  the 
plaintiff,  instructed,  if  they  found  a  general  verdict,  to  answer  the  fol- 
lowing interrogatory,  viz :  "Are  ihere  any  facts  alleged  in  the  complaint ' 
which  are  not  true,  if  so,  state  what  they  are?" 

Ueldj  that  the  interrogatory  was  impertinent  and  should  not  have  been  sub- 
mitted to  the  jury,  and,  having  been  submitted,  there  was  no  error  in  the 
refusal  of  the  court  to  require  the  jury  to  make  their  answer  more 
specific.    Page  161. 

Divorce — Alixont. — In  a  suit  by  the  wife  for  divorce  and  alimony,  evi- 
dence of  the  value  of  the  wife's  separate  property  is  admissible,  and 
should  be  considered,  in  connection  with  the  valuo  of  the  husband's  prop* 
crty,  in  fixing  the  amount  of  alimony.    Page  168. 

Divorce — ^Practice. — 7he  statute  regulating  divorces  contemplates  a  trial 
by  the  court,  and  though  the  court  may,  of  its  own  motion,  or  by  con- 
sent, or  upon  the  motion  of  either  party,  submit  the  issues  to  a  jury, 
still  the  verdict  is  not  conclusive,  and  on  the  final  hearing  the  court  may 
loek  into  the  whole  case,  and  disregard  bo  much  of  the  finding  as  is 
without  the  issue.    Page  163. 

HcsRAND  AJTD  WiFE — WiTHESs. — Under  the  act  in  relaUon  to  witnesses, 
(Acta  of  1861,  p.  61,)  husband  and  wife  are  prohibited  fh)m  testifying 
either  for  themselves  or  against  the  other  in  suits  for  divorce.    Page  164. 

APPEAL  from  the  Steuben  Ciicmt  Court 
Eluott,  J. — This  was  a  complaint  for  divorce  and  ali- 
mony,  filed  by  Eugenia  L.  Morse  against  Tlwmas  B.  Jfcrse^ 
her  husband.  The  complaint,  after  averring  their  marriage, 
the  number  and  ages  of  their  childron,  &c.,  charges  cruel 
treatment  as  the  cause  for  which  a  divorce  is  claimed. 
The  principal  acts  of  crud  treatment  specified  are  that 
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in  1858y  and  frequently  afterward,  tmtil  the  filing  of  the 
complaint,  her  husband  j&lsely  charged  her  ^^th  improper 
intimacy  with  other  men.  That  in  April  1862,  knowing 
her  to  be  in  poor  health,  the  defendant  frequently,  before 
the  plaintiff  went  to  bed,  poured  cold  water  on  her  night 
clothes  and  on  that  portion  of  the  bed  occupied  by  her. 
That  for  five  years  next  before  the  filing  of  the  complaint, 
the  defendant  prohibited  her  from  social  intercourse  with 
her  friends  and  relatives,  and  without  cause  forbade  them 
visiting  at  his  house.  That  frequently  for  days  and  weeks 
he  failed  to  speak  to  her,  and  paid  no  attention  to  her  when 
she  spoke  to  him,  and  treated  her  as  if  unworthy  of  his 
notice. 

The  defendant  answered  in  three  paragraphs. 

Ist.  The  general  denial,  except  as  to  the  allegations  of  the 
marriage  and  the  number  and  ages  of  their  children,  which 
were  admitted. 

2d.  As  to  charging  her  with  improper  intimacy  with 
other  men,  that  if  he  had  done  so,  it  was  because  of  her 
open  avowal  to  him  that  she  did  not  recognize  the  obliga- 
tions of  the  marriage  tie,  subsisting  between  them,  as  con- 
straining her  to  accept  him,  against  her  choice  or  affinities, 
as  the  father  of  her  offspring,  and  that  she  had  the  moral 
right,  independent  of  that  tie,  to  choose  the  father  of  her 
children ;  that  she  had  no  affinity  for  him,  and  regarded  co- 
habitation with  him  as  legalized  adultery. 

8d.  That  if  cruel  treatment  had  been  practiced,  it  had 
been  condoned. 

The  plaintiff  replied^  1st.  In  denial  of  the  answer. 

2d.  That,  as  to  the  second  paragraph  of  the  answer,  if 
she  made  use  of  the  statements  and  avowals  therein  charged, 
it  was  in  a  joke,  and  was  so  understood  by  the  defendant, 
he  well  knowing  that  she  never  entertained  any  such 
opinions. 

8d«  As  t9  the  third  paragraph  of  the  answer,  that  since 
the  condonation,  the  defendant  had  repeated  his  acts  of 
cruelty. 
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The  jury  to  whom  the  cause  was  submitted  for  trial  found 
a  general  verdict  for  the  defendant.  Motion  for  a  new  trial 
overruled,  and  judgment  on  the  verdict. 

On  the  trial,  after  the  defendant  had  given  evidence 
tending  to  prove  the  facts  set  up  in  the  second  paragraph 
of  the  answer,  the  plaintiff  offered  to  prove  by  one  Thomas 
GaleSj  a  competent  witness,  that  after  the  time  the  plaintiff 
made  the  statements  imputed  to  her,  and  before  the  defend- 
ant chained  her  with  improper  intimacy  with  other  men, 
^the  defendant  had,  from  his  own  admissions  to  the  witness, 
learned  diat  said  plaintiff  did  not  entert%p  such  opinions 
and  doctrines  as  set  out  in  said  second  paragraph  of  the 
answer."  But  the  court  refused  to  permit  the  evidence  to 
be  given  to  the  jury.  This  ruling  is  assigned  for  error. 
The  second  reply  alleges  that  if  the  plaintiff  made  the 
avowals  charged  in  the  second  paragraph  of  the  answer, 
they  were  made  in  jest,  and  that  the  defendant  knew  she 
did  not  entertain  such  sentiments.  As  the  defendant  had 
introduced  evidence  tending  to  prove  the  averments  in  the 
answer,  as  an  excuse  for  charging  his  wife  with  improper 
intimacy  with  other  men,  it  is  clear  that  the  evidence  offer- 
ed was  pertinent  to  the  issue,  and  should,  therefore,  have 
gone  to  the  jury.  Indeed,  the  defendant's  counsel  do  not 
controvert  the  fact  that  the  court  erred  in  rejecting  the 
evidence,  but  they  insist  that  the  judgment  should  not  for 
that  error  be  reversed,  for  the  reason  that  it  is  shown  by 
the  record  that  the  charge  of  improper  intimacy  with  other 
men,  even  if  wanton  and  imfounded,  was  afterward  for- 
given by  the  plaintiff. 

The  third  paragraph  of  tiie  answer,  as  we  have  seen,  al- 
leges that  if  cruel  treatment  had  been  practiced  it  had 
afterward  been  condoned.  And  the  jury,  in  answer  to 
several  interrogatories  propounded  to  them  by  the  courts 
at  the  request  of  the  defendant,  found  that  the  charge  of 
adultery  was  made  once  only;  that  it  was  made  to  the 
plaintiff  alone,  asd  not  to  or  in  the  presence  of  any  oth^ 
person;  that  the  plaintiff  forgave  him  for  said  charge,  and 
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there  was  a  reconciliation,  and  that  the  de£8ndant  never 
repeated  the  charge  afterward.  Condonation,  or  forgive- 
ness, was  a  good  answer  to  tiiat  act  of  alleged^  craelty,  or 
esLQse  for  divorce,  and  if  the  jury  had  fonnd  that  the  charge 
of  adultery  was  wanton  and  unfounded,  and  that  iho  de- 
foidant,  at  the  time  he  made  it,  knew  that  the  plaintiff 
did  not  entertain  the  sentiments  and  opinions  imputed  to 
her,  still  the  verdict  should  have  been  for  the  defendant, 
on  the  finding  of  the  juiy  that  the  charge  was  afterward 
condoned,  and  not  repeated  subsequently.  Section  101  of 
^  the  code  provides  that  "  The  court  must,  in  every  stage  of 
the  action,  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  affect  the  substantial  rights  of 
the  adverse  parly,  and  no  judgment  can  be  reversed  or 
affected  by  reason  of  such  error  or  defect/'  2  G.  &  H.,  122. 
Here,  as  we  have  seen,  the  plaintiff  was  not  injured  by 
the  error  of  the  court  in  rejecting  the  evidence.  Her  sub« 
Btantial  rights  were  not  affected  thereby,  because  the  gen- 
eral verdict  as  to  that  specification* must  have  been  for  the 
defendant,  even  if  the  issue  to  which  the  evidence  was 
alone  directed  had  been  found  for  the  plaintiff.  But  it  is 
infiisted  by  the  plaintiff's  counsel  that  the  charge,  though 
once  foi^ven,  was  again  revived  by  the  defendant's  subse- 
quent acts  of  cruelty.  The  date  of  the  condonation  is  not 
found  by  the  jury.  The  evidence  is  not  in  the  record,  and 
there  is  no  special  finding  of  any  other  alleged  act  of  cruelty, 
except  perhaps  that  of  pouring  water  on  the  bed,  &c.,  in 
reference  to  which  the  court,  at  the  request  of  the  plaintifil;^ 
propounded  to  the  jury  the  following  interrogatory,  viz: 
^  Were  the  bed  and  clothes  wet  by  the  defendant  as  stated 
in  the  complaint  ?"  To  which  the  jury  answered :  "  Not  at 
all  times."  Assuming  that  this  answer  is,  in  effect,  a  finding 
that  the  bed  and  clothes  were  wet  as  chaiged,  but  not 
as  frequently  as  alleged  in  the  complaint,  yet  the  jury  found 
that  theparties  continued  to  live  together,  and  traveled  to* 
getfaer  on  trips  of  pleasure.    And,  <<that  at  the  time  the 
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complaint  was  filed,  they  were  absent  on  a  pleasure  excur* 
sion  to  ToledOj  Ohio^  witii  the  children,  and  that  they  had 
lived  together  ever  since,  and  until  within  two  days  of  the 
trial  of  the  cause"  in  the  court  below.  We  find  nothing  in 
the  record  to  justify  us  in  holding  that  the  charge  of  im- 
proper intimacy  with  other  men  was  revived  by  subsequent 
acts  of  cruelty. 

Certain  special  interrogatories  were  addressed  to  the  jury, 
for  answers,  at  the  request  of  the  plaintifP,  in  case  they 
found  a  general  verdict.  On  the  return  of  a  general  ver« 
diet,  with  the  answers  to  the  interrogatories,  the  plaintiff 
asked  that  the  jury  be  sent  back  to  answer  the  interroga- 
tories more  definitely,  but  the  court  refiised  the  motion,  and 
this  is  urged  as  error.  The  interrogatories,  and  the  ans- 
wers theretx>  which  are  complained  of,  are  as  follows : 

<^lst.  Are  the  facts  stated  in  the  complaint  true  as  stated 
in  said  complaint?"    Answer.    "No." 

"  2d.  If  there  are  any  facts  stated  in  the  complaint  that 
are  not  true,  state  what  Tacts  are  not  true?" 

Answer.  "Not  sufiicient  cruel  treatment  to  warrant  a 
divorce." 

The  statute  provides,  that  "in  all  cases,  when  requested 
by  either  party,  the  court  shall  instruct  the  jury,  if  they 
render  a  general  verdict,  to  find  specially  upon  particular 
questions  of  fact,  to  be  stated  in  writing.  This  special 
finding  is  to  be  recorded  with  the  verdict."  2  G.  &  H., 
§  336,  p.  205.  The  statute  also  authorizes  the  jury,  in  their 
discretion,  unless  otherwise  mstructed  by  the  court,  to  find 
either  a  general  or  special  verdict,  but  provides  that  the 
court  shall,  at  the  request  of  either  .party,  direct  them  to 
give  a  special  verdict  in  writing  upon  all  or  any  of  the 
issues.  It  is  only  when  the  jury  find  a  general  verdict,  that 
either  party  is  entitled  to  have  a  special  finding  upon  par- 
ticular questions  of  fact.  If  the  jury  find  a  special  verdict 
upon  all  the  issues,  the  parties  are  not  entitled  to  a  special 
finding  upon  particular  questions  of  £act    It  is  evident. 
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from  this  statute,  that  by  the  phrase  "particular  questions  of 
&ct/'  is  intended  something  less  than  an  issue  presented  in 
the  case.    It  obviously  means  that  a  party  may  require  the 
jury  to  return  a  special  answer  to  single  questions  of  fact, 
pertinent  to  and  involved  in  the  issue,  tending  to  support  or 
defeat  it,  and  which  would  be  impliedly  covered  by  a  gen- 
eral verdict.    And  the  office  of  such  special  findings  is  that  if, 
under  the  law,  the  particular  facts  so  found  are  inconsistent 
with  the  general  verdict,  the  former  shall  control  the  latter. 
Here,  the  first  interrogatory  involves  the  entire  issue  on  the 
4  complaint,  under  the  general  denial.    And  the  second  inter- 
rogatory is  not  as  to  any  particular  fact,  but  requires  the 
jury,  if  they  do  not  find  all  the  facts  stated  in  the  complaint 
to  be  true,  to  state  what  facts  so  alleged  are  untrue.    Under 
the  statute,  this  interrogatory  was  irrelevant  and  improper, 
and  should  not  have  been  propounded  to  the  jury.    The 
answer,  though  not  specific,  was,  we  think,  more  pertinent 
than  the  interrogatory.    But  it  is  urged  that  as  the  de- 
fendant did  not  object  to  it  at  the  time  it  was  given  to  the 
jury,  the  objection  comes  too  late,  and  must  be  considered 
as  waived.    If  tins  be  so,  still  we  do  not  think  the  court 
erred  in  refusing  to  send  the  jury  back  for  a  more  specific 
answer.    It  was  the  duty  of  the  court,  without  objection 
from  the  defendant,  to  refuse  to  submit  the  interrogatory 
to  the  jury,  but  having  done  so,  if  in  answer  to  it  the  jury- 
had  found  material  questions  of  fact  that  were  inconsistent 
with  the  general  verdict,  the  plaintiff  might,  perhaps,  have 
availed  herself  of  such  special  finding.    But  not  having 
done  so,  the  court,  having  erred  in  giving  the  interrogatory 
to  the  jury  in  the  first  instance,  did  not  err  in  refusing  to 
require  a  second  and  further  answer. 

It  is  the  plaintiff,  who  first  erred  in  asMng  a  finding  uponi 
an  improper  question,  and  not  the  defendant,  who  is  corn- 
lining  of  the  acition  of  the  court  below. 

In  this  connection,  an  objection  is  made  by  the  plmntiff^ 
ta  the  intem^atories  addressed  to  the  lory  hj  the  eourci;  at ' 
Vol.  XXV.— 11. 
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the  reqaest  of  the  defendant,  and  to  the  answer  returned 
bj  the  jury  thereto,  on  the  ground  that  the  interrogatories 
were  asked,  and  special  findings  required,  absolutely,  and  not 
upon  the  contingency  that  the  jury  found  a  general  verdict; 
and  it  is  insisted  that  for  that  reason  the  interrogatories 
and  answers  are  void,  and  cannot  be  considered  in  this 
court  for  any  purpose-  But  we  think  the  objection  is  not 
well  taken.  The  record  shows  that  the  plaintiff  first  pre- 
sented interrogatories  asking  certain  special  findings,  in  the 
event  that  the  jury  found  a  general  verdict.  And  there- 
upon the  defendant  also  presented  interrogatories.  They 
contain  no  caption,  but  the  court  gave  them  to  the  jury 
with  those  presented  by  the  plaintiff,  and  though  the  record 
is  silent  as  to  the  matter,  we  think  the  reasonable  inference, 
from  the  facts  shown  in  the  record,  is  that  the  jury  were  only 
required  to  answer  them  in  the  event  that  they  found  a  gen- 
eral verdict  Such  was  the  duly  of  the  court  They  were 
given  to  the  jury  by  the  court  without  objection  to  their 
want  of  the  condition,  either  by  the  plaintiff  or  the  court 
The  jury  found  a  general  verdict,  and  also  returned  special 
findings  in  answer  to  the  interrogatories*  These  findings  are 
upon  the  record  as  facts  found  by  the  jury,  and,  as  far  as 
they  are  pertinent  to  the  issues,  we  are  at  a  loss  to  know 
upon  what  principle  they  should  be  disregarded.  If  the 
court  below  had  refused  to  submit  the  interrogatories  to 
the  jury  for  the  want  of  the  condition  upon  which,  under 
the  statute,  answers  should  be  required,  it  would  not  have 
been  error,  if  the  defendant  had  refused  to  annex  the  con- 
dition.  But  here,  the  court  did  submit  them  to  the  jury  to 
be  answered,  we  must  presume,  only  in  the  event  ^ey 
found  a  general  verdict  They  did  return  a  general  verdict, 
and  it  was  therefore  proper  that  they  should  also  find 
specially  in  answer  to  the  interrogatories. 

In  Bird,  d  al.  v.  Lanius.  7  Ind.  615,  and  in  the  Board  of 
CwmissianerSj  ^.,  v.  Eromery  8  Ind.  446,  to  which  we  are 
V6f erred  by  the  appellanti  the  court  below  refused  to 
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sobmit  the  interrogatories  to  the  jury  because  they  were  re- 
quired to  be  answered  unconditionally.  They  are  not  in 
point  here. 

The  court  permitted  evidence  of  the  amount  and  value 
of  property  possessed  by  the  wife  in  her  own  right.  This 
was  right,  as,  in  the  event  a  divorce  should  be  granted,  it 
would  be  a  proper  matter  to  be  considered,  in  connection 
with  the  amount  and  value  of  the  property  of  the  husband, 
and  the  other  facts  and  circumstances  of  the  case,  in  deter- 
mining the  amount  of  alimony  that  should  be  given  to  the 
wife. 

We  have  discussed  the  questions  arising  upon  these  find* 
ings  of  the  jury,  upon  the  assimiption  that  the  provisions 
of  the  code  under  which  they  were  evidently  had  are  ap- 
plicable to  divorce  cases.  They  are  so  discussed  in  the 
briefs  of  counsel* on  either  side.  But,  in  JEhmng  v.  Uwing, 
24  Ind.  468,  this  court  held  that  the  provisions  of  the 
statute  authorizing  divorces  prescribed  the  rules  of  prac- 
tice in  those  cases,  and  that  they  are  not  governed  by  the 
code.  In  Lewis  v.  Lewis,  9  Ind.  105,  this  court  held  that, 
"The  rule  of  procedure  in  cases  of  divorce  obviously  con- 
templates a  trial  by  the  court,  and  though  the  court  may  of 
its  own  motion,  or  by  consent  of  parties,  or  upon  the  motion 
of  either  party,  submit  the  questions  raised  by  the  pleadings 
to  the  consideration  of  a  jury,  still  the  verdict  may  not  be 
in  all  respects  conclusive.  And,  on  the  final  hearing  of  the 
cause,  the  court  may  look  into  the  whole  case,  and  disregard 
so  much  of  the  finding  of  the  jury  as  is  plainly  without  the 
isene."  And  this,  we  think,  is  the  correct  practice.  There 
is  nothing  in  the  findings  of  the  jury  in  this  case  requiring 
the  court  to  grant  a  divorce.  Indeed,  the  facts  of  the  case, 
BO  far  as  they  appear  from  the  record,  would  seem  to  forbid 
that  such  a  decree  should  be  rendered. 

The  court  refused  to  permit  the  plaintiff  to  testify  as  a 
^tness  in  her  own  behalf,  because  she  was  the  wife  of  the 
defendant  At  common  law,  parties  to  a  suit  were  incom- 
petent to  testify  as  witnesses  in  their  own  behalf,  but  in 
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1861,  the  le^slature  of  Indiana  passed  ^  an  act  in  relation 
to  witnesses,"  (Acts  of  1861,  p.  61,)  by  which  it  is  pro- 
vided that  all  firee  white  persons  of  competent  age  shall  be 
competent  witnesses,  &c.,  and  that  any  person,  a  party  in 
the  action,  may  testify  in  his  own  behalf  or  in  behalf  of 
any  other  party  to  the  same  action,  &c. 

The  third  section  makes  certain  exceptions  to  the  gen- 
eral provisions  of  the  act,  one  of  which  reads  thus :  ^^  hus- 
band and  wife,  as  to  matters  for  or  against  each  others  or  as  to 
communications  made  to  each  other  during  marriage." 
The  question  arises  upon  the  construction  to  be  given  to 
the  words,  "as  to  matters  for  or  against  each  other.^^  The 
question  has  not  been  regarded  as  free  from  doubt  and  un- 
certainty by  many  of  the  lower  courts  and  the  members  of 
the  bar;  and,  indeed,  some  of  the  courts  hf^ve  permitted  the 
parties  in  divorce  cases  to  testify  in  their  own  behalf, 
while  others  have  excluded  them.  The  question  is  fully 
and  ably  discussed  in  the  case  at  bar  on  both  sides.  On  the 
one  hand,  it  is  insisted  that  by  the  expression  "  as  to  mat- 
ters for  or  against  each  other,"  the  legislature  only  intended 
to  exclude  the  husband  or  wife  from  testifying  for  or 
against  the  other  in  suits  between  that  other  and  third 
persons,  and  not  to  prohibit  them  from  testifying  in  their 
own  behalf  in  suits  for  divorce. 

In  view  of  the  fact  that  under  the  statute  regulating  di- 
vorces, &c.,  the  defendant  may  be  reqmred  to  answer  the 
complaint  under  oath,  for  the  evident  purpose  of  using  the 
admissions  thus  forced  from  the  party  as  evidence  of  the 
facts  constituting  the  alleged  cause  for  a  divorce,  and  in  the 
further  consideration  of  the  fact  that  the  object  of  the  act 
of  1861  was  evidently  to  enlarge,  and  not  to  limit  or  abridge 
the  rule  of  evidence  as  to  the  competency  of  witnesses, 
the  writer  of  this  opinion  has  regarded  the  act  of  1861  as 
liOt  excluding  the  parties  in  divorce  cases  from  testifying. 
But  the  other  judges  do  not  concur  in  this  opinion.  They 
hold  that  by  the  terms  of  the  statute,  husband  and  wife 
are  ptohilnted  flrom  tettifying  either  for  themselves  or 
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against  the  other  in  suits  for  divorce,  and  that  the  court 
below  did  not  therefore  err  in  refusing  to  permit  the  plain- 
tiff to  testify. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed,  and  it  is  therefore  affirmed,  with  costs. 

A.  Edison,  for  appellant. 

D.  D.  Pratt  and  D.  P,  Baldmiij  for  appellee. 
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8TATUT1B — RsrsAL  BY  Implicatiok. — The  law  does  not  favor  a  repeal  by 
implication,  and  wh«n  two  acts  are  seemingly  repugnant,  they  must,  if  pos- 
sible, be  so  construed  that  the  latter  may  not  operate  as  a  repeal  of  the 
former. 

Same— Cities.— The  act  of  Jmie  18,  1852,  (1  B.  S.  1852,  p.  481,)  which  ex- 
emjite  farm  lands  included  within  the  limits  of  a  city  from  taxation  for 
municipal  pvrposee,  is  not  repealed  by  see.  42  of  the  act  of  1857,  (1  G.  ^ 
H.,  216,)  which  gives  the  common  council  power  to  collect  an  ad  valorem 
tax  "on  all  property  within  such  city." 

8A1CE. — The  act  of  1857  is  a  general  statute,  without  negative  words,  while 
the  exempting  act  of  1852  is  particular.  In  such  a  case  the  rule  is  that 
there  is  no  repeal  by  implication,  unless  it  is  absolutely  necessary  in  order 
to  give  the  words  of  the  later  act  any  meaning  at  all. 

APPEAL  from  the  Laparte  Circuit  Court. 

Fbazer,  C.  J. — ^This  was  a  suit  by  the  appellant  against 
the  appellee,  treasurer  of  Michigan  city,  to  restrain  the  col- 
lection of  city  taxes  upon  five  hundred  acres  of  farming 
lands,  no  part  of  which  had  ever  been  laid  off  into  lots,  or 
occupied  as  such.  Long  ago,  when  it  was  hoped  that 
Mkhigan  city  would  become  what  Chicago  is,  a  large  city, 
it  was  incorporated  as  a  city  by  special  act  of  the  legislature, 
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with  boundaries  including  about  five  thousand  acres  <^ 
farming  lands,  the  plaintiff's  being  a  part  thereof.  Bhortly 
after  the  passage  of  the  act  of  1857  for  the  incorporatioQ 
of  cities,  (1  Ot.  k  H.,  216,)  the  common  council,  by  reso- 
lution, adopted  that  act,  and  thenceforth  the  corporation 
has  existed  under  it.  Sec.  79.  Michigan  city  contains  less 
than  five  thousand  inhabitants,  and  the  plaintiff's  lands  con- 
stitute one  farm.  The  complaint  showing  the  foregoing 
facts  was  demurred  to  below,  and  the  demurrer  was  sustained, 
and  we  are  called  upon  to  determine,  in  reviewing  that  de- 
cision, whether  the  lands  were  subject  to  city  taxation. 

An  act  was  passed  June  18, 1852,  exempting  such  property 
from  city  taxation  in  cases  like  this.  IRS.  481.  Is  this 
act  repealed  by  the  act  of  1857  already  referred  to?  It  is 
claimed  that  it  is  inconsistent  with  section  42  of  the  latter 
act,  and  is  therefore  repealed  by  implication.  It  is  a  maxim 
in  the  construction  of  statutes,  that  the  law  does  not  favor  a 
repeal  by  implication,  and  it  has  accordingly  been  held  that 
where  two  acts  are  seemingly  repugnant,  they  must,  if  pos- 
sible, be  so  construed  that  the  latter  may  not  operate  as  a 
repeal  of  the  former.  Bowen  v.  LeasCy  5  Hill  221 ;  Bruce  y. 
SchuylcTy  4:  Qiim.  221;  DwarrisonStat.674.  It  has  also  been 
held,  in  pursuance  of  this  maxim,  that  an  act  is  not  repealed 
by  implication  where  the  legislature  had  no  intention  to  re- 
peal it.     Tyson  v.  PostUthwaU^  18  HI.  728. 

The  act  of  1857,  supray  is  in  effect  but  a  revision  and 
amendment  of  the  ^^  act  for  the  incorporation  of  cjties,"  of 
June  18, 1852.  1  B.  S.  208.  It  expressly  repeals  it  and 
all  acts  amendatory  thereof,  and  then  re-enacts  almost  the 
whole  body  of  it  in  exactly  the  same  language,  inserting 
some  new  provisions.  The  42d  section,  which  is  daimed 
to  effect  by  implication  the  repeal  insbted  on,  gives  the 
common  council  power  to  levy  and  collect  an  ad  valorem 
tax  "on  all  property  *  *  within  such  city."  The 
42d  section  of  the  "  act  of  1852,  for  the  incorporation  of 
cities,"  employed  precisely  the  same  language.  The  act 
last  mentioned  took  effect  on  the  same  day  wiih  the  act 
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exempting  &nning  lands  from  ciiy  taxes  already  cited. 
While  these  two  acts  continued  in  force  they  were,  by  the 
settled  roles  of  constraction,  to  be  so  interpreted  that  both 
could  have  effect  This  could  be  done  by  holding  the  par- 
ticular cases  mentioned  in  the  exempting  act  to  constitute 
exceptions  to  the  general  provisions  of  the  other  act,  and 
we  are  not  aware  that  any  doubt  was  entertained  upon  that 
subject  at  that  time. 

Now  we  cannot  suppose  that  the  legislature,  by  re-enact- 
ing a  provision  in  the  same  language  which  was  employed 
in  a  repealed  statute,  intended  to  impart  to  it  a  wider  scope, 
or  other  meaning,  than  that  which  the  same  words  were 
previously  intended  to  import,  especially  when  the  effect 
would  be  to  accomplish  what  is  not  favored  in  the  law — ^the 
repeal  of  another  statute  by  implication.  It  is  more  rea- 
sonable to  hold  that  the  words  have  been  employed  in  the 
same  sense  in  which  they  had  been  used  in  the  act  repealed. 
Duteher  v.  OroweUy  5  Gihn.  445,  is  in  point  upon  this  sub- 
ject In  1883  the  legislature  of  Illinois  enacted  that  plain- 
tiffs in  certain  actions,  which  had  been  commenced  by  sum- 
mons, ^^  might  at  any  timej  pending  such  suit,''  &c.,  sue 
out  an  attachment  in  aid  thereof.  In  the  act  as  printed  by 
authority,  the  word  "<erm"  appeared  instead  of  "time,"  but 
the  courts  held  this  to  be  a  misprint.  In  1845  the  statutes 
of  that  State  were  revised,  and  the  act  of  1833  was  em- 
bodied therein,  re-enacted  in  the  same  language  in  which 
it  had  been  before  printed,  including  the  error.  It  was 
held  that  the  legislature  intended  to  continue  the  act  in 
force  with  the  construction  which  it  had  previously  received, 
and  that  "term"  must  be  taken  to  mean  "time."  The  po- 
sition that  it  was  not  intended  to  repeal  the  act  in  question 
is  strongly  confirmed  by  the  fact  that  the  act  of  1857, 
(sec.  1,)  expressly  repeals  several  acts  which  would  un- 
doubtedly have  been  repealed  by  it  by  implication,  but  is 
entirely  silent  as  to  this  act  Why  was  this  ?  The  legisla- 
ture must  be  presumed  to  have  acted  with  deliberation,  and. 
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with  a  full  knowledge  of  all  exifiting  acts  upon  the  same 
Bubject.    Bowen  y.  LeasCy  supra. 

Again^  the  42d  section  of  the  act  of  1857  is  a  general 
statute,  without  negative  words,  while  the  exempting  act  of 
1852  is  particular.  In  such  a  case  the  rule  is  that  there  is 
no  repeal  by  implication  unless  it  is  absolutely  necessary, 
in  order  that  the  later  act  shall  have  any  meaning  at  all. 
Dwarris'674;  Sedgwick  on  Stat.  123 ;  WUUamsY.Jhitchard^ 
4  T.  B.  2.  The  authority  last  cited  was  a  case  much  like 
the  one  before  us.  An  act  of  parliament  had  authorized 
persons  to  inclose  and  embank  portions  of  the  soil  under 
the  river  Thames,  and  had  declared  that  such  land  should 
be  exempt  from  all  taxes.  Afterward  the  land  tax  act  by 
general  words  embraced  all  the  land  in  the  kingdom,  and 
it  was  held  that  a  tax  upon  the  particular  lands  mentioned 
in  the  first  act  was  illegal.  Numerous  other  cases,  both  Mig- 
lish  and  American,  cited  in  Sedgwick,  are  to  the  same  effect. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer. 

J.  B.  Niks,  for  appellant. 

J.  Bradley^  for  appellee. 


O'KAinBr  V.  "Kssssu 

^TiTU5-Boin>— >])Bnin>rarT  Cortraow.—- Where  real  estate  10  solcl  ly  tRle- 
bond,  withJk  covenant  to  eonvej  on  the  same  day  that  the  i^ote  given  for 
the  purchase  money  matures,  the  payment  of  the  note  and  the  making  of 
the  convoyance  are  dependent  aots,  and  at  law  there  could  be  no  recovery 
on  the  note,  unless  a  deed  was  tendered  on  the  day. 

.Akin — ^In  equity  a  suit  might  Ue  on  the  note^  as  Ibr  speoliie  perfiyrmanos^ 
ithoijgh  &»  doBd^waa  tendered  on  thift  day  ^amad  in.  tiie  eo|it)raQ^  b«ii  ia 
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■neh  ease  the  Tender  miust  show  that  he  has  performed,  or  offered  to  pex^ 
form,  the  contract  on  his  part,  bj  the  ezeontion  of  a  deed. 
Samx — LrcmcBBAHCSS. — Where  the  vendor  has  covenanted  to  convey  an  un- 
incumbered title,  he  cannot  compel  the  vendee  to  accept  an  incumbered 
title,  though  the  vendor  may  be  solvent. 

APPEAL  from  the  Warren  Circuit  Court. 

Frazbb,  C.  J. — ^The  questions  in  this  case  are :  1.  Whether 
where  a  promissory  note  has  been  given  for  the  purchase 
money  of  land,  and  a  title-bond  taken  conditioned  for  the 
conveyance  of  the  land,  with  an  unincumbered  title,  on 
the  same  day  that  the  note  becomes  due,  a  suit  can  be 
maintained  on  the  note,  if  a  deed  be  tendered,  though  the 
land  is  incumbered  by  a  mortgage  not  due,  the  obligor 
being  solvent?  2.  Whether  parol  evidence  is  admissible  to 
show  knowledge  by  the  purchaser,  when  the  contract  was 
made,  that  the  mortgage  incumbrance  would  not  be  due  at 
the  time  the  deed  was  required  to  bo  made  to  him?  A 
statement  of  the  pleadings  and  evidence  necessary  to  show 
how  these  questions  arise  is  omitted,  because  it  is  somewhat 
lengthy  and  would  accomplish  no  useful  purpose.  Of  the 
questions  in  their  order :  1.  The  payment  of  the  money 
and  the  conveyance  of  an  unincumbered  title  were  depend- 
ent acts,  and,  at  law,  there  could  be  no  recovery  unless  such 
a  title  was  offered  on  the  day.  McOuUoch  v.  Dawson^  1  Ind. 
413.  It  follows  that  in  the  present  case,  the  suit  on  the 
note  can  only  be  sustained,  if  at  all,  as  being  in  equity  to 
compel  a  specific  performance,  time  not  being  regarded  in 
equity  as  so  strictly  of  the  essence  of  the  contract.  But 
one  who  comes  into  equity  seeking  to  compel  a  specific 
performance  must  show  that  he  has  performed,  or  offered 
to  perform,  the  acts  on  his  part  to  be  performed,  which  con- 
stituted the  consideration  of  the  contract  which  he  asks 
the  court  to  compdi  the  other  party  to  perform.  This  is 
thoroughly  settied  by  the  authorities,  acting  upon  the  max- 
im that  ^hd  who  seeks  equity  must  do  equity.''  It  is  also 
in  entire  httrmony  with  the  prineiples  of  justice  and  honesfy« 
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The  purchaser  here  agreed  to  pay  his  money  for  an  unmcum- 
bered  title,  not  for  the  mere  covenant  of  the  vendor  against 
incumbrances.  He  purchased  the  land^  not  the  vendor's 
contract  J  and  having  contracted  for  the  former  unincumbered, 
a  court  of  equity  will  not  compel  him  to  take  it  with  an 
unpaid  mortgage  upon  it,  and  the  covenant  of  a  solvent 
party  against  the  mortgage.  The  power  of  the  court  to 
compel  a  specific  performance  is  an  extraordinary  power, 
and  will  not  be  exercised  in  behalf  of  a  party  who  is  either 
unwilling  or  unable  to  do  that  for  which  the  defendant 
agreed  to  pay. 

2.  We  cannot  perceive  that  any  influence,  in  such  a  case, 
ought  to  be  given  to  the  fact  that  the  purchaser  had  knowl- 
edge that  the  incumbrance  would  not  be  due  on  the  day 
fixed  for  making  the  conveyance.  It  was  certainly  compe- 
tent for  the  parties  to  contract  for  its  removal  before  its 
maturity.  They  did  so  contract  in  this  case,  and  must 
abide  by  their  agreement. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

J,  McCabCj  for  appellant. 

Davis  and  Bhodes^  for  appellee. 


Hays  t^.  Saok. 

APPEAL  from  the  Dearborn  Circuit  Court 

Frazeb,  C.  J. — ^A  reversal  is  claimed  in  this  cade  sdlely  upon 

the  ground  that  the  verdict  is  against  the  evidence.    The 

cause  has  been  submitted  to  four  juries,  resulting  in  one  fidl- 

ure  to  agree  and  three  verdicts  for  the  appellee.    The  firsts 
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for  $13  85,  the  eecond,  for  $16,  and  the  third,  for  $82  80. 
The  cause  originated  before  a  justice. 

In  view  of  the  foregoing  history,  it  is  difficult  to  believe 
that  we  are  expected  to  set  aside  the  verdict.  There  was 
the  evidence  of  one  witness,  the  plaintiff  himself,  which,  if 
true,  fuHy  supported  the  finding.  He  was  directly  contra- 
dicted by  the  oath  of  the  defendant,  and  the  testimony  of 
the  latter  was  somewhat  corroborated,  while  that  of  the 
former  was  not.  The  case  turned,  however,  upon  the 
credit  to  be  given  to  witnesses.  We  can  very  rarely,  if 
ever,  undertake  to  pass  upon  that  question,  and  certainly 
not  in  a  case  like  this.  It  is  peculiarly  a  question  for  a 
jury. 

The  judgment  is  affirmed,  with  ten  per  cent  damages  and 
costs. 

W.  W.  IMy^  for  appellant. 

S.  Greeny  for  appellee. 


CUKNINQHAH  V.  THOaCAB.  25 


iTAineAM  CoBPUS— Pbactigb. — A  demoTTer  is  not  the  proper  metliod  of  test- 
ing the  suffioieney  of  a  return  to  a  writ  of  habtoM  eorpu$, 

AasTBACT. — ^The  abetraet  required  by  the  rules  of  this  oovrt  it  not  a  mere 
index,  but  an  inteUigiUe  abridgment  of  that  part  of  the  record  which 
ie  neceesary  to  be  known  in  order  to  pass  npon  the  questiona  presented. 

APPEAL  from  the  Union  Conmion  Fleas. 

Fkazeb,  C.  J. — ^This  was  a  writ  of  habeas  corpus  obtained 
by  the  mother  of  a  child  of  tender  years,  aUeging  that  it 
was  illegally  restrained  of  its  liberty. 

A  demurrer  is  not  the  proper  method  of  testing  the  suf- 
ficiencyof  a  return  to  such  a  wriL    2  &•  ft  H.,  §  728,  p.  818. 
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Baxter  and  AiioUier  v.  Bodkin  and  OUiera. 

Tbe  evidence  Bupports  the  judgment  below.  No  useful 
purpose  would  be  attained  by  setting  it  out  in  this  opinion. 

The  cause  is  so  presented  that  we  would  be  at  liberty  to 
deem  the  errors  waived.  Instead  of  an  abstract  we  are 
furnished  with  an  index  to  the  transcript.  An  intelligible 
abridgment  .of  that  part  of  the  record  which  is  necessary 
to  be  known,  in  order  to  pass  upon  the  questions  presented^ 
is  required. 

The  judgment  is  affirmed,  with  costs. 

J".  F.  Gardner  J  for  appeUant. 

Jl  S.  Bdi  and  J.  Yaryariy  for  appellee. 


Baxter  and  Another  r.  Bodkin  and  Others. 

Husband  and  wife  cannot,  by  separate  deedi,  eonvej  the  lands  of  tbe  wife. 
Such  deeds  do  not  create  an  equity  sufficient  to  protect  the  ]>o88e88ion  of  a 

purchaser. 
A  right  in  equity  cannot  arise  out  of  an  instrament  which  binds  nobody. 

APPEAL  from  the  GrarU  Circuit  Court. 

Frazer,  C.  J. — This  was  a  suit  in  ejectment.  The  appel- 
lees were  the  plaintifis  and  heirs  at  law  of  one  Mary  Pickett^ 
a  married  woman,  who  died  intestate  in  1863. 

The  other  facts  not  controverted  by  the  pleadings,  to- 
gether with  those  specially  found  by  the  jury,  there  being 
no  general  verdict,  were  as  follows :  That  said  Mary  was 
seized  in  fee  of  said  lands;  that  on  the  4th  of  Novembery 
1862,  she  executed  and  delivered  to  the  defendant,  Elizabeth 
Baxter,  a  warranty  deed  ther^or,  in  which  her  husband 
did  not  join,  but  to  which  he  orally  consented;  that,  on  the 
27th  of  OetobcTj,  1862^  the  husband  had  executed  a  separate 
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deed  of  quit-claim  to  the  defendant,  Elizabethj  for  the  same 
land ;  that  the  comdderation  for  said  deeds  to  Mizabeth  was 
an  agreement  on  her  part  for  the  maintenance  of  said  Mary 
Pickett  daring  her  life,  the  performance  of  which  was  se- 
cured by  a  mortgage  upon  the  same  lands. 

The  defendants  moved  for  judgment  in  their  favor  upon 
the  verdict,  the  court  overruled  the  motion,  and  rendered 
judgment  for  the  plaintiffs. 

We  are  to  consider  whether  the  judgment  ought  to  have 
been  for  the  defendants. 

Without  the  aid  of  a  statute  no  deed  of  Mary  Pickett^ 
even  if  her  husband  had  joined  in  it,  would  be  effective  to 
convey  the  title,  either  at  law  or  in  equity,  under  the  cir- 
cumstances in  this  case.  What  then  is  the  statute?  ^^The 
joint  d^ed  of  the  husband  and  wife  shall  be  sufficient  to  con- 
vey and  pass  the  lands  of  the  wife,  but  not  to  bind  her  to 
any  covenant  therein."  1  G.  &  H.,  §  6,  p.  258.  It  is  too 
plain  for  discussion,  that  separate  deeds  executed  by  hus- 
band and  wife  respectively,  with  the  husband's  oral  consent 
to  the  wife's  act,  do  not  together  constitute  a  fulfillment  of 
the  requirement  of  this  statute.  'Sot  is  any  equity  thereby 
created  which  the  courts  can  recognize  as  sufficient  to  pro- 
tect a  possession.  In  the  nature  of  things,  it  must  be  im- 
possible for  a  right  in  equity  to  arise  out  of  an  instrument 
which  binds  nobody. 

The  judgment  is  affirmed,  with  costs. 

J.  Brovrrdee^  for  appellants. 

A.  SteeUy  B.  T.  &.  John  and  M.  i>.  Tfumpacnj  for  ap- 
pellees. 
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HAim^  Adminkfarator  v.  WAmoHBR. 

VAraxm  ajtd  Chod. — ^A  fkther  Is  mder  no  lagml  •bIig»tioii  to  Bopptai  ah 

•dolt  widowed  4iftii|^ta^  or  her  in&ni  oflsprfai^ 
Bamm — Wliether,  if  be  doee  eo,  ihe  ezpenee  of  tbeir  amlnteiiaaee  Is  to  be 

regarded  m  a  gratnitj  from  bim  to  tbe  dMighiery  it  to  be  oolleeted  firom 

the  olroiimftAneee. 
PftACTioi<-»If  there  le  teeiimonj  from  which  the  oonrt  that  tried  a  oaqm 

could  hATO  fairly  found  At  it  did,  the  8i^»reme  Court  will  not  dietnzb 

the  finding  though  AgAinet  the  weight  of  the  eridenoe. 

APPEAL  from  the  Tipton  Common  Pleaa. 

GRBQOiiTy  J. — ^The  appellee  filed  a  claim  against  the  estate 
of  his  deceased  daughter.  The  administrator  refused  to 
admit  it,  and  the  cause  was  placed  on  the  issue  docket.  Trial 
by  the  courts  finding  for  the  plaintiff,  motion  for  a  new 
trial  ovemdedy  and  judgment.  The  evidence  is  in  the 
record. 

About  the  Ist  of  Jantuxryj  1857,  the  decedent,  with  her 
infant  daughter,  on  the  death  of  her  husband,  went  to  live 
with  her  father,  and  continued  to  live  with  him  until  her 
death,  which  occurred  about  the  80th  of  DecembeVj  1862. 
With  the  exception  of  the  summer  and  &11  of  1860,  the 
deceased  was  in  delicate  health,  and  for  twenty-one  months 
immediately  preceding  her  death  she  was  confined  to  her 
room,  a  part  of  the  time  entirely  helpless.  The  claim  is 
for  the  board  and  expenses  of  the  deceased  and  her  infant 
daughter  for  the  time  they  were  with  the  plidntifil  It 
is  claimed  that  the  decedent  resided  in  the  family  of  her 
father,  as  a  member  thereof,  and  that  there  was  no  intention 
on  his  part  at  the  time  to  make  any  chaige  against  her  for 
board  and  expenses.  This  was  a  question  of  fact  for  the 
court  below.  That  court  having  found  for  the  plaintifi^  the 
evidence  is  not  of  such  a  character  as  to  justify  this  court 
in  interfering  with  that  finding.  The  fiHther  was  under  no 
l^gal  obligation  to  support  his  adok  daughter  and  her  oiS^ 
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spring.  Whether  the  board  and  expenses  of  the  decedent 
and  her  child  were  a  gratuity  from  the  father  to  the  daugh- 
ter is  to  be  collected  from  all  the  facts  and  circumstances 
surrounding  the  case.  The  fact  that  the  daughter  had  an 
estate  of  her  own;  that  she  was  in  delicate  health,  most  of 
the  time  requiring  and  receiving  attention ;  that  she  stated^ 
on  two  difterent  occasions,  that  she  desired  her  father  to 
have  her  portion  of  her  deceased  husband's  estate,  as  a 
compensation  for  his  trouble  and  expenses  in  taking  care 
of  her  and  her  child,  are  all  matters  tending  to  sustain  the 
finding,  and  were  proper  to  be  considered  by  the  court  in  the 
determination  of  the  question  in  controversy.  The  rule  is, 
that  if  there  is  testimony  from  which  the  court  below 
eould  fairly  find  as  it  did,  this  court  will  not  disturb  the 
finding  although  against  the  weight  of  the  evidence. 

The  judgment  is  afiirmed,  with  costs. 

linjsday  and  LewiSy  for  appellants. 

Vanhom  and  Sobinsorij  for  appellee. 


HuBER  V.  The  State. 


DnoBDBftLT  HousBw— Information  eliarging  ihhi  A,  on  the  Ist  day  of  JKy, 
1864^  and  on  diyen  other  days  Bubseqnent  and  prior  thereto,  wae  ih^ 
owner  and  keeper  of  a  businees  house  in  the  town  of,  &o.,  wherein  he 
kepi  for  sale  and  actnaUy  sold  intozicatin(f  liquors,  in  quantities  to  suit 
pnrehasers,  to-wit:  lager  beer  by  the  pint,  half-pint,  glass,  &o^  and  then 
and  there  kept  said  house  in  a  disorderly  manner,  to  the  annoyance  of 
the  eitisens  liTing  in  the  Ticinity  of  said  house,  speeii^ing  the  sort  of 
disorder  suffered,  Yii,  suffering  persons  to  congregate  and  remain  in  and 
about  the  same^  drinking,  swearing,  ttampingi  hallooing  and  making 
diveni  difltnriNuiMt  and  tniniittfl. 
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Held^  that  the  infonnation,  whether  under  the  10th  eeetion  of  the  aet  defin- 
ing miedemeanorsi  (2  Q.  &  H.,  461,)  or  the  18th  section  of  the  temperance 
law  of  1859,  (1  0.  &  H^  617,)  was  Buffioient. 

Beld^  also,  that  the  former  act,  so  Ux  as  it  conflicts  with  the  latter,  is  re- 
pealed. 

APPEAL  from  the  Hendricks  Ciommon  Pleas. 

Elliott,  J. — Hvber^  the  appellant,  was  prosecuted  and 
convicted  m  the  Hendricks  Common  Pleas  for  keeping  a 
nuisance. 

The  only  question  urged  for  the  reversal  of  the  judg- 
ment is  as  to  the  sufficiency  of  the  information. 

The  information  charged  that  said  Hvber,  ^<on  the  1st 
day  of  May^  1864,  and  on  divers  other  days  subsequent  and 
prior  to  said  day,  was  the  owner  and  keeper  of  a  business 
house  in  the  town  of  DanvUU^  Hendricks  county,  IrvdianOj 
wherein  he  kept  for  sale,  and  actually  sold,  intoxicating 
liquors  in  quantities  to  suit  purchasers,  to-wit :  lager  beer 
by  the  pint,  half-pint,  glass,  &c.  *  *  *  *  * 
And  that  said  Jacob  Huber  did  then  and  there  keep  said 
house  in  a  disorderly  manner,  to  the  annoyance  generally 
of  the  citizens  living  in  the  vicinity  of  said  house."  It 
also  specifies  the  character  of  the  disorder  suffered  in  said 
house,  viz,  ^^suffering  divers  persons  to  congregate  and  re- 
main in  and  about  the  same,  drinking,  swearing,  stamping, 
hallooing  and  making  divers  disturbances  and  tumults." 

The  appellant  contends  that  the  information  is  founded 
on  the  10th  section  of  the  act  defining  misdemeanors.  2 
G.  &.  H.,  461,  While  the  Attorney  General  insists  that  it 
is  based  upon  the  13th  section  of  the  temperance  law  of 
1859.    1G.&H.,617. 

The  information  would  be  good  under  either  statute,  but 
the  former,  so  far  as  it  conflicts  with  the  latter,  is  repealed. 
They  difier  as  to  the  penalty  to  be  inflicted. 

The  18th  section  of  the  temperance  law,  supra^  enacts, 
that  **  Every  place,  house,  room,  arbor  or  shed,  wherem 
intoxicating  liquors  are  sold,  bartered  or  given  away,  or 
Buffered  to  be  drank,  if  kept  in  a  diaosdeily  BUBmer,  diali 
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be  deemed  a  common  nuisance,  and  the  keeper  iheieofi 
upon  conviction^  shall  be  fined  in  any  sum  not  less  than 
$50  nor  more  than  $200,  to  which  may  be  added  by  the 
court  or  jury  trying  the  cause,  imprisonment  in  the  counly 
jail  for  any  determined  period  of  time,  not  exceeding  three 
months.''  The  objection  is  not  well  taken,  and  the  judg- 
ment must  therefore  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

M.  M.  Bay  and  J.  W.  Grordon^  for  appellant. 

2>.  j^*  WtUiam^on,  Attorney  General  for  the  State. 


The  LomsviLLB  and  Nbw  Albany  Railroad  Company  t.  Thb 
Stats,  on  the  relation  of  McCabtt,  Auditor  of  State. 

Bau-boaim— TAXATiOH.-^Th0  roUing  machinery  of  a  nmroad  is  intimfttoly 
connected  with  the  purposes  and  uses  of  the  track  and  superstructure^ 
and  it  is  within  the  power  of  the  legislature  to  treat  such  machinery  as 
real  property  for  purposes  of  taxation. 

Bamb — VAXiUATiojr. — ^The  oonstitntion  does  not  require  a  uniform  method 
of  Taluatlon  of  property  for  taxation,  but  only  ''such  r^ulationsasehaU 
secure  a  just  Taluatlon."  In  determining  how  this  end  sha))  be  secured^ 
the  legislature  must  exercise  a  discretion,  and  unless  the  method  adopted 
be  clearly  inadequate  to  secure  the  result^  the  courts  cannot  interfere. 

Saxb— SeoUon  6  of  the  act  of  MattK  4, 1859,  (Acta  of  1869,  p.  6,)  which 
proTides  that  the  appraisers,  in  estijpating  the  yalue  of  the  road,  shalll 
take  into  consideration  the  location  of  the  road  for  business,  the  oompeti- 
tion  of  other  roads,  its  earnings,  &C.,  is  constitutional. 

Tazatiov  or  Stock. — ^The  aets  of  1868  and  1859,  tupra^  relate  only  to  the 
ftssessmeni  of  real  property.  The  act  of  1852  remains  in  foroe  as  to  the 
sssessment  of  personal  property,  and  under  its  prvTisions  a  list  of  all 
the  stock  of  the  railroad  company,  which  includes  aU  personal  property, 
Bhould  be  Aimished  to  the  auditor  of  the  proper  county  between  Jtmuary 
let  and  Jwm  1st. 

SaMb.— If  the  proper  offioer  of  the^«ompany  Mis  to  mftke  such  return  befest 
th^  1st  d*y  of  tlif^,  it  beooniM  Qie  duly  of  the  Auditor  to  mtdct  it,  under 
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Beo.  87  of  the  act  of  1852,  and  the  eompanj  has  no  longer  a  right,  and 
cannot  be  required,  to  make  such  statement. 
Mandamus. — ^A  mandate  will  not  lie  where  the  statute  has  expressly  pro- 
Tided  another  adequate  remedy. 

APPEAL  from  the  Floyd  Common  Pleas. 

Ray,  J. — ^The  Auditor  of  State  filed  in  the  Court  of  Com- 
mon Pleas  of  Floyd  county,  an  affidavit  charging  that  tho 
appellant  did  not,  between  the  1st  day  of  January ^  1864,  and 
the  Ist  day  of  June  next  ensuing,  file  with  the  auditor  of 
Floyd  county,  where  the  principal  office  of  the  company  was 
situated,  a  statement  of  the  amount  of  its  capital  stock  for 
taxation,  and  praying  for  a  mandamus  requiring  it  to  do  so* 
A  motion  was  made  upon  this  affidavit  for  a  mandamus,  and 
upon  the  overruling  of  a  demurrer,  an  alternative  writ  was 
issued.  A  return  was  made  to  the  writ,  and,  upon  ^notion, 
the  return  was  rejected,  and  a  peremptory  mandamus  was 
issued.  The  questions  presented  by  these  rulings  of  the 
court  were  properly  reserved  and  are  now  before  us  for  our 
^consideration,  The  first  question  we  will  examine,  is 
whether  the  appellant  was  in  default  in  not  having  made  a 
statement  to  the  auditor  of  Floyd  county  of  the  amount  of 
its  capital  wsTtock  for  taxation.    . 

An  act  of  the  legislature  was  approved  March  4, 1859, 
entitled  ^^  an  act  to  amend  the  sixth,  eighth,  ninth  and  four- 
teenth sections  of  an  act  entitled  ^an  act  to  provide  for  the 
appraisement  of  real  estate,  and  prescribing  the  duties  of 
officers  in  relation  thereto,'  approved  December  21,  1858, 
also  defining  the  duties  of  appraisers  and  deputy  appraisers, 
and  the  Auditor  of  State.'' 

If  this  was  the  only  law  in  force  in  regard  to  the  ap- 
praisement and  taxation  of  the  property  of  railroad  com- 
panies, then  no  such  statement  was  required  to  be  furnished. 
The  appellant  insists  that  this  was  and  is  the  only  law  in 
force  on  this  subject. 

The  appellee  denies  that  the  amendment  of  1859,  to  the 
act  of  1858|  is  valid,  and  in^ts  that  the  ^^  act  to  provide  for 
the  valuation  and  appraisem^it  of  real  property,"  &o.y 
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approved  June  21, 1852,  with  the  amendmentB  to  that  act 
approved  December  21, 1858,  is  the  only  law  in  force  provid- 
ing for  the  appraisement  and  taxation  of  the  property  of 
railroad  companies. 

The  first  objection  presented  to  the  amendatory  act  of 
1859,  is  that  the  title  embraces,  as  the  subject  to  be  ap- 
praised, real  estate  alone,  and  that  the  act,  after  providing 
for  a  "  valuation  of  all  lands,  town  lots,  depot  grounds,  and 
buildings  and  improvements  thereon,  other  than  road  beds, 
switches  and  side-tracks,  and  railroad  tracks  and  super- 
structures thereon,  used  or  held  by  railroad  companies, 
according  to  the  same  rule  prescribed  for  ascertaining  the 
value  of  other  real  property,^'  proceeds  to  direct  that  the 
appraisers  shall  ^'  then  appraise  the  value  of  said  road  per 
mile,  through  their  respective  counties,  including  in  that 
valuation  the  value  of  all  the  rolling  machinery  aforesaid^ 
depots,  depot  grounds  and  machine  shops/'  This  rolling 
machinery,  it  is  insisted,  is  personal  property,  and  not  com- 
ing within  the  subject  matter  stated  in  the  title,  as  required 
by  sec.  19,  art.  4  of  the  constitution  of  this  State,  must  be 
stricken  from  the  act,  and  then  the  act,  failing  to  provide 
for  the  valuation  for  taxation  of  such  personal  property, 
would  not  comply  with  sec.  1,  art.  10  of  the  constitution, 
requiring  that "  The  General  Ass^nibly  shall  provide  by  law 
for  a  uniform  and  equal  rate  of  assessment  and  taxation ;  and 
shall  prescribe  such  regulations  as  shall  secure  a  just  valuation 
for  taxation  of  all  property,  both  real  and  personal,  except- 
ing such  only  for  municipal,  educational,  Uterary,  scientific, 
religious  or  charitable  purposes,  as  may  be  specially  ex- 
empted by  law.*'  This  objection  is  not  well  taken.  The 
rolling  machineiy  is  intimately  connected  with  the  pur- 
poses and  uses  of  the  railroad  track  and  superstructure,  and 
the  power  of  the  legislature  to  treat  it  as  realty  for  the  pur- 
poses of  taxation  cannot  be  seriously  questioned.  It  is  so 
treated  in  this  act,  and  is  therefore  embraced  in  the  title. 

The  act  further  provides  that  in  making  the  estimate  of 
tihe   valae  of  the  road,  <<the  appraisers  shall  take  into 
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consideration,  in  addition  to  the  rule  prescribed  for  the  vala- 
ation  of  real  estate,  the  location  of  such  road  for  business^ 
the  competition  of  other  roads,  its  earnings,  above  current 
expenses  and  repairs,  its  condition  for  present  and  future 
business,  so  aa  to  enable  them  to  arrive  at  the  actual  present 
value  of  such  road,  independent  of  what  it  cost,  or  the 
amount  of  its  indebtedness."  It  is  objected  that  this  re- 
quires a  special  method  of  appndsing  the  real  estate  of  rail- 
road companies,  and  contravenes  the  provision  of  the  con- 
stitution last  cited.  But  the  constitution  does  not  require  a 
uniform  method  of  valuation  of  property,  but  only  "  such 
regulations  as  shall  secure  a  just  valuation  for  taxation  of 
all  property,  both  real  and  personal."  The  legislature  must 
use  a  discretion  as  to  the  best  method  of  securing  a  just 
valuation  of  property,  and  unless  the  method  adopted  be 
clearly  inadequate  to  secure  that  result,  we  cannot  question 
its  action.  The  elements  that  make  up  the  value  of  a 
railroad  are  not  identical  with  those  that  give  value  to  other 
property,  and  it  is  certainly  proper  to  take  into  account,  iu 
estimating  such  value,  every  consideration  enumerated  ia 
the  statute.  Indeed,  it  seems  to  us  that  the  direction  was 
hardly  required,  as  an  intelligent  appraiser  would  naturally 
give  weight  to  all  these  things  in  making  an  estimate  of  the 
value  of  the  railroad. 

The  appellee  also  urges  that '  the  act  does  not  provide  for 
the  appraisement  and  taxation  of  the  personal  property  of 
railroad  companies,  and  therefore  fails  to  comply  with  the 
constitutional  requirement  that  all  real  and  personal  prop- 
erty should  be  taxed,  except  as  therein  mentioned. 

The  act,  however,  does  not  profess  to  include  personal 
property.  It  is  but  an  amendment  of  certain  sections  of 
the  act  of  1858,  suprnj  and  that  act  only  related  to  the  ap- 
praisement of  real  estate,  and  only  repeals  ^^  so  much  of 
sections  82,  88,  84  and  85,  of  ^an  act  to  provide  for  the 
valuation  and  assessment  of  the  real  and  personal  property, 
and  the  collection  of  taxes  in  the  St^te  of  Indiana;  for  the 
election  of  township  assessors,  and  prescribing  the  dutiea 
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of  aseessors,  appraisers  of  real  property,  county  treasurers 
and  auditors,  and  the  treasurer  and  auditor  of  State,  ap- 
proved June  21, 1852^  as  are  inconsistent  with  the  provis- 
ions of  this  act." 

The  act  of  1858,  then,  only  repeals  so  much  of  the  act 
of  1852  as  relates  to  the  appraisement  of  real  estate,  in- 
cluding rolling  stock  of  railroads,  and  leaves  in  full  force 
all  the  requirements  of  that  law  in  regard  to  the  furnishing 
to  the  auditor  of  the  proper  county  a  list  of  all  the  stock  in 
said  company  and  its  value.  The  stock  includes  all  the 
personal  property  of  a  railroad  company.  The  State  v. 
Hamilton^  6  Ind.  810.  The  law  of  1859,  and  so  much  of 
the  law  of  1852  as  did  not  conflict  with  its  provisions, 
therefore  remained  in  force,  and  provided  for  the  listing 
and  appraisement  of  all  the  property,  real  and  personal,  of 
railroad  companies,  and  is  therefore  not  objectionable  in 
failing  to  comply  with  the  requirements  of  the  constitution. 
It  was  then  the  duty  of  the  appellant,  in  obedience  to  the 
law  of  1852,  supray  to  have  furnished  to  the  auditor  of  Floyd 
county,  between  the  1st  day  of  January  and  the  Ist  day  of 
«7Mne,ali8tof  all  personal  property  of  said  company,  except 
its  rolling  machinery,  and  its  value.  This,  the  affidavit 
avers,  the  appellant  failed  to  do.  It  then  became  the 
duty  of  the  auditor,  upon  such  failure,  to  proceed  to 
make  such  list,  as  required  by  sec.  87  of  the  act  of  1852, 
supra,  and  the  railroad  company  had  no  longer  a  right,  and 
could  not  be  required,  to  make  such  statement.  Hamilton 
V.  The  State,  supra.  If  it  were  not  provided  by  statute  that, 
upon  failure  of  the  railroad  company  to  file  such  state- 
ment within  the  time  required  by  law,  the  auditor  of  the 
county  shall  proceed  to  make  the  same,  a  mandamus  would 
doubtless  lie,  to  compel  the  officers  of  the  railroad  to  fur- 
nish the  list  after  the  time  had  expired;  but  the  rule  is  well 
established  that  mandamus  will  not  lie  where  the  statute 
haa  expressly  provided  another  adequate  remedy.  Upon 
the  failure  of  the  appellant  to  comply  with  the  law,  it 
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became  the  duty  of  the  auditor  of  the  proper  county  to 
prepare  the  statement,  and  the  auditor  of  State  could  look 
only  to  him.  This  is  in  accordance  with  the  ruling  of  the 
court  in  the  case  we  have  cited,  and  we  are  not  disposed  to 
question  its  correctness. 

For  the  reason  stated,  the  court  should  have  overruled 
the  motion  to  reject  the  return  of  the  appellant  to  the 
alternative  writ  ' 

The  judgment  is  reversed,  and  the  cause  remanded  tor 
further  proceedings  in  accordance  with  this  opinion. 

T,  L.  Smith  and  M.  C.  Kerry  for  appellant. 

JD.  E.  WUlianison^  Attorney  General,  and  if.  Orawford^  for 
the  State. 


Johnson  and  TVlfe  v.  Wilcox. 

AoEKCT — ^MiscoNDVOT  Of  SiTBYiriN 0  Pabtnbk. — A  delivered  a  note  to  B  awl 
G  for  coUection,  taking  their  receipt  therefor.  After  B's  death,  the  note 
was  ooUected  by  C,  the  sarviying  partner.  Suit  against  G,  and  the 
administrator  of  B,  to  recoTer  the  money  collected. 

Mdd^  that  the  relation  between  the  parties,  which  was  that  of  principal 
and  agent,  was  terminated  by  the  death  of  B,  and  his  estate  eannot  be 
charged  for  the  subsequent  misconduct  of  C. 

APPEAL  from  the  Brown  Common  Pleas. 

Gbegobt,  J. — Suit  by  Jvlia  WUcoXy  executrix  of  Strom 
WilcaXy  deceased,  against  Hester  and  the  appellants. 

The  complaint  avers  that  the  plaintiiF  delivered  to  James 
S.  Hester  and  Letms  Prossery  partners,  for  collection,  a  note 
executed  by   W.  S.   Phips  and  otiiers,  and  payable  tso 
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Hiram  Wilcox j  for  |125,  with  interest  from  date,  dated  the  22d 
of  i>ea57w6€r,.1856,  for  which  Hester  ^  Prosser  executed  their 
joint  receipt.  That  Prosser  died  on  the  8d  of  Jxdy^  1868. 
That  afterward  Hester  received  from  the  makers  of  the 
note  $96  58.  That  Mary  Prosser^  the  widow  of  the  dece- 
dent, was  appointed  administratrix  of  her  deceased  hus- 
band's estate,  and  that  she  made  her  final  settlement  on  the 
26th  of  Aprilj  1864 ;  making  the  statement  in  her  final  re- 
port that  she  had  paid  the  debts  of  the  intestate,  when  in 
fact  she  had  not  paid  the  debts  which  had  come  to  her 
knowledge,  and  that  of  Hester^  her  attorney.  That  the  set- 
tlement was  made  before  the  time  fixed  by  law  for  the  pur- 
pose of  defrauding  the  plaintiflT,  and  other  creditors  of  the 
estate.  That  after  the  final  settlement  Mary  Prosser  inter- 
married with  Johnson^  her  co-defendant.  Prayer  that  the 
final  settlement  be  set  aside,  for  judgment  against  the  de- 
fendant for  $200,  and  for  all  other  proper  relief.  Johnson 
and  wife  demurred  to  the  complaint,  but  the  demurrer  was 
overruled.  They  then  answered  in  two  paragraphs.  1st. 
General  denial.  2d.  That  they  admit  that  the  plaintiff  placed 
in  the  hands  of  Hester  and  Prosser  a  note,  for  collection,  for 
which  they  executed  their  joint  receipt  as  alleged  in*  the 
complaint,  and  that  afterward  they  took  judgment  upon 
the  note.  That  after  the  taking  of  the  judgment,  and 
before  any  portion  of  the  same  was  collected  by  Hester^  the 
said  Prosser  departed  this  life.  The  plaintiff  demurred  to 
the  second  paragraph  of  the  answer,  which  demurrer- was 
sustained.  Trial  by  the  court;  finding  for  the  plaintiff; 
motion  for  a  new  trial  overruled,  and  judgment  setting 
aside  the  final  settlement,  and  against  Mavy  Johnson,  ad- 
ministratrix of  said  estate,  for  $96  58. 

No  notice  is  taken  of  Hester  in  the  proceedings  subse- 
quent to  the  complaint. 

The  first  question  presented  by  the  record  is,  did  the 
court  below  err  in  overruling  the  demurrer  to  the  com- 
plaint?   It  is  urged  that  the  ccHnplaint  does  not  aver  a 
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demand  on  the  defendants  for  the  money  collected  by  Hester. 
TothiB  it  is  answered  that  the  allegation  of  fraud  in  making 
the  final  settlement  of  the  estate  of  Prasser  is  sufficient  ex- 
cuse for  not  making  such  demand,  because  the  law  does  not 
j^equire  a  demand  on  tortfeasors.  It  is  not  alleged  that  Hester 
is  insolvent.  He  is  joined  in  the  suit  with  the  administra- 
trix of  his  deceased  partner.  It  is  true  that  no  notice  is 
taken  of  him  after  the  filing  of  the  complaint,  but  the  demur- 
rer was  to  acomplaint  against  him,  as  well  as  against  Prosser^s 
admimstratrix.  If  it  be  admitted  that  the  latter  could  be 
sued  jointly  with  the  former  for  the  money  in  question,  yet 
it  would  doubtless  be  necessary,  before  commencing  the 
action,  to  demand  the  money  of  the  surviving  partner. 

The  complaint  shows  that  the  money  was  collected  by 
Hester  after  the  death  of  JProsser.  Thq  relation  existing 
between  the  plaintiff  and  Hester  ^  Prasser  was  that  of 
principal  and  agent;  the  death  of  Prosser  terminated  the 
agency,  and  the  misconduct  of  Hester  after  that  event  could 
not  charge  the  estate  of  the  former. 

The  joint  receipt  of  Hester  ^  Prosser  was  a  contract  of 
agency  only,  and  required  of  them  their  faithful  conduct  in 
collecting  the  note,  and  paying  over  the  proc^ds  on  de- 
mand to  the  plaintiff.  This  was  the  extent  of  their  under- 
taking. The  court  erred  in  overruling  the  demurrer  to  the 
complaint.  TUs  disposes  of  all  the  other  questions  in  the 
record.  For,  if  the  complaint  was  bad,  the  court  erred  in 
sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer,  if  for  no  other  reason,  because  a  bad  aAswer  is  good 
enough  to  a  bad  complaint.  The  court  erred  in  setting  aside 
the  final  settlement,  because  there  was  no  cause  of  action 
shown  against  the  estate. 

We  have  not  considered  the  question  whetiier  the  estate 
of  a  deceased  partner  can  be  made  liable  before  exhausting 
the  partnership  assets  in  the  hands  of  the  survivor. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
jinande^y  with  directions  to  the  court  below  to  sustain  the 
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demurrer  to  the  complaint,  and  for  farther  proceedings  in 
accordance  vdth  this  opinion. 

C.  F.  McNvUy  A.  JSnnia  and  W.  H.  Bainbridge  for  ap- 
pellants. 

W.  W.  Browning^  W.  B.  Harrison  and  W.  8.  Shirley ^  for 
appellee. 


»  m' 


The  Toledo  and  Wabash  Railway  Company  t;.  Goddabd. 

Neolioehce — ^Rss  GiSTiB. — Suit  against  a  railway  company  for  damages 
caused  by  running  a  train  of  cars  oyer  the  plaintiff's  wagon  and  horses, 
while  they  were  being  driven  by  the  plaintiff's  serrant  along  a  publio 
highway. 

Held,  that  if  the  serrant  eontribated  by  his  &egligenoe  to  the  accident,  the 
plaintiff  could  not  recover. 

ffeldf  also,  that  the  statements  made  by  the  servant  at  the  time,  as  to  the  / 
cause  of  the  accident,  were  a  part  of  the  res  guia^  and  admissible  in ; 
evidence  against  the  plaintiff. 

pRACTicB. — Where  the  court  below  refttses  to  permit  a  question  to  be  ans- 
wered by  a  witness,  the  particular  facts  expected  to  be  elicited  must  be 
shown,  in  order  that  this  court  may  judge  of  their  materiality.  If  this 
is  not  done,  the  error  is  not  available. 

Special  FiNDnroe. — ^The  court,  at  the  request  of  the  plaintiff  submitted  to 
the  jury  the  following  interrogatories :  1st.  *<  Was  not  the  defendant  guilty 
of  negligence  in  placing  the  freight  car  on  the  side  track  on  the  street, 
thereby  obstructing  the  same  ?  2d.  Was  not  the  defendant  guilty  of  neg- 
ligence in  not  placing  some  visible  signal  to  indicate  the  approach  of  the 
backing  train?  "    To  each  of  which  questions  the  jury  answered,  "  Tes.'' 

Meld,  that  the  interrogatories 'were  not  within  the  statute,  and  should  not 
have  been  submitted  to  the  jury,  because  they  do  not  ask  a  finding  on  any 
particular  matters  of  fact,  but,  assuming  certain  facts,  ask  the  jury  to 
pronounce  upon  the  question  of  negligence,  as  a  eonduflion  of  law  from 
the  facts  assumed. 

PsACTicE— RbtessjIlL.— The  general  rule  is,  that  if  there  was  evidence  from 
which  the  jury  might  reasonably  have  found  a  fact,  this  court  will  not 
disturb  the  verdict,  because  there  was  other  evidenoe  in  conflict  with  that 
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on  vhich  the  finding  was  based.  But  where  the  OTidence  in  support  of 
the  finding  is  clearly  and  oonclusiTely  contradicted,  this  court  will  not 
hesitate  to  reverse  the  case. 

Bailkoads — Okdinabt  Case. — ^Where  the  engineer  of  a  train  of  cars 
sounds  the  whistle  and  rings  the  bell,  and  runs  the  train  at  a  reasonable 
speed  in  approaching  a  crossing,  he  exercises  reasonable  and  ordinary 
diligence,  which  is  all  the  law  requires. 

Railroads — ^Hiohwats. — ^The  rights  and  duties  of  a  railroad  company, 
and  of  persons  traveling  on  a  public  highway  which  crosses  the  track  of 
the  railroad,  are  mutual.  Both  have  the  right  to  pass,  and  both  are 
bound  to  use  ordinary  care  and  diligence  to  avoid  iigury. 

OaniHAET  Caes. — Ordinary  care  is  that  degree  of  care  which  a  person 
of  ordinary  prudence  is  presumed  to  use,  under  the  particular  circum- 
stances, to  avoid  injury,  and  should  be  in  proportion  to  the  danger  to  be 
avoided,  and  the  fatal  consequences  involved  in  its  neglect 

Mutual  Neolioemce.— The  party  complaining  of  an  injury  caused  by  the 
negligence  of  another,  cannot  recover  if  it  appears  that  by  the  want  of 
ordinary  care  and  prudence  on  his  part  he  contributed  directly  to  the 
iigury.  Where  negligence  is  the  issue,  it  must  be  a  case  of  unmixed  negli- 
gence to  justify  a  recovery. 

APPEAL  fix)m  the  Wdls  Circuit  Court. 

Elliott,  J- — This  was  a  suit  by  Goddard^  against  the 
railroad  company,  before  a  justice  of  the  peace  of  Allen 
county,  for  injuries  to  the  wagon  and  horses  of  the  former, 
caused  by  the  cars  of  the  latter,  at  a  point  where  a  street 
or  public  highway  crossed  the  track  of  the  railway,  by  the 
alleged  carelessness  of  the  servants  and  agents  of  the  rail- 
way company. 

The  carelessness  and  wrongftil  acts  complained  of  arc, 
that  the  agents  and  employees  of  the  railway  company 
caused  the  plank  road,  or  highway,  on  which  the  plaintifi'^s 
agent  ^and  team  were  passing  across  the  track  of  the  rail- 
way, "to  be  wrongfully  and  imlawfully  obstructed,  by  placing 
freight  cars  thereon,  and  obstructing  the  track  of  said  road 
from  the  view  of  the  people,  and  especially  from  the  view 
of  the  agent  of  the  plaintiff,  when  about  to  drive  said 
horses  and  wagon  across  said  railway  track,  on  said  street. 
And  that  said  employees  and  agents  of  the  defendant,  at 
the  time  aforesaid,  were  running  a  locomotive  and  train  of 
oars  on  said  railroad,  through  the  city  of  Fort  Wayncy 
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carelessly  and  negligently;  and  while  being  so  carelessly 
and  negligently  run  as  aforesaid,  and  without  giving  the 
necessary  and  proper  alarm,  crossed  said  street  and  high- 
way, and  then  and  there  wrongfully  ran  against,  over  and 
upon  the  said  wagon,  horses  and  harness  of  the  plaintiff,*' 
and  thereby  greatly  injured  them,  &c. 

The  defendant  answered : 

1st.    A  general  denial. 

2d.  "  That  the  defendant's  gravel  train  was  backing  up 
in  the  usual  way,  at  a  moderate  speed,  to  get  out  of  the 
way  of  the  regular  train,  when  the  plaintiff*'s  team  was 
carelessly,  negligently  and  recklessly  driven  into  the  de- 
fendant's said  gravel  train,  and  thereby,  without  the  fault 
or  negligence  of  the  defendant,  and  by  the  negligence  and 
recklessness  of  the  driver  of  the  plaintift''s  team,  the  said 
accident  complained  of  occurred."  There  was  a  replication 
in  denial  of  the  second  answer. 

The  justice  of  the  peace,  on  the  hearing  of  the  cause, 
rendered  a  judgment  for  the  plaintiff.  The  defendant  ap- 
pealed to  the  Allen  Circuit  Court,  and  the  cause  was  after- 
ward transferred,  on  change  of  venue,  to  the  WeUs  Circuit 
Court.  In  the  latter  court  there  was  a  trial  by  jury,  and  a 
verdict  for  the  plaintiff.  Motion  for  a  new  trial  overruled, 
and  judgment  on  the  verdict.  The  evidence  is  all  in  the 
record,  of  which  a  plat  of  the  locality  of  the  accident,  and 
of  the  surroundings,  is  made  a  part. 

By  the  plat,  and  other  evidence  explanatory  thereof,  and 
of  the  facts  and  circumstances  connected  with  the  injury 
complained  of,  it  appears  that  the  accident  occurred  on  the 
south  side  of  the  city  of  Fort  Wayne^  where  the  plank  road, 
(the  extension  of  Lafayette  street,)  crosses  the  railroad 
tracks.  The  course  of  the  plank  road  is  nearly  due  north  and 
south,  and  the  tracks  of  the  Pittsburgh,  Fort  Wayne  and  ChU 
eago  Bailroady  and  of  the  Toledo  and  Wabash  Bailroad,  both 
running  east  and  west,  cross  the  plank  road  at  nearly  right 
angles. 

The  Wabash  road  is  south  of  the  Chieago  road,  and  has 
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two  tracks  crossing  the  plaiik  road  about  eight  feet  apart. 
The  north  track  of  the  Wabash  road  is  about  twenty-five 
feet  south  of  the  south  track  of  the  Chicago  road.  Be- 
tween the  tracks  of  the  two  raiboads,  on  the  east  of  the 
plank  Toady  the  Pittsburgh^  Fort  Wayne  and  Chicago  Company 
have  a  wood-shed  200  feet  long,  east  and  west,  and  twenty 
feet  wide.  The  west  end,  or  rather  the  south-west  comer 
of  this  wood-shed,  at  the  time  of  the  accident,  extended  a 
little  into  the  east  line  of  the  plank  road.  The  latter  rail- 
road had  five  tracks  on  the  west  side  of  the  plank  road,  and 
extending  across  it.  Three  of  these  tracks '  unite  in  one, 
on  the  east  line  of  the  plank  road,  and  this  track,  so 
formed  by  the  union  of  the^hree,  extends  east  along  and 
within  four  or  five  feet  of  the  north  side  of  the  wood-shed. 
The  north  track  of  the  Wabash  road  runs  within  four  or 
five  feet  of  the  south  side  of  the  wood-shed.  On  this  track, 
at  the  time  of  the  accident,  a  box  car  of  the  Wabash  road 
was  standing,  south  of  the  wood-shed,  but  the  west  end  of 
it  projected  two  or  three  feet  further  into  .the  line  of  the 
plank  road  than  the  wood-shed.  Another  box  car  was  also 
standing  on  the  same  track,  on  the  west  side  of  the  plank 
road,  but  the  east  end  of  it  was  several  feet  west  of  the 
west  line  of  the  plank  road.  The  latter  road  was  planked 
probably  twelve  feet  wide,  and  the  box  car  on  the  east  side 
was  two  or  three  feet  east  of  the  east  line  of  the  planking. 
Goddard  lived  south  of  Fort  Wayne,  and  was  engaged  in 
hauling  wood  over  the  plank  road  to  the  city.  His  team, 
for  months,  had  been  driven  by  a  hired  hand  by  the  name 
of  GUpiny  who  had  driven  it  almost  daily  over  the  same 
crossing,  and  was  familiar  with  the  locality.  The  accident 
occurred  between  two  and  three  o'clock  in  the  afternoon 
of  the  4th  of  January^  1862,  and  about  the  time  the  regular 
passenger  train  on  the  railroad,  going  west,  was  due  at  that 
place.  Gilpin  had  been  to  the  city,  and  was  returning  home 
with  Goddard^s  team  when  the  accident  occurred.  Two 
other  persons,  Gtrrard  and  JRobucky  were  in  the  wagon,  but 
Oilpin  was  driving. 
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As  Gilpin  approached  the  track  of  the  Chicago  road  with 
the  team,  a  locomotiye  on  one  of  the  tracks  of  that  road, 
with  its  hell  ringing  and  makmg  the  usual  noise,  was  ahout 
to  cross  the  plank  road ;  Gilpin  increased  his  speed,  think- 
ing to  pass  before  the  locomotive,  but  the  latter  passed  the 
crossing  before  him,  and  within  ten  or  fifteen  feet  of  the 
horses  heads.  While  the  engine  was  passing,  the  horses 
were  somewhat  excited.  They  were  then,  at  most  within 
three  or  four  rods  of  the  track  where  the  accident  occur- 
red, but  Gilpin  drove  on  at  a  rate  of  speed,  as  Gerrardy 
GoddardCs  witness,  testifies,  of  six  miles  an  hour  until  the 
collision  occurred.  • 

The  gravel  train  on  the  Wabash  road  was  backing  in 
from  the  east,  on  the  south  track  of  that  road,  as  was  usual 
at  that  time  of  day,  to  clear  the  main  track  for  the  passen- 
ger train.  The  wood-shed  of  the  Chicago  road  prevented 
*  Gilpin  from  seeing  the  gravel  train  thus  backing  in,  and 
for  the  same  reason  the  engineer  of  that  train  could  not 
see  the  team  approaching  the  crossing  until  the  horses 
passed  the  wood-shed  and  were  within  a  few  feet  of  the 
track,  and  the  collision  occurred  almost  instantly  after- 
ward. As  soon  as  the  engineer  discovered  the  team,  he 
whistled  the  brakes  down  and  stopped  the  train  as  soon  as 
they  could  be  applied,  almost  instantly.  The  bell  of  the 
engine  was  ringing  while  the  train  was  backing  in.  The 
plaintiflf's  witnesses  testified  that  the  train  came  down 
before  the  horses,  and  the  horses  turned  to  the  west,  and 
the  second  or  third  car  struck  the  near  hind  wheel  of  the 
wagon  and  knocked  one  of  the  horses  under  the  box  car 
standing  on  the  north  track  of  the  railroad,  west  of  the 
plank  road.  While  the  witnesses  for  the  defendant  testify 
that  the  tongue  of  the  wagon  first  struck  the  side  of  the 
third  car,  and  made  a  distinct  mark  on  it;  ""that  the  force 
and  impetus  of  the  cars  turned  the  horses  and  wagon  west, 
and  brought  the  wagon  in  contact  with  the  car.  It  is  not, 
perhaps,  very  material  whether  the  cars  ran  against  the 
wagen,  or  the  wagon  the  cars.    One  fact,  however,  is  quite 
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evident :  the  cars  were  passing  on  the  track  across  the  plank 
road,  and  had  first  reached  the  crossing,  as  one,  if  not  two 
of  them,  had  passed  the  crossing  before  the  collision  occur- 
red, and  if  the  team  had  remained  in  the  same  position  it 
occupied  when  the  first  car  passed,  no  collision  could  have 
taken  place.  The  team  was  north  of  the  railroad  track 
when  the  first  car  passed,  and  hence  there  was  no  collision 
with  that  car ;  the  other  cars  passed  on  the  same  track,  and 
were  not  further  north  than  the  first,  and,  therefore,  if  the 
team  had  not  advanced  to  the  south  after  the  first  car 
passed  the  crossing,  no  collision  could  have  occurred.  The 
team,,  therefore,  was  run  against  the  train,  and  not  the 
train  against  the  team. 

Gilpin  did  not  stop  the  team,  or  even  slacken  his  speed, 
for  the  purpose  of  ascertaining  if  the  track  was  clear,  before 
approaching  or  attempting  to  go  on  it;  nor  is  there  any 
evidence  that  he  used  any  of  his  senses,  or  any  precaution  * 
whatever,  to  ascertain  whether  a  train  was  approaching. 

During  the  progress  of  the  trial,  the  defendant  having 
first  proved  that  Gilpin  was  the  driver  of  GoddarcPs  team 
at  the  time  of  the  accident,  asked  a  competent  witness, 
then  on  the  stand,  this  question :  "  What  conversation,  if 
any,  had  you  with  the  said  <riZpin,  the  driver  of  the  plain- 
tift''s  team,  at  the  time  of  the  accident,  and  in  relation  to 
it?"  The  plaintifl:*  objected  to  the  question,  on  the  ground 
that  the  statements  of  the  driver  were  not  a  part  of  the  res 
gestae,  and  the  court  sustained  the  objection  and  refused  to 
allow  the  witness  to  answer  the  question,  to  which  the 
defendant  excepted.  And  this  is  the  first  question  pre* 
sented  by  the  record. 

Gilpin  was  the  servant  and  agent  of  Goddard  in  driving 
his  team,  and  if  he  contributed  to  the  accident  by  his  own 
negligence,  or  by  failing  to  exercise  ordinary  care  to  pre- 
vent it,  Goddard  would  have  to  suffer  the  consequences, 
and  could  not  recover.  Driving  the  team  was  the  business 
of  GUpirCs  agency,  and  it  was  his  duty  to  use  ordinary 
care  to  prevent  injury,  and  if  immediatdiy  upon  the  occur- 


NOVEMBER  TERM,  1866.  191 

The  Toledo  ftnd  Wabash  Railway  Company  «.  Goddard. 

rence  of  the  accident,  he  made  statements  in  reference  to  it^ 
as  to  how  it  happened,  such  statements  would  coAstitute  a 
part  of  the  res  gestCBy  and  should  have  gone  to  the  jury. 
Z)oe,  ^c,  V.  Beagariy  6  Blackf.  217 ;  Strange  v.  Donahue^  ^ 
Ind.  827;  1  GreenL  §  108;  jBea:  v.  jPcwter,  25  Eng.  C.  lJ, 
421 ;  Thz  State  v.  PoweH,  2  Halst.  244. 

It  is  not  shown,  however,  what  particular  fact  was  ex- 
pected to  be  elicited  from  the  answer  of  the  witness,  by 
which  the  materiality  of  the  evidence  would  be  shown. 
This,  we  think,  should  have  been  done;  and  in  the  absence 
of  such  showing,  we  cannot  say  that  the  defendant  below  was 
injured  by  the  refusal  of  the  court  to  admit  the  evidence, 
and  therefore  should  not  reverse  the  judgment  because  of 
such  refusal. 

To  justify  the  finding  of  the  jury  in  favor  of  the  plain- 
tiff, they  must  have  found  that  the  injury  was  caused  by 
the  negligence  of  the  agents  and  employees  of  the  railroad 
company,  as  alleged  in  the  complaint,  and  it  is  insisted  by 
the  appellant  that  the  evidence  in  the  case  does  not  sustain 
the  finding. 

The  court,  at  the  request  of  the  plaintiff,  submitted  to 
the  jury  the  following  special  interrogatories,  to  which  they 
returned  the  answers  annexed. 

"  Was  not  the  defendant  guilty  of  negligence  in  placing 
the  freight  car  on  the  side  track,  on  the  street,  thereby  ob- 
structing the  same  ?  "    To  which  the  jury  answered,  "  Yes.'* 

"Was  not  the  defendant  guilty  of  negligence  in  not 
placing  some  visible  signal  at  or  near  the  south-west  comer 
of  the  wood-shed,  to  indicate  the  approach  of  the  backing 
train,  to  prevent  collision?"  To  which  the  jury  answered, 
«Yes." 

These  interrogatories,  we  think,  should  not  have  been 
submitted  to  the  jury.  The  answers  to  them  do  not  consti- 
tute a  special  verdict  under  the  statute.  They  were  prob- 
ably intended  to  be  submitted  under  the  last  clause  of  sec. 
836  of  the  code,  2  G.  &  H.  205,  which  provides  that  the 
court, "  in  all  cases  when  requested  by  either  party,  shall 
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instruct  the  jury,  if  they  render  a  general  verdict,  to  find 
epeciallyi^upon  particular  questions  offady  to  be  stated  in 
writing,  which  special  finding  is  to  be  recorded  with  the 
verdict.  These  interrogatories  do  not  conform  to  the  stat- 
ute.  They  do  not  ask  the  jury  to  find  upon  any  particular 
questions  of  fact;  they  simply  assume  that  certsdn  facts 
~ existed,  and  ask  the  jury  if  they  do  not  constitute  negli- 
gence. 
-"  The  question  of  negligence  is  ordinarily  a  mixed  one  of 
law  and  fiict,  but  when  the  facts  are  found,  then  their  legal 
consequences  constitute  purely  a  question  of  law  for  the 
court,  and  not  for  the  jury.  If  the  jury  had  been  asked  to 
find  specially  whether  the  defendant  had  placed  a  freight 
car  on  the  side  track  on  the  street,  thereby  obstructing  the 
same ;  and  whether  the  company  had  placed  a  visible  sig- 
nal at  or  near  the  south-west  corner  of  the  wood-died,  to 
indicate  the  approach  of  the  backing  train,  to  prevent 
collision,  and  the  jury  had  answered  the  first  in  the  affir- 
mative, and  the  second  in  the  negative,  these  would 
have  been  facts  specially  found  by  the  jury,  and  then  it 
would  have  devolved  upon  the  ^mmt  to  determine,  as  a 
question  of  law,  whether  the  facts  so  found  by  the  jury 
constituted  such  negligence  as  to  make  the  defendant  liable 
for  the  injury  complained  of. 

No  exceptions  were  taken  to  the  interrogatories  in  the 
court  below,  but  as  no  facts  are  found  by  the  answers,  they 
can  have  no  influence  in  sustaining  the  general  verdict  of 
the  jury. 

We  have  seen  that  the  car  on  the  side  track  west  of  the 
plank  road  was  not  on  the  highway,  and,  as  the  train  ap- 
proached from  the  east,  it  could  not  have  obstructed  the 
view.  The  car  on  the  east  side  of  the  plank  road  projected 
a  few  feet  into  the  highway,  bu^it  is  unreasonable,  if  not 
impossible,  to  ascribe  the  accident  to  its  presence  there.  It 
was  almost  entirely  hid  from  view  by  the  wood  shed  on  the 
Chicago  road,  and  if  the  car  had  not  been  there,  the  evi- 
dence is  clear  that  the  view  of  the  approaching  train  would 
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still  have  been  obstructed  by  the  wood^shed.  But  the  jury 
find  the  defendant  guilty  of  negligence  in  not  placing  some 
visible  signal  at  or  near  the  south-west  comer  of  the  wood- 
shed, to  indicate  the  approach  of  the  gravel  train.  The 
train  was  on  the  railway  track,  and  as  it  approached  the 
crossing  the  usual  signal  in  such  cases  was  given,  by  ring- 
ing the  bell  of  the  locomotive,  and  if  Gilpin  did  not  hear 
it,  it  was  Groddard^s  misfortune,  but  not  the  fault  of  the 
defendant.  We  know  of  no  rule  of  law  that  would  re- 
quire the  railroad  company  to  place  '^some  visible  signal" 
at  a  given  point  to  indicate  the  approach  of  the  train  to 
a  crossing. 

The  only  question  presented  by  the  record,  even  tending 
to  show  negligence  on  the  part  of  the  employees  of  the 
railroad  company,  which  could  have  caused  or  contributed 
to  the  injury,  is  as  to  the  rate  of  speed  of  the  train  in  ap- 
proaching the  crossing.  The  law  does  not  determine  how- 
fast  a  train  may  run  in  crossing  a  public  highway.  It  is  a. 
question  of  ordinary  care  and  prudence,  and  must  depend 
upon  all  the  surroundings.'  A  rate  of  speed  amounting  to- 
gross  negligence  in  running  a  train  across  a  street  in  the- 
crowded  part  of  a  city,  where  many  persons  and  teams  are 
constantly  passing  and  repassing,  naight  not  show  any  want 
of  care  and  prudence  in  crossing  a  highway  in  open  view 
and  but  little  used.  Here  the  record  does  not  show  the 
surroundings  bearing  on  this  point. 

At  the  instance  of  the  defendant,  the  court  required  the 
jury  to  find  specially  in  answer  to  the  following  interroga- 
tory, viz : 

^  Did  the  gravel  train  back  up  at  a  greater  rate  of  speed 
than  four  miles  per  hour?"  To  which  the  jury  answered, 
«  Yes."  The  jury  also  found  specially  that  the  bell  of  the 
engine  of  the  gravel  tifain  was  rung  as  the  train  was 
backing. 

It  will  be  observed  that  though  the  jury  found  that  the- 
train  backed  up  at  a  greater  rate  of  speed  than  four  miles- 
per  hour,  they  did  not  find  at  whut  rate  it  did  back  up. 
Vol.  XXV.— 18. 
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The  appellant  insists  that  this  finding  is  not  supported  bj 
the  evidence.  The  following  is  all  the  evidence  given  to 
the  joiy  on  that  point: 

Gerrardj  -Who  was  in  the  wagon,  testifies:  "I  should 
judge  the  train  ^as  going  at  the  rate  of  eight  or  ten  miles 
an  hour.'* 

Newman  testifies  that  he  was  present,  saw  the  train 
backing  in,  and  saw  the  collision.  ^'  The  train  was  backing 
at  a  speed  not  exceeding  four  miles  an  hour."  This  wit- 
ness further  testifies  that  when  the  brakes  were  applied 
^'  the  train  stopped  instantly.  The  fourth  car  was  on  the 
road  when  the  train  stopped,  and  nearly  across  the  street" 

WiUiam  Jones  testifies  that  he  heard  the  train  coming 
down,  heard  the  whistle,  and  afterward  the  bell  ringing. 
The  train  was  making  a  great  noise;  heard  the  whistle 
above,  "and  saw  the  train  coming  down  slow."  *  * 
«  From  the  noise  the  train  made,  I  should  judge  that  it  was 
backing  in  at  a  speed  of  from  two  and  a  half  to  three  miles 
per  hour." 

Gerrard  was  unskilled  in  judging  of  the  speed  of  traidk 
He  was  in  the  wagon,  and  did  not  see  the  train  until  almost 
at  the  instant  the  collision  occurred,  and  then,  from  bis  own 
perilous  situation,  it  is  but  reasonable  to  presume  that  his 
mind  and  attention  were  directed  immediately  to  the  horses 
and  wagon,  and  the  means  of  escape  from  imnunent  peril. 

Newman  and  Jones  were  accustomed  to  judge  of  the 
rspeed  of  moving  trains,  not  only  by  sight,  but  by  the  noise 
made  by  them  and  the  stroke  of  the  engine.  The  former 
was  an  employee  of  the  defendant,  and  the  latter  of  the 
Fort  Wayne  and  Chicago  Company.  They  both  heard  and 
saw  the  train  backing  in  before  it  reached  the  crossing. 
Their  attention  was  directed  to  the  train.  They  were  there- 
fore better  qualified  to  judge  of  the  speed,  and  their  op- 
portunities of  judging  accurately  were  far  superior  to  those 
of  Gerrard.  But  the  fact  testified  to  by  Newmany  and 
which  is  not  contradicted,  that  the  train  was  stopped 
instantly,  when  the  brakes  were  applied,  seems  conclusive 
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of  the  fJact  that  it  could  not  have  been  moving  at  the  rate 
of  eight  or  ten  miles  per  hour,  The  collision  occurred 
with  the  second  or  third  car,  the  brakes  were  applied  at 
that  time,  and  when  the  train  stopped  the  fourth  car  stood 
across  the  plank  road.  We  do  not  ignore  the  rule  so 
repeatedly  laid  down  by  this  court,  that  we  will  not  reverse 
a  cause  upon  the  mere  weight  of  evidence.  The  general 
rule  is  that  if  there  is  evidence  from  which  the  jury  might 
reasonably  find  or  infer  a  fact,  and  they  find  accordingly, 
this  court  will  not  disturb  the  verdict  because  there  is 
other  evidence  in  conflict  with  that  on  which  the  finding  is 
based.  But  where  the  evidence  in  support  of  the  finding 
is  clearly  and  overwhelmingly,  or  conclusively  contradicted, 
it  would  be  a  reproach  to  the  law,  and  a  flagrant  outrage 
upon  the  rights  of  parties  to  refuse  to  disturb  the  verdict, 
simply  because  it  had  been  found  by  a  jury. 

Here,  however,  it  is  evident  from  the  record  that  the 
finding  of  the  jury  is  based  alone  upon  the  alleged  careless- 
ness of  the  defendant  in  leaving  the  box  car  on  the  side 
track,  and  in  the  failure  to  place  "  some  visible  signal  at  or 
near  the  comer  of  the  wood  shed,  to  indicate  the  approach 
of  the  gravel  train,  or  otherwise  notify  Gilpin  of  its  ap- 
proach, and  not  because  the  train  was  moving  at  an  im- 
proper speed.  The  complaint  contains  a  general  allegation 
of  carelessness  in  running  the  train,  but  there  is  no  specific 
charge  that  it  was  run  at  an  improper  rate  of  speed.  No 
instruction  to  the  jury  in  reference  to  the  speed  of  the  train 
was  asked  by  the  plaintifi^,  or  given  by  the  court,  nor  did 
the  plaintiff*  ask  any  special  finding  on  that  subject. 

The  following  instruction,  excepted  to  by  the  defendant, 
was  asked  by  the  plaintiff,  and  given  by  the  court :  "  If  the 
driver  of  the  plaintiff's  team  did  not  hear  the  bell  or  whistle, 
and  it  could  not  have  been  heslrd  by  a  man  of  ordinary 
capacity  and  care,  owing  to  the  ringing  of  the  bell  on  the 
Pittsburgh  road,  a  few  feet  behind  him,  and  he  could  not  see 
the  train  backing  in  on  the  Wabash  road,  on  account  of  the 
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Pittsburgh  shed,  and  he  was  using  proper  care  in  driving  said 
team,  he  was  not  guilty  of  negligence,  and  was  not  com- 
pelled to  stop  his  team  to  inquire,  it  being  the  duty  of  the 
railroad  company  to  give  to  all  persons  passing  over  the 
road  at  a  crossing  reasonable  notice  of  the  coming  train, 
and  if  the  engineer  failed  in  giving  such  notice  it  was  gross 
carelessness,  and  if  loss  ensued  the  railway  is  liable.'^  The 
verdict  of  the  jury  was  probably  based  on  this  instruction, 
which  is  clearly  not  the  law,  and  cannot  be  sustained  upon 
any  hypothesis  of  right  or  reason.  It  assumes  that  the 
whistle  of  the  locomotive  of  the  gravel  train  was  sounded, 
and  the  bell  properly  rung,  and  that  the  tnun  was  moving  at 
a  proper  rate  of  speed,  yet  because  Gilpin  could  not  hear 
the  whistle  or  bell,  owing  to  the  ringing  of  the  bell  on 
the  Pittsburgh  road,  immediately  behind  him,  and  could  not 
see  the  gravel  train  because  of  the  Pittsburgh  wood-shed,  it 
was  the  duty  of  the  engineer  to  give  some  kind  of  special 
notice  of  the  approach  of  the  train,  and  instructs  the  jury 
that  his  failure  to  do  so  was  gross  negligence. 

It  holds  the  Wabash  road  responsible  that  the  engineer 
on  the  gravel  train,  with  his  own  bell  ringing  in  his  ears, 
should  hear  the  bell  on  the  Pittsburgh  road,  and  know  that 
its  noise  prevented  persons  passing  down  tKe  plank  road  to 
the  crossing  from  hearing  his  own  bell  or  whistle,  and 
thereby  imposed  on  him  the  necessity  of  ^ving  all  such 
passers  special  notice  of  the  approach  of  his  train,  before 
going  upon  the  crossing.  If  the  engineer  sounded  the 
whistle  and  rang  the  bell,  and  approached  the  crossing  at  a 
reasonable  speed,  these  were  all  the  means  of  notice  within 
his  power;  they  constituted  reasonable  and  ordinary  dili- 
gence, and  were  all  the  law  requires  Bunyen  v.  The  Cent' 
ral  B.  R.  Co.,  1  Dutcher  568 ;  Maclcey  v.  The  New  York 
Central  R  R  Co.,  27  Barb.  526. 

The  instruction  is  remarkable  in  another  respect.  While 
it  is  so  extremely  ri^d  as  to  the  requirements  of  the  rail- 
road company  to  avoid  injuries,  it  says  tothe  jury,  that  if 
Gilpin  could  not  see  the  gravel  train  because  of  the  wood 
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shed,  and  could  not  hear  its  whistle  or  bell,  owing  to  the 
ringing  of  tie  bell  behind  him,  and  he  was  using  propet 
care  in  driving  his  team,  he  was  not  compelled  to  stop  and 
inquire,  or  use  other  precautions,  but  was  at  liberty  to  drive 
forward  upon  the  crossing  without  being  guilty  of  negli- 
gence, because  it  was  the  duty  of  the  railroad  company  to 
give  him  actual  notice  of  the  approach  of  the  train. 

The  rights  and  duties  of  a  railroad  company,  and  of 
persons  traveling  on  a  public  highway  crossing  the  track  of 
the  railroad,  are  mutual.  Both  have  the  right  to  pass,  and 
both  are  bound  to  use  ordinary  care  and  diligence,  in  doing 
so,  to  avoid  injury.  Ordinary  care  is  that  degree  of  care  '- 
which  a  person  of  ordinary  prudence  is  presumed  to  use, 
under  the  particular  circumstances,  to  avoid  injury.  It  must 
be  in  proportion  to  the  danger  to  be  avoided,  and  the  fatal 
consequences  involved  in  its  neglect. 

It  is  the  well  settled  doctrine  of  the  law,  that  a  plaintiff  — 
cannot  recover  in  such  a  case,  if  it  appears  that  by  the 
want  of  ordinary  care  or  prudence  on  his  part  he  directly 
contributed  to  the  injury,  or  in  other  words,  if  by  the  exer- 
cise of  ordinary  care  and  prudence  he  might  have  avoided 
the  injury.  Where  negligence  is  the  issue,  it  must  be  a  case 
of  unmixed  negligence  to  justify  a  recovery;  and  if  both 
parties,  by  their  negligence,  immediately  contributed  to  pro- 
duce the  injury,  neither  can  recover.  These  positions  are 
sustained  by  the  following  authorities :  Butterfield  v.  Forester y  ^ 
11  East  60 ;  The  Evansvilky  ^c,  JR.  B.  Co.  v.  Hiaity  17  Ind. 
102 ;  Loften  v.  VogleSy  id.  106;  The  EvansviUey  ^c,  B.  B.  Co. 
V.  Lowdermilky  15  Ind.  120 ;  The  Toledo  and  Wabash  B.  B. 
Co.  V.  Thomasy  18  Ind.  215 ;  8mUh  v.  Smith,  2  Pick.  621 ; 
Brooks  V.  The  Buffalo,  ^c,  B.  B.  Co.,  25  Barb.  600 ;  Suydam 
V.  The  ^eet  Bailway  Co.,  41  Barb.  875 ;  Bunyen  v.  Tlie  Cent- 
ral B.  B.  Co.,  1  Butcher  658;  Dascomb  v.  Tlie  Erie  B.  B. 
Co.,  27  Barb.  221 ;  Mackey  v.  The  New  York  Central  B.  B. 
0>.,  27  Barb.  528;  BvJtton,AdnCx,Y.  The  Hudson  BiverB.  B. 
Co.,  18  N.  T.  248 ;  Brown  v.  3IaxweU,  6  Hill  592 ;  The  Cleve- 
land, ^e.,  B.  B.  Co.,  V.  Ferry,  8  Ohio  670 :  Clark  v.  Eirtoin, 
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4  E.  D.  Smith's  R.  21 ;  Owen  v.  The  JBiidson  River  B.  R.  Co^ 
2  Bosworth  874;  Murch  v.  The  Concord  R.  R.  Co.j  9  Foster 
9;  Moore  v.  The  Central  R.  R.  Co.  4  Zabrisky,  268.  828. 

Upon  the  supposition,  then,  that  the  railroad  company,  or 
its  employees,  were  guilty  of  negligence,  and  that  such 
negligence  contributed  to  the  collision,  the  question  recurs, 
was  Gilpiny  the  agent  of  the  plaintiff,  free  from  fault,  or 
was  he  also  negligent^  and  did  that  negligence  also  contrib- 
ute to  the  injury  ? 

We  have  already  referred  to  the  evidence  on  this  point. 
The  jury  returned  an  affirmative  answer  to  the  following 
interrogatory,  submitted  by  the  plaintiff,  viz:  ""Was  not 
Gilpin^  the  driver  of  the  plaintiff's  team,  giving  proper 
attention  to  the  passing  trains  at  the  time  the  collision  occur- 
red?" The  interrogatory  is  indefinite  in  the  fact  that  the 
word  "trains"  is  used,  while  the  gravel  train  was  the  only 
one  on  the  defendant's  road  that  was  passing  or  approach- 
ing the  crossing.  A  train  or  locomotive  on  the  Pitts- 
burgh road  had  just  crossed  the  plank  road  in  front  of  the 
team,  to  which,  as  we  have  seen,  Gilpin  was  paying  atten- 
tion; but,  upon  the  presumption  that  the  interrogatory 
also  referred  to  the  gravel  train,  with  which  the  wagon 
collided,  and  was  so  understood  by  the  jury,  it  will  bo  ob- 
served that  it  refers  to  no  particular  fact,  but  leaves  it 
entirely  to  the  jury  to  determine  what  constituted  proper 
attention,  under  the  circumstances.  K  Gilpin  saw  the  train 
approaching  and  was  giving  attention  to  it,  he  should  at 
once  have  stopped  the  team,  and  if  he  saw  it  in  time  to  have 
done  so,  and  still  rushed  upon  it,  the  act  was  not  merely  neg- 
ligence but  extreme  recklessness.  But  perhaps  the  answers 
to  certain  interrogatories  submitted  by  the  defendant  may 
serve,  in  some  degree,  to  explain  what,  in  the  opinion  of 
the  jury,  constituted  "  proper  attention."  The  interroga- 
tories are  as  follows:  "Did  Gilpin^  the  driver  of  Goddard s 
team,  stop  before  crossing  defendant's  track,  or  look  for  or 
listen  for  a  passing  train?  "    Answer,  " No." 

"Did  GUpm  use  any  precaution  to  ascertain  whether 
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there  was  any  train  appToaching?"  Answer,  "Yes,  all  in 
his  power— driving  moderate— the  wood  shed  and  box  car 
standing  in  between  him  and  the  gravel  train  considered." 

Qerrard  and  Bdnick  both  testify  that  the  horses  were  being 
driven  in  a  moderate  or  slow  trot,  which  Gerrard  explained 
to  be  at  the  rate  of  six  miles  an  honr.  These  witnesses 
were  both  in  the  wagon,  and  Bobuck,  testifies  that  he  saw 
the  train  coming  and  thought  there  would  be  a  collision. 
From  the  answers  to  these  interrogatories,  it  is  evident 
that  "driving  moderate,"  that  is  in  a  slow  trot,  at  the  rate 
of  six  miles  an  hour,  constituted,  in  the  opinion  of  the 
jury,  giving  "  proper  attention  to  the  passing  trains,"  and 
was  all  the  precaution  Oilpin  could  use,  under  the  circum- 
stances, to  ascertain  whether  there  was  any  train  approach- 
ing. 

The  evidence  clearly  indicates  that  Gilpin^  after  passing 
the  locomotive  on  the  Pittsburgh  track,  drove  forward  at  au 
unwarrantable  speed,  without  listening,  looking  or  halting, 
or  attempting  to  do  so,  until  he  came  in  collision  with  the 
train.  He  was  familiar  with  the  crossing,  had  passed  over 
it  almost  daily  for  months,  and  knew,  or  might  and  should 
have  known,  the  time  that  regular  trains  on  the  road  were 
due  at  that  point,  and,  under  the  circumstances,  if  a  view  of 
the  track  was  obstructed  by  the  wood  shed,  and  the  noise 
of  the  locomotive  behind  him  prevented  him  from  hearing 
the  whistle  or  bell  of  the  approaching  train,  common  pru- 
dence should  have  dictated  to  him  to  approach  the  track 
slowly,  and  not  venture  upon  it  until  he  had  ascertained 
that  no  train  was  approaching.  Failing  in  this,  the  collis- 
ion occurred.  The  injury  was  the  result  of  his  own  neg- 
ligence, and  the  plaintiff  has  no  cause  to  complain  of  the 
railroad  company. 

The  case  of  Mackey  v.  The  New  York  Central  IL  JR.  Co., 
27  Barb.  528,  was  very  similar  to  the  case  at  bar,  except  in 
its  fie^tal  consequences.  There,  as  h^e,  a  wood  house  and 
several  piles  of  wood  stood  near  the  track,  obstructing  the 
view  of  persons  approaching  0n  the^  highwaj^.    Mackeyj 


200  SUPREME  COURT  OP  INDIANA. 

The  Toledo  and  Wabash  Railway  Company  v,  QoddanL 

lived  oaear,  was  familiar  with  the  locality^  and  had  helped 
to  haul  and  pile  the  wood  in  the  ahed.  At  the  time  of  the 
accident^  twenty-four  trains  passed  the  station  daily. 
Mackey  attempted  to  cross  the  track  ahout  the  time  a  train 
was  due,  was  struck  and  killed.  The  suit  was  brought  by 
his  wife,  as  adminiatratriz.  Judgment  in  the  lower  court 
for  1(8,000. 

In  reversing  the  judgment,  the  court  say :  ^^  The  wood 
was  piled  all  along  for  many  rods  so  as  to  obstruct  the  view. 
In  what  respect  this  imposed  any  extra  duty  on  the  defend- 
ant, I  icannot  conceive.  The  deceased  was  not  a  stranger 
there.  He  had  been  engaged  in  hauling  and  piling  the 
wood  at  the  station  the  whole  of  the  last  season.  He  knew, 
or  should  have  known,  the  number  of  trains  run  and  the 
time  of  running,  &c.  It  was  the  height  of  imprudence, 
with  such  knowledge,  to  attempt  to  cross  the  track  when 
a  train  was  due  till  he  had  fiilly  ascertained  that  it  was  safe 
to  do  so.  The  situation  of  the  wood  pile  did  not  diminish 
the  degree  of  care  required  of  him  in  the  slightest  degree — 
rather  did  it  increase  his  duty  to  a  greater  carefulness.  He 
was  bound  to  exercise  care,  diligence  and  foresight  in 
proportion  to  the  danger  to  be  avoided,  and  the  fatal  con- 
sequences involved  in  his  neglecf 

In  Bunyen  v.  The  Central  JR.  R.  Cb.,  1  Dutcher  558,  it  is 
aaid  that,  ^^The  necessities  of  railroad  travel  demand  a 
•speed  at  which  it  is  impossible  to  prevent  a  collision,  if  per- 
sons traveling  on  the  highway  rush  carelessly  or  recklessly 
/upon  a  crossing,  ahead  of  an  approaching  train.  Every 
collision  of  the  kind  places  not  only  the  party  traveling  on 
the  highway,  but  the  passengers  in  the  train  of  cars  in  imi- 
nent  peril,  many  times  occasioning  great  loss  of  life.  Every 
precaution  should  be  used  by  persons  driving  teams,  &c., 
to  guard  agiunst  coming  in  contact.  The  proper  signals 
should  always  be  given  from  a  locomotive  on  approaching 
the  crossing,  and  the  omission  of  this  caution  should  be 
punished.  Sut,  besides  this,  persons  approaching  a  cross-^ 
ing  in  their  own  vehicles  must  use  their  eyes  and  eairs,  and 
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exercise  common  care  and  prudence  to  avoid  a  collision, 
and  the  care  mnet  be  commensurate  with  the  danger,  or 
they  are  no  less  responsible/' 

These  rules,  we  think,  are  sound  ones  and  applicable  to 
the  case  at  bar. 

The  judgment  of  the  court  below  is  in  all  things  reversed, 
with  costs,  and  the  cause  remanded  for  a  new  trial 

W.  Z.  Stuarty  for  appellant, 

M.  Jenkinson  and  D.  P.  Wheedon^  for  appellee. 


CoFFMAir  and  Another  v.  Bartsch  and  Others. 

Statute  or  Descents. — Smith  v.  Smith,  23  Ind.  202,  and  McMackin  v. 
Michaels,  ii.,  462,  affirmed. 

APPEAL  from  the  Wayne  Cu-cuit  Court 

Ray,  J. — The  only  question  involved  in  this  appeal  has 
already  been  fully  determined  by  this  court,  in  the  cases  of 
Smith  V.  Smithj  23  Ind.  202,  and  McMackin  v.  Michaels^  id.y 
462.  It  was  there  held  that  "  those  ohly  who  were  of  the 
blood  of  the  ancestor  last  seized  could  inherit.''  In  the 
case  under  consideration,  the  Cofiinan  children  are  of  the 
blood  of  the  ancestor  last  seized,  and  are  entitled  to  inherit 
equally  with  the  children  by  her  second  husband.  The 
appellants  attempt  to  apply  sec.  6  of  the  law  of  descents, 
1  G.  &  H.  292,  as  controlling,  but  that  section  governs  the  in- 
heritance only  as  between  kindred  of  the  whole  blood  and 
kindred  of  the  half  blood.  Here  the  children  by  whom 
the  inheritance  is  claimed  are  all  of  the  whole  blood  of  the 
ancestor  last  seized,  and  that  section  can  have  no  applica* 
tion  to  the  case. 
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The  demurrer  to  the  complaint  shotdd  have  been  over- 
ruled. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion.  Costs 
against  the  appellee. 

G.  A.  Johnson  and  L.  Deodin^  for  appellants. 

M*  WUion  and  J.  B.  Jvlian^  for  appellees. 


King,  Treasurer  of  Fountain  County,  and  Others  v.  Cotjbsb 
'  and  Others. 

Bounties  to  Voluntexes. — ^In  October^  1864,  the  board  of  commissioners 
of  jPotmtotn  county  made  an  appropriation  of  $220,000,  to  defray  the  expen- 
ses of  raising,  by  enlistment,  four  hundred  and  twenty-eight  men  to  fiU 
the  quota  of  the  county  under  the  caU  of  the  President  for  fiye  hundred 
thousand  men. 

Ileldy  that  the  appropriation  was  made  Talid  by  the  act  of  if  arch  8, 1865. 

Held^  also,  that  the  fact  that  some  townships  of  the  county  had  already 
filled  their  quotas,  did  not  take  the  appropriation  out  of  the  operation  of 
the  act  referred  to. 

Publication  ot  Laws. — A  final  judgment  enjoining  the  county  auditor 
from  issuing  the  warrants  proTided  for  in  the  order  of  the  board  was  ren- 
dered in  the  court  below  March  4,  1866.  The  act  legalizing  such  ap- 
propriations was  approTed  by  the  Goyernor  March  8,  1866,  and  went  into 
force  from  and  after  its  passage,  and  publication  in  certain  daily  news- 
papers.   The  publication  was  made  March  4. 

Heldy  that  the  legalizing  act  went  beyond  the  judgment,  and  made  the  ap- 
propriation legal  ah  initio^  and  thereby  rendered  the  judgment  erroneouB. 

APPEAL  from  the  Fountain.  Circuit  Court 
Elliott,  J. — This  was  a  complaint  filed  by  the  appellees 
to  enjoin  the  auditor  of  the  county  of  Fountain  from  issu- 
ing, and  the  treasurer  from  paying,  certain  orders  author- 
ized and  directed  by  the  board  of  commissioners  of  said 
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county,  to  defray  the  expenses  of  raising,  by  enlistment, 
four  companies  of  one  hundred  and  seven  men  each,  or 
their  equivalent,  to  fill  the  quota  of  said  county  under  the 
call  of  the  President  of  the  TJniied  States^  in  1864,  for 
500,000  men.  The  appellants  demurred  to  the  complaint, 
because  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  court  overruled  the  demurrer,  and  after- 
ward granted  a  final  and  perpetual  injunction,  according  to 
the  prayer  of  the  complaint.  The  ruling  of  the  court  on 
the  demurrer  raises  the  questions  presented  in  the  case. 

The  orders  of  the  board  of  commissioners  complained  of 
were  made  on  the  1st  of  October j  1864,  and  are  as  follows : 

"  Ordered,  that  there  be  and  hereby  is  appropriated  out 
of  the  county  treasury  the  sum  of  $220,000,  to  defray  the 
expenses  of  raising,  by  enlistment,  four  companies  of  vol- 
unteers, of  107  men  each,  or  their  equivalent,  to  fill  the  quota 
of  Fountain  county  under  the  late  call  of  the  President  for 
500,000  men. 

"  Ordered,  that  the  county  treasurer  be  and  he  is  hereby 
authorized  and  directed  to  solicit  capitalists,  and  others 
interested,  to  make  advances  to  the  county  for  the  purpose 
of  creating  a  fund  to  enable  the  county  to  carry  into  efi:ect 
the  foregoing  orde^  of  thia  board,  appropriating  funds  from 
the  county  for  the  expenses  of  enlisting  four  companies  of 
volunteers  to  fill  the  quota  of  Fountain  county  under  the 
call  of  the  President  for  500,000  men.  And  for  all  sums  so 
advanced,  the  county  auditor  is  authorized  and  directed  to 
draw  hifl  warrant  on  the  county  treasurer,  in  favor  of  the 
person  making  the  advancement,  payable  on  or  before  the 
25th  day  of  Marchj  1867,  with  legal  interest  from  date. 

"Ordered,  that  Francis  J.  Qlascockj  Luther  C.  SlavenSy 
Harris  BeynoldSy  Hariey  Ghreenwood  and  James  McManony^ 
be  and  they  are  hereby  appointed  agents  for  the  county  to 
superintend  the  enlistment  of  four  companies  of  volunteers 
of  107  men  each,  or  their  equivalent,  to  fill  the  quota  of  * 
Fountain  county,  under  the  call  for  500,000  men.  And  they 
ore  hereby  au^orized  to  draw  from  the  county  treasury, 
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on  the  order  of  the  county  auditor,  who  ie  hereby  author^ 
ized  to  issue  the  same,  such  sum  or  sums,  not  exceeding 
$220,000,  as  may  be  necessarily  expended  in  the  enlistment 
of  said  volunteers.  Baid  agents  first  giving  bond  and  secu- 
rity for  the  faithful  application  of  the  funds  so  drawn  to  the 
purposes  designated  herein.  And  it  is  further  ordered 
thiit  said  agents  make  report  of  their  proceedings  to  this 
board,  on  Saturday,  the  15th  day  of  October,  1864/* 

It  is  not  claimed  that  the  act  of  the  legislature,  at  the 
special  session  of  1861,  authorized  the  appropriation  con- 
templated by  these  orders.  But  it  is  insisted  by  the  appel- 
lants that  the  appropriation  was  legalized  and  rendered 
valid  by  the  act  of  March  8d,  1865,  which  provides  "that 
all  bonds  or  orders  heretofore  issued,  or  appropriations 
made,  by  and  under  the  authority  of  the  boards  of  commis- 
sioners of  the  several  counties  of  this  State,  and  the  incor- 
porated cities  and  towns  thereof,  for  the  purpose  of  pro- 
curing or  furnishing  volunteers  and  drafted  men  for  the 
army  and  navy  of  the  United  States,  or  for  maintaining  the 
families  of  volunteers,  soldiers,  substitutes  or  drafted  men, 
or  otherwise  to  aid  the  government  in  suppressing  the 
rebellion,  be  and  the  same  are  hereby  ratified,  afiumed  and 
legalized."    Acts  of  1865,  p.  126. 

Here,  the  object  of  tl^e  appropriation,  as  clearly  expressed 
in  the  order,  is  to  defray  the  expenses  of  raising  four  com- 
panies of  enlisted  men  as  volunteers  for  the  army  of  the 
United  States,  to  fill  the  quota  of  said  county  under  the  call 
of  the  President  of  the  United  States  for  500,000  men,  then 
pending  Bxid  unfilled.  The  appropriation,  therefore,  is 
clearly  within  the  provisions  of  the  ratifying  act  of  March 
8d,  1866. 

The  decision  of  this  cause  haa  been  unavoidably  delayed, 
owing  to  the  fact  that  very  soon  after  its  submission  the 
record  and  papers  were  taken  from  the  files  in  the  office 
of  the  cleric  by  some  unknown  party  and  have  not  since 
been  found,  and  a  substituted  record  has  but  very  recently 
been  fumidied.    Since  its  sufamiaeion,  however,  the  cases 
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of  Coffman  v.  KeighUey  et  al^  24  Ind.  609 ;  Oiiver  v.  Keighdey^ 
24  Ind.  514,  and  The  Board  qf  Qnnmissioners  of  Miarrdj 
County  V.  Bearss^  ante.  p.  110,  growing  out  of  similar  ap- 
propriatioDB,  have  been  decided  by  this  coart,  and  in  their 
decision  many  of  the  (questions  involved  in  this  cafie  were 
decided. 

In  Coffman  v.  KeighUey  et  al.y  the  question  of  the  consti* 
tutional  power  of  the  State  legislature  to  authorize  the 
county  authorities  to  appropriate .  money  to  aid  in  raising 
men,  in  obedience  to  the  call  of  the  President,  for  the  army 
and  navy  of  the  United  States^  and  thereby  aid  the  govern- 
ment in  suppressing  the  then  existing  rebellion,  is  discussed 
and  decided  affirmatively.  And  in  all  those  cases  the  power 
of  the  legislature  to  ratify  and  legalize  such  appropriations, 
previously  made  by  the  county  commissioners,  is  clearly 
recognized.  A  further  discussion  of  those  questions  is  not, 
therefore,  deemed  necessary  here. 

It  appears  from  the  complaint  that  the  quota  of  Fountain 
county,  under  the  call  of  1864  for  500,000  men,  was  equal 
to  four  companies  of  107  men  each.  And  it  is  alleged 
that  two  of  the  townships  of  said  county,  whose  aggregate 
quota  was  twenty-nine  men,  had  furnished  said  quota  by 
volunteer  enlistments,  and  that  in  six  out  of  the  remaining 
eight  townships  of  said  county,  the  number  of  men  re- 
quired of  those  townships  had  been  drafted  at  the  date  of 
said  appropriation  and  order.  It  does  not  clearly  appear 
from  the  complaint  that  the  twenty-nine  men  alleged 
to  have  been  furnished  by  two  of  the  townships  by  volun- 
tary enlistmetkts  had  been  accepted  and  mustered  into  the 
service,  or  credited  to  those  townships  or  to  the  county, 
though,  perhaps,  such  an  inference  might  be  drawn  from 
the  allegation  that  they  had  been  furnished.  And  in  refer- 
ence to  the  six  town^ips  in  which  it  is  averred  the  draft 
had  already  been  made,  the  reasonable  inference  is  that  none 
of  the  persons  drafted  had  been  mustered  into  the  service 
or  credited  to  the  quota  of  the  county,  while  it  is  evident 
from  the  record  that  the  object  of  the  appropriation  was  to 
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furnish  the  whole  number  of  men  required  to  fill  the  quota 
of  the  county  under  the  call  of  the  President,  and  to  provide 
bounties  for  all  who  entered  the  service  under  the  call. 
We  see  nothing  in  these  averments  to  justify  us  in  holding 
that  the  appropriation  is  excluded  from  the  provisions  of 
the  legalizing  act  of  the  legislature.  The  townships  of  the 
county,  in  their  corporate  capacities,  had  no  power  to  levy 
taxes  and  raise  funds  for  these  purposes.  The  board  of 
commissioners,  in  the  exercise  of  their  limited  legislative 
power,  act  for  the  whole  county.  The  necessities  of  the 
public  service,  in  which  all  were  deeply  interested,  required 
that  the  county  should  furnish  a  given  number  of  men  for 
the  national  defense,  and  even  though  a  portion  of  the  re- 
quired number  had  been  secured,  we  do  not  think  that  fact 
furnished  any  valid  reason  why  the  commissioners  should 
not  afibrd  their  aid  to  the  government,  in  assisting  to 
promptly  raise  the  residue.  It  would  certainly  be,  in  the 
language  of  the  act  of  1865,  "procuring  or  furnishing  vol- 
unteers, or  drafted  men,  for  the  army  of  the  United  States^^ 
and  thereby  aiding  the  government  in  suppressing  the 
rebellion. 

There  is  one  other  question  presented  by  the  record  that 
is  proper  to  be  noticed.  The  final  judgment  in  the  cause 
was  rendered  by  the  Circuit  Court  on  the  4th  day  of  March, 
1865.  The  legalizing  act  of  the  legislature  referred  to 
above,  was  approved  by  the  Governor  on  the  3d  day  of 
Marehj  1865.  It  contains  an  emergency  clause,  and  is  de- 
clared to  be  in  force  from  and  after  its  passage  and  publi- 
cation in  the  ^^Indianapolis  Daily  Journal"  and  ^^Indianapolis 
State  Sentindy^  and  was  published  in  those  papers  March  4, 
1865.  It  is  insisted  by  the  appellee  that  the  law  was  not  in 
force  until  the  day  after  its  publication,  to-wit :  March  5, 
1865,  and  that  the  judgment  of  the  Circuit  Court  was 
therefore  correct  and  valid  at  the  time  of  its  rendition,  and 
could  not  be  rendered  void,  or  even  erroneous,  by  a  subse- 
quent act  of  the  legislature.  The  judgment  was  pronounc- 
ed on  the  4th  of  Marchy  but  did  not  take  effect  until  it  was 
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signed  by  the  judge.  The  statute  makes  it  "  the  duty  of 
the  clerk  of  the  Circuit  Court  to  draw  up  each  day's 
proceedings  at  full  length,  and  the  same  shall  be  publicly 
read  in  open  court,  after  which  they  shall  be  signed  by  the 
judge,"  &c. 

The  record  does  not  state  on  what  date  the  judgment 
was  so  read  and  signed.  In  view  of  the  usual  practice  in 
such  cases,  the  reasonable  inference  is  that  the  proceedings 
of  the  court  of  the  4th  of  March,  were  read  in  open  court 
and  signed  on  the  morning  of  the  judicial  day  next  suc- 
ceeding, and  if  so,  the  act  of  the  8d  of  March  was  in  force 
at  the  time  the  judgment  was  so  signed.  But  however  this 
may  be,  we  think  the  legalizing  act  goes  beyond  the  judg- 
ment, and  makes  the  appropriation  and  orders  of  the  board 
of  commissioners  legal  ab  initio,  and  thereby  renders  the 
judgment  and  injunction  of  the  Circuit  Court  erroneous. 
Hepburn  v.  Gurts,  7  Watf  s  R  300.  See  also,  Sedgwick  on 
Stat,  and  Const.  Law,  pp.  201,  202. 

The  judgment  of  the  Circuit  Court  is,  therefore,  in  all 
things  reversed  and  set  aside,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  that  court  to  sustain  the  de- 
murrer to  the  complaint. 

T.  F.  Davidson,  J.  E.  McDonald  and  A.  L.  Soache,  for 
appellants. 

J*.  Buchanan,  for  appellees. 


Shakk  v.  Thb  State  on  the  relation  of  Bobinson. 

Btidence.—  One  party  cannot,  by  consenting  to  the  admission  of  irrelerant 
eTidence  offered  by  the  other,  acquire  a  right  to  introduce  OTidence  equally 
irreleyant. 
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IvsTBucTioirs. — ^The  oonrt  is  not  bonnd  to  remark  npon  the  eyidenee  ia 
instructing  the  jury,  and  when  it  is  done,  it  should  be  with  great  care, 
aod  the  Jury  should  be  told  that  such  obserrations  are  submitted  to  aid, 
and  not  to  eontrol  them. 

Practicb. — ^The  Supreme  Court  will  not  reyerse  a  cause  for  the  reason  that 
a  mere  preponderance  of  the  eyidenee  is  against  the  yerdict. 


APPEAL  from  the  Tipton  Circuit  Court 
Frazeb,  C.  J. — This  was  a  prosecution  for  bastardy, 
resulting  in  a  judgment  against  the  defendant* 
Three  questions  are  presented  for  our  consideration. 

1.  The  prosecutrix,  in  her  examination  in  chief,  having 
testified,  without  objection,  that  her  father  was  still  living, 
80  far  as  she  knew,  but  had  ceased  to  live  with  her  mother 
for  six  or  seven  years,  was  asked,  on  cross-examination, 
why  her  father  had  left  her  mother.  An  objection  to  this 
question  was  sustained,  and  we  think  correctiy.  The  whole 
subject  had  nothing  whatever  to  do  with  the  issue,  to-wit: 
the  paternity  of  the  child  with  which  the  prosecutrix  was 
pregnant.  If,  as  is  argued,  the  fact  that  she  was  without  a 
father's  protection  was  likely  to  excite  the  undue  sympathy 
of  the  jury,  the  defendant's  remedy  was  to  have  objected  to 
it,  and  the  court  would  undoubtedly  have  f^xcluded  it  He 
could  not,  by  consenting  to  the  admission  of  irrelevant 
evidence,  acquire  a  right  to  introduce  other  evidence 
equally  impertinent 

2.  The  court  refused  to  instruct  the  jury  that  "  if  the 
prosecutrix  had  sexual  connection  with  two  or  more  persons 
about  the  time  that  she  became  pregnant,  that,  unexplained, 
places  it  beyond  her  power  to  say  with  certainty  who  the 
father  of  the  child  is.'' 

The  instruction  asked  was  not  a  legal  proposition,  but 
merely  a  comment  upon  the  evidence,  doubtless  just  and 
rational,  but  nevertiieless  it  announced  a  conclusion  of  fact, 
and  not  a  legal  inference.  Justice  is  often  promoted  by 
such  a  remark  from  the  presiding  judge  upon  the  evidence 
adduced,  and  it  would  not  have  been  error  to  have  submit- 
ted it  in  this  case.    But  the  court  is  not  bound  to  remark 
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upon  the  evidence,  and  whenever  it  is  dsne^  it  should  be 
with  great  care  and  caution^  and  the  jury  shouM  always  be 
distinctly  told  that  such  observations  are  submitted  to  aid 
them  in  making  inferences  from  the  evidence,  and  not  to 
control  them ;  that  after  all  they  are  exclusively  responsible 
for  the  facts  which  they  shall  find.  The  law  of  the  case^ 
the  court  must  give  to  the  jury  when  asked,  and  the  jury 
must  act  upon  it  when  ^ven  without  question,  in  a  civil  case. 
There  must  be  no  confounding  of  the  one  with  the  other. 

It  is  a  grave  question  of  policy,  whether  the  presiding 
judge  should  discuss  the  evidenee  at  all  in  his  charge  to 
the  jury.  It  was  the  practice  of  the  English  judges  to  do 
so,  and  in  this  State  it  has  not  been  prohibited,  and  so  long 
as  the  idsi  prius  bench  shall  be  occupied  by  gentlemen  of 
integrity  and  learning,  guided  in  the  discharge  of  their 
duties  by  a  love  of  impartial  justice,  iti  is  not  at  all  probable 
that  the  legislature  will  interfere  to  limit  this  authority, 
derived  from  the  common  law.  Some  of  our  States  have, 
by  le^slation,  restricted  the  judge  to  giving  merely  the  law 
of  the  case  to  the  jury,  but  it  is  not  very  evident  that  the 
certain  administration  of  justice  has  been*  aided  thereby. 

8.  Bid  the  evidence  sustain  the  verdict? 

This  question  is  argued  before  us  as  if  we  could  reverse 
the  case  upon  the  ground  that  a  mere  preponderance  of 
the  evidence  is  against  the  verdict.  It  has  been  otherwise 
ruled  so  many  scores  of  times  by  this  court,  and  so  many 
hundreds  of  times  by  appellate  courts  elsewhere,  that  we 
know  not  what  more  can  be  added  to  make  the  rule  better 
understood. 

In  the  case  before  us,  the  defendant  and  another  man, 
both  uncles  of  the  prosecutrix,  probably  had  sexual  connec- 
tion with  her,  the  former  twice  and  the  latter  once,  about 
the  time  that  she  must  have  been  impregnated,  and  she 
infers  that  the  defendant  begat  the  child  from  the  fact  that 
during  the  congress  with  him,  at  one  time,  her  enjoyment; 
and  excitement  were  intense,  no  such  fact  existing  withi 
the  other  man.    Assuming  that  the  ground  of  her  opinion. 
Vol.  XXV.— 14. 
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was  not  reliable,  we  have  a  case  in  which  the  evidence,  afc 
best  for  the  defendant,  is  precisely  balanced,  and  if  we  re- 
verse the  case  it  must  be  because  of  that  equipoise.  No 
appellate  court  could  do  so  mthout  violating  all  that  is 
settled  upon  the  subject. 

The  judgment  is  affirmed,  with  £ve  per  cent  damages 
and  costs. 

N.  It.  Overman  and  J.  Oreeny  for  appellant. 

G.  W.  Lowly  and  D.  Moss^  for  appellee. 


The  Statb  on  the  relation  of  McCabty,  Auditor  of  State,  v. 
Thb  Boabd  of  Commissionebs  of  Monlgomerj  County. 

ICajtdati — ^Iioss  or  State  Beteitux. — ^Where  a  loss  has  resulted  to  tlw 

;State  by  the  default  of  a  county  treasurer,  a  mandate  will  not  lie  under 

rsec.  19S  of  the  reyenue  act,  (1  Q.  &  H.  118,)  to  compel  the  county  board 

to  add  the  amount  of  such  loss  to  the  tax  duplicate,  until  the  remedy  upon 

the  bond  of  the  defaulting  officer  has  been  ezhavsted,  <Hr  a  showing  is 

made  that «  suit  on  the  bond  would  be  onaTailiiig. 

APPEAL  from  tiie  MmtgmMry  Circuit  Court 
Frazeb,  C.  J. — ^This  was  an  application  made  on  behalf 
•of  the  State  for  a  writ  of  mandate  against  the  appellees  to 
compel  the  levy  of  a  tax  within  the  counly  of  Montgomery^ 
sufficient  to  pay  an  alleged  loss  of  State  revenue  which  had 
resulted  from  ^e  default  of  one  Schooler^  a  formertreasur^ 
of  that  county,  in  fidling  to  pay  into  tiie  State  treasury. 
The  affidavit  on  which  the  motion  was  founded  did  not 
disclose  that  any  suit  had  been  prosecuted  against  the 
sureties  of  the  de&ulting  treasurer,  nor  that  such  suit 
would  have  been  unavailing.    By  agreement  ibe  ksae-of 
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tho  alternative  writ  was  waived,  and  the  question  as  to  the 
right  to  a  peremptoiy  mandate  submitted  upon  the  facts 
alleged  in  ihe  affidavit.    The  writ  was  refused. 

Section  198  of  the  revenue  act,  (1  Qt.  &  H.  118,)  is  as 
follows:  ^^  All  losses  to  the  State  which  may  be  sustained 
bj  tlio  defetult  of  the  assessor,  treasurer,  or  auditor  of  any 
county,  in  the  discharge  of  the  duties  imposed  in  this  chap- 
ter, shall  be  chargeable  to  such  county,  and  the  board  of 
county  conmiissioners  sliall  add  such  losses  to  the  next  year's 
taxes  of  such  county,  and  cause  the  same  to  be  paid  into 
the  State  treasury." 

It  is  earnestly  argued  that  the  foregoing  section  does  not 
coi^mplate  the  case  of  a  county  treasurer  who  has  failed 
to  pay  into  the  State  treasury,  as  required  by  law.  State 
revenue  which  has  been  collected  by  him,  and  likewise  that 
the  section  is  unconstitutional.  We  are  not  now  prepared 
to  assent  to  either  of  these  propositions,  but  as  a  decision 
of  them  now  is  unnecessary,  we  do  not  discuss  them. 
The  construction  of  the  section  is  probably  a  matter  of  con- 
siderable practical  importance  to  the  public,  since  escape 
from  liability  as  surety  upon  an  official  bond  has  been  found 
ea^,  and  we  are  disposed  therefore  to  hear  further  before 
finally  determining  it. 

The  appellee  argues  that  if  the  county  be  liable  at  all,  it 
is  an  ultimate  liability,  which  cannot  be  held  to  exist,  or  be 
resorted  to,  until  all  remedies  against  the  treasurer  and  his  ^ 
sureties  shall  have  been  exhausted  or  shown  to  be  unavail- 
ing, and  that  the  writ  of  mandate  will  not  lie  in  this  case 
because  it  does  not  appear  that  this  has  been  done.  This  * 
position  is  founded  upon  good  reason  and  is  supported  by 
authority.  Money  for  which  solvent  parties  are  lial)le  can- 
not be  considered  lost  in  the  sense  of  the  statute.  In  the 
absence  of  a  showing  to  the  contrary,  we  must  presume 
that  the  sureties  of  the  treasurer  are  solvent  and  liable. 
Loss  to  the  State  must  precede  any  liability  on  tha  part  of 
tte-ecnBity.  This  loss  most  be  such  as  cannot  be/repaired 
by  judgment  and  execution  against  the  sureties  and  parties 
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primarily  liable.  It  waa  not  the  intention  of  the  iBtatutc 
that  the  State  might  pass  by  the  sureties  and  look  to  the 
county,  until  she  had  first  exhausted  all  other  remedies. 
The  People  v.  The  SupervisarSy  ^c,  17  N.  Y.  486,  is  a  case 
exactly  in  point,  and  was  decided  upon  a  statute  so  nearly 
like  ours  as  to  create  the  probability  that  ours  was  sug- 
gested by  it.» 

The  judgment  is  affirmed. 

John  PettUy  for  appellant. 

J.  E.  McDonaldj  A.  L.  Boachej  J.  M.  BuUer  and  A, 
Thomson^  for  appellee. 


Todd  v.  Thb  SiAiBf. 

PsAOTiCB. — ^The  refusal  of  the  oourteto  aUow  eTidenoe  to  be  given  to  tlie 
jury,  if  erroneous,  is  "  an  error  occarring  at  the  trial/'  and  must  be  aa- 
signed  as  a  cause  for  a  new  trial  in  order  to  present  the  question  to  the 
Supreme  Court.    Page  218. 

New  Thial. — Subfbisk. — ^The  defendant  may  be  entitled  to  a  new  trial  on 
aocoont  of  surprise  caused  by  his  own  witness  testifying  differently  from 
what  he  had  a  right  reasonably  to  expect^  where  no  want  of  diligence  in 
guatding  against  such  surprise  is  attributable  to  him,  and  where' it  Is 
shown  that  he  is  injured  thereby.    Page  220. 

Sahb. — ^The  motion  for  a  new  trial,  in  such  case^  is  addressed  to  the  sound 
discretion  of  the  court^  and  in  the  exercise  of  that  discretion  the  ooort 
should  grant  a  new  trial  when  the  party  is  not  in  fault,  and  ixgustice  haa 
resulted  to  him  from  the  surprise^  which  a  new  trial  may  remedy. 

Page  221. 

« 

APPEAL  from  the  Harrison  Circuit  Court. 

Eluott,  J. — Todd  was  indicted  in  the  Orange  Circuit 
Court  for  the  murder  of  Henry  Hall^  by  shooting  him  with 
a  pistol. 
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On  Todd's  application  the  venue  was  changed,  and  the 
case  transferred  to  the  Harrison  Circuit  Court  for  trial. 
In  the  latter  court  the  issue,  upon  the  defendant's  plea  of 
"not  guilty,"  was  tried  by  a  jury,  and  the  defendant  found 
guilty  of  manslaughter,  and  sentenced  io  fifteen  years 
imprisonment  in  the  State's  prison. 

A  motion  made  by  the  defendant  for  a  new  trial  was 
overruled,  and  judgment  rendered  on  the  verdict  The 
defendant  appeals  to  this  court 

The  reasons  filed  for  a  new  trial  are : 

"1st.  The  verdict  is  contrary  to  the  law  and  the  evi- 
dence. 

"2d.  Surprise  at  the  trial,  which  ordinary  prudence  could 
not  have  guarded  against"  The  second  reason  is  not,  in 
terms,  very  specific,  but  a  bill  of  exceptions  shows  that  it 
was  based  on  affidavits,  which  are  set  out,  and  the  cause  of 
surprise  thereby  properly  brought  before  the  court. 

The  evidence  is  all  in  the  record. 

Other  errors  are  assigned,  upon  the  refusal  of  the  court 
to  allow  evidence  of  certain  facts,  ofl[ered  by  the  defendant, 
to  be  given  to  the  jury,  but  as  they  were  not  presented  as 
reasons  for  a  new  trial,  they  are  not  properly  before  us,  and 
we  cannot,  therefore,  notice  them.  If  the  court  erred  in 
rejecting  the  evidence,  it  was  an  error  occurring  at  the 
trial,  and  should  have  been  presented  as  a  reason  for  a  new 
trial,  under  the  eighth  specification  of  section  852  of  the 
code.  2  G.  &  H.,  211 ;  Kent  v.  Lawson,  12  Ind.  675 ;  Doe 
ex  de7n.y  ^c,  v.  Hallj  2  Ind.  24;  The  State  v.  SwaftSy  9 
Ind.  221. 

We  will  first  consider  the  question  raised  by  the  second 
reason  presented  to  the  court  for  a  new  trial,  viz,  "surprise 
at  the  trial." 

In  support  of  the  motion,  the  affidavit  of  the  defendant, 
and  also  of  Cyrus  L.  Dunham^  his  attorney,  were  filed  and 
presented  to  the  court. 

Dunham  swears  that  the  defendant  went  into  the  trial  of 
the  case  with  the  confident  expectation  that  he  could  prove  by 
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Senry  Bredm,  a  witness  for  the  defendant  on  the  trial,  that 
he  saw  the  defendant  and  Sally  the  deceased,  immediately 
after  the  firing  of  the  first  shot,  and  that  Hall  was  then 
in  close  pursuit  of  the  defendant,  his  horse's  head  nearly  up 
to  or  lapping  the  crupper  of  the  horse  ridden  by  the  defend- 
ant, brandishing  a  corn-knife  at  or  over  him,  as  if  endeavor- 
ing to  strike  him.  That  after  he  thus  saw  them,  defendant 
fired  four  shots,  HaU  all  the  time  appearing  to  pursue,  and 
endeavoring  to  strike  defendant;  that  Hall  did  not  seem 
to  slacken  his  pace  until  he  fell,  or  was  in  the  act  of  falling, 
from  his  horse,  after  all  the  shots  were  fired.  That  before 
the  evidence  was  commenced,  he,  Dunham^  had  a  conver- 
sation with  said  witness,  in  which  said  witness  narrated 
what  he  saw  and  heard  of  said  transaction  substantially  as 
above  stated,  and  he  so  informed  the  defendant.  That  said 
Dunham  and  the  defendant  were  completely  surprised  by 
the  testimony  of  said  JBreden  on  the  trial,  in  which  he 
stated  that  a  short  space  of  time  had  elapsed  after  he  had 
heard  the  first  shot  before  he  looked  around  where  the 
parties  were,  and  that  when  he  did  so  look  he  did  not  see 
Hall,  but  saw  the  defendant ;  that  he  did  not  see  Hall  until 
after  the  second  shot  had  been  fired,  and  that  when  he  did 
first  see  him  he  was  about  twenty  steps  behind  said  Todd. 
That  he,  Dunhamy  was  sometime  previously  informed  by 
Morrison  Scotty  and  believed  that  defendant  could  prove  by 
said  Scotty  that  said  Hall  was  close  upon  said  defendant, 
endeavoring  to  strike  with  his  corn-knife,  and  threatening 
to  kill  him,  when  defendant  first  shot  at  Holly  and  that  he 
continued  to  pursue  and  endeavor  to  strike  the  defendant 
with  the  corn-knife  until  after  the  last  shot  was  fired.  But 
that  the  said  Dunham  believed  the  defendant  ought  to,  and 
safely  could,  go  to  trial  on  the  evidence  of  said  BredeOy  as 
he  expected,  as  before  stated,  it  would  be. 

The  defendant  in  his  affidavit  states  that,  on  the  trial,  he 
was  taken  perfectly  by  surprise,  by  the  testimony  of  said 
Brederty  a  witness  called  for  the  defendant,  when  he  testified 
that  he  did  not  see  Haliy  the  deceased^  at  the  tune  of  the 


NOVEMBER  TERM,  1866.  216 

Todd  9.  The  State. 

ehootiiig,  which  resulted  in  his  deadly  until  after  the  second 
shot  was  fired  by  the  defendant,  and  that  at  that  tune  said 
Hall  was  twenty  steps  behind  the  defendant,  but  riding 
toward  him  brandishing  his  corn-knife.  The  defendant 
further  states  that  he  had  been  informed  before  the  trial, 
and  before  he  had  consented  to  go  into  trial,  and  believed 
the  statement  true,  that  said  witness,  BredeUy  saw  both  the 
defendant  and  Hall  immediately  after  the  first  shot  was 
fired,  at  which  time  Hall  was  close  behind  the  defendant, 
the  head  of  HalVs  horse  being  up  to  or  lapping  the  crupper 
of  the  defendant's  horse,  both  parties  riding  rapidly,  the 
defendant  from  said  Hall^  and  he  in  pursuit  of  the  defend- 
ant, with  his  corn-knife  uplifted  toward,  or  over,  the  de- 
fendant, and  apparently  gaining  on*  him,  when  the  four 
shots  were  fired  by  the  defendant  in  rapid  succession,  and 
all  before  Hall  fell  or  slackened  his  pace.  That  he  went  into 
the  trial  mainly  relying  upon  the  testimony  of  said  witness 
for  his  defense ;  that  the  facts  were  as  he  expected  to^  prove 
them  by  said  witness,  and  that  he  could  prove  th^pa  sub- 
stantially as  stated,  by  Morrison  Scott  and  Samuel  Mix. 
That  said  Scott j  at  the  time  of  the  trial,  was  absent  from  the 
State,  at  Cape  Girardeau^  Missourij  as  the  defendant  was 
then  informed;  that  he  had  caused  him  to  be  duly  sub- 
pcenaed  as  a  witness  on  said  trial.     That  smd  Mix  is  a 

private  in regiment  and  was  not  at  said  trial,  and 

was  then  absent  on  duty  with  his  regiment  in  the  rebel 
States,  and  he  could  not  therefore  procure  his  attendance. 
That  the  defendant  had  been  for  some  months  confined  in 
jail,  and  not  able  to  give  bail,  and  relying  on  what  he 
believed  he  could  prove  by  said  Breden,  and  that  it  was 
sufficient  for  his  defense,  he  went  into  the  trial.  That, 
if  a  new  trial  were  granted  him,  he  believed  he  could, 
on  such  trial,  procure  the  testimony  of  said  Scott  and 
Mix\  that,  owing  to  their  absence,  he  could  not  procure 
their  affidavits  in  support  of  the  motion  for  a  new  trial 
That  said  Scott  was  nearest  to  defendant  at  the  commence- 
ment of  the  difficulty,  and  that  he  could  further  px>ve.  by 
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him  that  HaUy  the  deceased,  actually  struck  at  the  defend- 
ant once  or  twice  with  his  corn-knife,  and  barely  missed 
him,  threatening  at  the  same  time  that  he  would  kill  him, 
all  before  the  defendant  fired  the  first  shot  at  said  HaU. 

The  bearing  of  the  facts  which  the  defendant  and  his 
counsel  swear  they  confidently  expected  to  prove  by  the 
witness,  BredeUj  upon  the  merits  of  the  case,  will  more  fully 
appear  by  a  statement  of  some  of  the  material  facts  of  the 
case  as  they  appear  from  the  evidence  given  on  the  trial. 
It  appears  that  the  defendant,  a  minor,  was  a  member  of  a 
military  company  in  the  service  of  the  State,  encamped 
near  Leavenworth.  The  company  was  ordered  to  Orange 
county  to  arrest  deserters  from  the  military  service.  After 
reaching  Orange  counfy,  the  company  was  divided  into  two 
squads;  to  one  of  which,  numbering  about  twenty  men, 
under  the  conunand  of  a  Ueutenant  of  the  company,  the 
defendant  belonged.  This  squad  stopped  at  the  town  of 
Paoli  for  the  purpose  of  procuring  dinner  for  the  men  and 
feed  for  the  horses.  Hallj  the  deceased,  resided  some  dis- 
tance west  of  Paoli.  He  was  in  Paoli  when  the  soldiers 
stopped  there.  He  had  purchased,  of  a  merchant  in  town, 
a  corn-knife,  having  a  blade  about  two  feet  in  length,  and 
was  intoxicated.  He  was  on  horseback,  and  brandishing 
the  corn-knife  and  giving  orders  to  the  soldiers.  He  was 
boisterous  and  annoying. 

In  leaving  town,  the  squad  of  soldiers  went  immediately 
south.  HaUy  about  the  same  time,  started  in  the  direction 
of  his  home,  but  turned  and  passed  across  into  the  road 
the  soldiers  had  gone,  and  followed  them.  Two,  or  per- 
haps three  of  the  soldiers,  one  of  them  being  the  defend- 
ant, from  some  cause,  probably  to  adjust  a  saddle  or  girth, 
had  fallen  a  little  distance  behind  the  body  of  the  command. 
Hall  came  up  to  them,  and  in  some  way  a  difficulty  origi- 
nated between  him  and  the  defendant.  Neither  of  the  other 
persons  who  were  with  the  defendant  was  present  at  the 
trial,  and  there  was  no  evidence  on  the  trial  disclosing  the 
xuiuse  of  the  diffieo^y  or  how  it  originated.    The  report 
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of  a  pistol  in  the  direction  where  they  were,  first  attracted 
the  attention  of  the  soldiers  who  were  in  advance.  Soon 
after  which  the  defendant  was  seen  riding  toward  the 
command  at  the  full  speed  of  his  horse,  HaU  close  to  him 
in  rapid  pursuit,  gaining  on  him  and  brandishing  his  corn- 
knife.  The  defendant,  during  this  time,  with  his  hand 
turned  partially  behind  him,  was  firing  on  HaU  with  a 
pistol,  until  five  shots  were  fired,  when  HaU  reeled  in  his 
saddle  and  fell,  mortally  wounded.  One  load  remained  in 
the  pistol  undischarged.  The  five  shots  fired  all  took  effect, 
one  in  the  nose  of  Hallos  horse,  one  in  his  shoulder,  and 
three  in  Hallos  body.  When  the  last  shot  was  fired,  HaU' a 
horse  was  lapping  on  the  defendant's  horse. 

No  principle  is  more  fully  recognized  in  the  law,  than 
that  which  allows  a  person  when  unlawfully  assailed  with 
a  deadly  weapon,  and  his  life  or  limbs  thereby  put  in  im- 
mment  peril,  to  kUl  the  assailant,  in  self-defense.  It  was 
upon  this  principle  that  Todd  based  his  defense  in  this  case, 
and  it  was  certainly  important  to  him  and  his  defense,  as 
it  was  not  in  evidence  before  the  jury  how  the  difficulty 
originated,  to  be  able  to  prove  that  almost  instantly  after 
the  first  shot  was  fired  he  was  seen  fleeing,  and  HaU  in  close 
pursuit,  endeavoring  to  strike  him  with  a  deadly  weapon. 
These  facts,  as  shown  by  the  affidavits  of  the  defendant 
and  Dunham^  his  attorney*^  the  defendant  had  good  reason 
to  believe  he  could  prove  by  Brederiy  and  for  that  reason 
alone  went  into  the  trial  in  the  absence  of  other  witnesses, 
by  whom,  as  he  states  in  the  affidavit,  he  could  fully  prove 
them.  If  the  facts  stated  in  the  affidavits  were  tftie,  there 
was  no  fault  or  laches  on  the  part  of  the  defendant.  He  relied 
on  the  personal  statements  of  Breden  to  Dunhanij  the  at- 
torney, who  communicated  them  to  the  defendant,  and  it 
was  reasonable,  under  the  circumstances  stated,  that  he 
should  do  so. 

The  affidavits  establish  a  dear  case  of  surprise,  without 
the  defendanf^  fietult,  and  we  think  should  entitle  the 
defendant  to  a  new  trialy  if  a  new  trial  can  be  granted  in 
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favor  of  a  party  for  surprise  occasioned  by  a  witness,  called 
by  himself,  testifying  differently  from  what  he  had  reason 
to  expect 

It  is  insisted  by  the  Attorney  General  that  surprise, 
under  such  circumstances,  affords  no  ground  for  a  new 
trial. 

In  Okimmins  v.  Widdm^  4  Blackf  307,  Blackfobb,  J.  says  : 
'^  It  is  a  general  rule,  indeed,  that  a  plaintiff,  after  a  verdict 
against  him,  can  have  no  claim  to  a  new  trial  on  account  of 
his  having  been  surprised  by  any  evidence  of  the  defend- 
ant. J£  the  plaintiff  finds  himself  unprepared  to  meet  the 
defendant's  evidence,  he  always  has  it  in  his  power  to  suffer 
a  nonsuit,  which  will  leave  him  at  liberty  to  sue  again  for 
the  same  cause  of  action.  It  would  be  giving  the  plaintiff 
too  great  an  advantage  to  permit  him  to  take  the  chance  of 
a  verdict,  and  when  it  is  lost  to  relieve  him  from  the  verdict 
and  give  him  the  chance  of  another  jury,  merely  because 
the  evidence  against  his  claim  was  stronger  on  the  first 
trial  than  he  expected  it  would  be."  He  refers  to  Price 
V.  Brovm^  1  Strange  691 ;  Cooke  v.  Berry ^  1  Wilson  98 ; 
Harrison  v.  Harrison^  9  Price  89;  Jackson  v.  Bjoc^  9 
Johns.  77. 

In  GraeUr  v.  Fowler^  7  Blackf.  654,  which  was  a  motion 
by  the  plaintiff  for  a  new  trial  on  the  ground  of  surprise, 
occasioned  by  his  own  witness  .giving  different  evidence 
from  that  which  he  expected  him  to  give,  it  was  held  that 
he  was  not  entitled  to  a  new  trial  on  the  ground  stated. 
The  reason  given  for  the  decision  is  not  that,  being  the 
plaintiff  «n  the  suit,  he  might  have  avoided  the  verdict 
when  he  found  himself  deceived  or  disappointed  in  the 
evidence,  as  in  the  case  of  Cummins  v.  Walden^  supra.  Bat 
Sullivan,  J.,  in  deciding  the  question,  says :  <^  We  have  met 
with  no  case  where  a  new  trial  has  been  granted  because  a 
witness  swore  contrary  to  the  expectation  of  the  party  who 
introduced  him.  If  that  were  a  good  cause  for  setting 
aside  a  verdict,  new  trials  would  be  endless,  because  the 
tmsuccessful  party  in  eveiy  suit  might  allege  that  hJfi  witness 
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deceived  him.  Where  there  is  trick,  or  where  the  wit- 
ness has  heen  tampered  with  by  tiie  other  party,  so  that  he 
is  influenced  to  swear  falsely,  the  case  may  be  different.  In 
Hewlett  V.  Crutchley^  5  Tannt.  277,  the  chief  justice,  on  a 
motion  for  a  new  trial  on  the  ground  that  the  defendant 
had  been  surprised  by  what  his  witness  swore  to,  says  that 
such  a  thing  never  was  heard  of.  We  think  it  would  be 
establishing  a  dangerous  precedent  to  grant  a  new  trial  for 
the  reason  urged  in  this  case.'' 

We  have  examined  the  case  of  Hewlett  v.  Onttchley^  supra, 
and  do  not  imderstand  the  refusal  of  the  court  to  grant  a 
new  trial  in  the  case  to  have  been  based  on  the  ground  that 
a  new  trial  would  in  no  case  be  granted  for  surprise  occa- 
sioned by  the  testimony  of  the  party's  own  witness.  True, 
Chief  Justice  Mansfield  made  the  remark  as  stated,  but 
Hbath,  J.,  in  the  same  case,  said:  "As  to  the  evidence  of - 
the  barrister,  if  it  clearly  appeared  to  ijay  satisfaction  that 
the  witness  was  surprised,  and  gave  evidence  contrary  to  the 
expectation  he  had  raised,  I  would  send  it  to  a  new  trial. 
But  no  such  thing  appears."  And  Chambrb,  J.,  said: 
"I  entirely  agree  that  the  court  ought  not  in  Uiis  case  to 
interfere  with  the  province  of  the  jury,  although  there  are 
cases  in  which  the  court  may  properly  do  that,  but  this  is 
not  one  of  them." 

Guard  v.  Risk,  11  Ind.  156,  was  an  action  for  slander,  in 
which  the  defendant  had  charged  the  plaintiff,  a  female, 
with  fornication.  The  defendant  justified,  and  there  was  a 
verdict  for  the  plaintiff.  In  support  of  a  motion  for  a  new 
trial,  the  defendant  filed  an  affidavit  that  Gecrgt  Vestal, 
prior  to  the  trial,  had  told  WUliam  Hall  and  James  Black 
that  he.  Vestal,  had  been  in  bed  with  the  plaintiff,  and  the 
plaintiff  having  been  informed  of  VestaVs  statement,  filed 
the  plea  in  justification;  that  he  introduced  said  Vestal  sla 
a  witness  on  the  trial,  and  he  testified  that  he  never  was  in 
bed  with  the  plaintiff,  never  had  illicit  intercourse  with  her, 
and  never  saw  any  improper  conduct  on  her  part.    It  is 
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clear  that  the  affidavit  afforded  no  reason  for  a  new  trial 
The  defendant  may  have  been  surprised  by  the  evidence  of 
the  witness,  but  he  did  not  show  that  he  could  prove  the 
justification  by  any  other  witness,  who  was  not  present, 
nor  that  he  had  used  reasonable  diligence  in  guarding 
against  surprise,  or  that  he  was  injured  thereby.  The 
court  said:  ^^ The  facts  thus  stated  afford  no  reason  for  a 
new  trial,"  and  add,  "Indeed,  this  court  has  expressly  de- 
cided that  a  party  is  not  entitled  to  a  new  trial  on  the  ground 
of  surprise,  occasioned  by  a  witness  whom  he  has  called 
giving  different  evidence  from  that  which  he  was  expected 
to  give,"  and  refer  to  Graeter  v.  Fowler^  supra. 

In  Ruger  v.  Bungan,  10  Ind.  451,  a  motion  was  made  by 
the  defendant  for  a  new  trial  on  the  ground  of  surprise, 
occasioned  by  the  testimony  of  his  own  witness.  Per- 
kins, J.,  says :  "  The  party  says  he  was  surprised  by  the 
testimony  of  one  of  his  witnesses.  He  does  not  say  that 
the  witness  will  testify  difterently  upon  another  trial,  nor 
that  he  had  used  any  diligence  to  ascertain  what  would  be 
his  testimony."  Ifo  reference  is  made  to  the  case  of  Gra* 
eter  v.  Fowler,  7  Blackf.,  nor  is  the  decision  put  upon  the 
ground  that  a  defendant  cannot  be  entitled  to  a  new  trial 
for  surprise,  caused  by  the  testimony  of  his  own  wit- 
ness. 

In  Bosencrants  v.  The  Statej  6  Ind.  407,  a  new  trial  was 
granted  to  the  defendant  for  surprise,  occasioned  by  the 
evidence  of  a  witness  introduced  by  the  State. 

We  have  thus  referred  to  all  the  cases  decided  by  this 
court,  having  a  material  bearing  on  the  question  under 
consideration,  and  we  do  not  think  that  they  sustain  the 
position  that  the  defendant  may  not  be  entitled  to  a  new 
trial  for  surprise,  caused  by  his  own  witness  testifying  dif- 
ferently from  what  he  had  the  right  reasonably  to  expect, 
where  no  want  of  diligence  in  guarding  against  such  sur- 
prise is  attributable  to  him,  and  where  it  is  shown  that  he 
is  injured  thereby.  • 
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It  is  not  our  purpose  here  to  question  the  correctness  of 
the  ruling  of  the  court  in  Qraeter  v.  Fowler ^  supra.  The 
appUcation  for  the  new  trial  was  made  by  the  plaintiff,  and 
the  case,  therefore,  came  clearly  within  the  rule  laid  down 
in  Oummins  v.  Waideny  4  Blackf.  807,  to  which  we  have 
referred,  but  we  think  the  reasons  given  by  the  learned 
judge  are  stated  too  broadly. 

New  trials  have  frequently  been  granted  because  of  a 
material  mistake  made  by  a  witness  in  his  evidence  against 
the  party  by  whom  he  was  called,  thereby  causing  injury 
to  such  party.  See  the  cases  referred  to  in  1  Graham 
&  Waterman  on  New  Trials,  pp.  214  to  220,  inclusive. 

What  difference  is  there  in  principle,  whether  the  party 
has  lost  a  verdict  by  a  mistake  of  his  witness  in  a  material 
matter,  or  by  being  misled  by  his  witness  as  to  the  facts 
within  his  knowledge,  and  thereby  induced  to  go  to  trial  in 
the  absence  of  other  witnesses  by  whom  the  facts  could  have 
been  established?  In  the  one  case,  the  witness  knows  the 
fjEicts  and  fodls  to  testify  to  them,  and  in  the  other  he  induces 
the  party  to  rely  on  his  knowledge  of  them,  and  then  fails 
him  on  the  trial.  The  effect  upon  the  interests  of  the  party 
is  the  same. 

Motions  fur  new  trials,  for  such  causes,  are  addressed  to 
the  sound  discretion  of  the  court,  and  in  the  exercise  of 
that  discretion,  the  court  should  grant  a  new  trial  when  the 
party  is  not  at  fault,  and  injustice  has  resulted  to  him  by 
the  surprise,  which  a  new  trial  may  remedy. 

In  view  of  all  the  facts  of  the  case,  as  shown  by  the 
evidence  given  on  the  trial,  and  by  the  affidavits  ffled  in 
support  of  the  motion,  we  think  the  court  below  should 
have  granted  a  new  trial. 

A  careful  examination  of  the  evidence  has  not  fully 
satisfied  us  that  it  sustained  the  finding  of  the  jury,  but  we 
do  not  deem  it  necessary  to  discuss  it  here,  as,  upon  another 
trial,  other  evidence  miay  shed  a  different  light  on  the 
case. 
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The  judgment  is  reveiBed,  and  the  cause  remanded  for  a 
new  trial  The  clerk  is  directed  to  issue  the  proper 
order,  &c. 

C.  L.  DunJkam,  for  appellant. 

D.  E.  WiUiamsonj  Attorney  General,  for  the  State. 
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144  6991  Babitbs  and  Another  v.  Allen  and  Others. 

Btatuts  ov  BxscEvn.*— Under  the  proTisions  of  sections  serenteen  and 
twenty^-seren  of  the  statute  of  desoents,  the  wife  takes  a  fee  simple 
interest  in  the  lands  of  her  deceased  husband. 

Same — Adopted  Childben. — ^The  adopted  children  of  the  husband  are  not 
the  children  of  the  wife,  nor  are  they  "children  by  a  prcTions  wife/' 
and  hence  the  limitations  upon  the  estate  of  the  wife,  imposed  by  section 
18,  and  the  proyiso  in  section  24,  of  the  statute  of  descents,  do  not  ap- 
ply to  a  case  where  the  deceased  husband  has  left  only  adopted  children. 

Save. — Adopted  children  are  the  heirs  of  the  adopting  father  in  the  degree 
of  children,  and  are  entitled  to  inherit  from  him  all  the  estate  of  which| 
under  the  law,  he  has  a  right  to  depriye  his  wife. 

AsTAKCSXSirTS. — ^The  sulgeet  of  adTanoements  is  regulated  ezclusirely  bj 
statute,  and  under  section  12  of  the  statute  of  descents  only  a  child,  or 
the  descendant  of  a  child,  can  be  charged  with  advancements.  The  wife  is 
not  chargeable  with  advancements  under  that  statute. 

QuiBRE. — ^Whether  the  rule  as  fixed  by  the  statute  of  descents  la  changed 
by  sec.  0  of  the  act  concerning  the  partition  of  land, 

APPEAL  from  the  Carroll  Common  Pleas* 
Gregort,  J. — The  appellants  fQed  their  complaint  in  the 
court  below  against  the  appellees  for  the  partition  of  lands. 
Margaret  M.  BameSy  now  intermarried  with  h^  co-plain- 
tiff, was  the  widow  of  Hbram  AUen.  The  latter  died  in 
1859,  seized  of  the  real  estate  in  controversy.  Qe  made  a 
will  in  which  he  reserved  ^^  to  his  beloved  wife,  Margaret  Jf. 
AUerij  the  portion  to  which  she  is  entitled  under  the  law, 
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deeming  that  sufficient  for  an  ample  support  for  her,  and 
believing  she  required  no  other  or  further  provision."  The 
residue  of  his  estate,  with  some  trifling  exceptions,  is  given 
to  his  illegitimate  son,  Hiram  AUeUy  jr.y  whom  he  had  edu- 
cated, and  recognized  and  acknowledged  as  his  son,  and  to 
his  adopted  children,  William  and  KaiSj  who  are  also  by  the 
will  recognized  as  his  children.  The  widow  elected  to 
take  under  the  statute,  and  not  under  the  will. 

Hiram  AUm^jr.,  being  of  full  age,  answered  by  attorney, 
and  the  other  two  defendants,  WSJUam  and  Kate  AUeUy 
being  infants,  answered  by  guardian.  The  answers  contain 
paragraphs  of  three  kinds.  One  set  allege  that  there 
were  large  incumbrances  on  the  realty,  and  ask  that  the 
widow  be  required  to  contribute  to  the  payment  thereof. 
Another  set  allege  that  the  decedent  had  purchased,  in 
his  lifetime,  a  house  and  lot,  and  procured  the  title  thereto 
to  be  vested  in  his  wife,  and  had  made  expensive  imprpve^^ 
ments  thereon,  by  way  of  advancements  to  her,  and  ask 
that  the  same  be  brought  into  hotchpoL  The  remaining 
paragraphs  of  the  answer  allege  the  adoptioniby  the  testa- 
tor of  the  defendants  WiUiam  and  Kate  AUJtn;  by  a  pro- 
ceeding in  the  Boone  Common  Pleas  Court.  Th^  latter 
paragraphs,  when  filed,  contained  an  averment  that  this 
proceeding  in  the  JBoone  Court  of  Common  Pleas,  by  which 
those  children  were  adopted,  was  brought  about  by  the 
request  and  desire  of  the  appellant,  Margaret^  which,  on 
motion,  was  stricken  out  by  the  court,  over  the  objection 
t)f  the  appellees. 

Demurrers  were  filed  to  all  the  paragraphs  of  the  answer, 
and  were  sustained  to  the  first  and  second  sets  and  overruled 
to  the  last.  Replies  were^filed  to  the  last  set.  1st.  General 
denial.  2d.  That  WiUiam  and  Kaie  were  the  children  of 
WUliam  and  Margaret  Sayre^  bom  in  wedlock.  That  at 
the  lime  of  the  pretended  adoption,  the  father,  WiUiam 
SayrCj  was  alive  and  his  residence  known,  and  he  did  not 
consent  to  the  adoption.  Demurrers  were  sustained  to  all 
the  replies  except  the  denial. 
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These  last  named  paragraphs  of  the  answer  set  oat 
the  order  of  the  court,  by  which  said  adoption  was  made, 
as  follows : 

<^  In  the  Boone  County  Common  Pleas : 

*^  Comes  now  the  said  petitioner,  by  Boofie  ^  Shannany  his 
attorneys,  and  fQes  his  petition,  verified  by  the  affidavit  of 
the  said  petitioner,  specifying  the  name  of  said  petitioner, 
the  names  of  the  said  children,  viz,  WiUiam  Alien  Sayre, 
aged  six  years,  and  Kate  Sayre^  about  four  years,  and  alleg- 
ing that  they  have  no  property  in  possession  or  expectancy; 
that  he  believes  the  father  of  said  children  is  dead,  and  that 
the  mother  of  said  children,  Margaret  Sayre^  is  living  and 
resides  at  Thomtown^  in  the  county  of  Boone^  and  that  said 
children  reside  with  her.  And  thereupon  comes  also  said 
Margaret  Sayrey  in  her  own  proper  person,  in  open  court, 
and  gives  her  consent  to  the  adoption  of  said  children  by 
the  said  petitioner,  and  the  court  having  heard  the  testi- 
mony of  witnesses,  and  being  fully  and  sufficiently  advised 
in  the  premises,  and  being  satisfied  that  it  will  be  for  the 
interest  of  the  said  children,  do  order  that  the  said  WiUiam 
Alien  and  Kate  be,  and  they  are  hereby,  adopted  by  the 
court  as  the  heirs  at  law  of  the  said  Hiram  AUeOj  and  that 
from  and  after  the  date  hereof  the  said  WHUam  and  KaU 
take  the  name  of  the  said  AUen^  and  be  entitled  to  and  receive 
all  the  rights  and  interests  in  the  estate  of  the  said  Hiram 
AUeUy  the  said  adopted  father,  by  descent  or  otherwise,  that 
said  children  would  do  if  the  natural  heirs  of  the  said 
Hiram  Alien.  And  further,  that  from  and  after  the  date 
hereof,  the  said  Hiram  AUen^  the  adopted  father  aforesaid, 
shall  occupy  the  same  position  toward  said  children  that  he 
would  if  he  were  the  natural  father,  and  be  liable  for  their 
maintenance,  education,  and  in  every  other  way  reaponai- 
ble,  as  if  he  were  the  natural  father  of  said  children,  WiUiam 
and  Kate.  And  it  is  further  ordered  that  the  said  Hiram 
Allen  pay  the  cost  of  this  proceeding/' 

The  court  ordered  partition  to  be  made,  but  decreed  tliat 
the  part  set  off  to  the  widow  should  be  a  conditional  fee, 
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subject  to  the  restraints  on  her  power  of  alienation,  and  to 
descend,  in  case  of  her  death  while  a  married  woman,  in 
the  same  manner  and  to  the  same  extent  as  if  the  defend- 
ants, WHliam  AUen  and  Kaie  AUerij  had  been  the  children 
of  the.  marriage  of  the  said  plaintiff,  Margaret  M.y  and  the 
testator. 

A  motion  for  a  new'trial  was  overmled.  The  evidence 
is  in  the  record. 

The  appellants  moved  the  court  to  modify  the  decree  so 
as  to  give  to  the  widow  a  fee  simple,  but  this  motion  was 
overruled*  The  action  of  the  court  below  on  the  demurrers 
to  the  last  set  of  paragraphs  of  the  answers,  and  the  replies 
thereto,  and  in  overruling  the  latter  motion,  presents  the 
main  question  in  this  case,  viz.  Did  the  widow  take  a  fee 
simple  in  the  lands  of  her  late  husband?  The  answer  to 
this  question  depends  upon  the  construction  to  be  given  to 
the  statute  of  descents,  taken  in  connection  with  the  act 
regulating  the  adoption  of  heirs. 

It  is  provided  by  section  17  of  the  statute  of  descents 
that,  ^^  if  a  husband  die  testate  or  intestate,  leaving  a  widow, 
one-third  of  his  real  estate  shall  descend  to  her  in  fee 
simple,  firee  from  all  demands  of  creditors.''  Section  27  of 
the  same  statute  provides  that  ^^  a  surviving  wife  is  entitled 
to  one-third  of  all  the  real  estate  of  which  her  husband 
may  have  been  s^zed  in  fee  rimple,  at  any  time  during  the 
marriage,  and  in  the  conveyance  of  which  she  may  not 
have  joined  in  due  form  of  law.  These  provisions  plainly 
give  to  the  widow  a  fee  simple  in  the  lands  of  her  deceased 
husband.  There  m^  two  modifications  of  this  rule  of  in- 
heritance found  in  section  18,  and  in  the  proviso  in  section  24, 
of  the  same  statute.  Section  18  provides  that  ^^if  a  widow 
shall  marry  a  second  or  any  subsequent  time,  holding  real 
estate  in  wtue  of  any  previous  marriage,  such  widow  may 
not,  during  such  marriage,  with  or  without  the  assent  of 
her  husband,  alienate  such  real  estate,  and  if,  during  such 
marriage,  such  widow  shall  die,  such  real  estate  shall  go  to- 
hor  children  by  the  marriage  in  virtue  of  which  such  real 
Vol.  XXV.— 16. 
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estate  came  to  her,  if  any  there  be.'*  The  proviso  in  sec- 
tion 24  reads  thus :  ^^  That  if  a  man  marry  a  second,  or  other 
subsequent  wife,  and  has  by  her  no  children,  but  has  chil- 
dren alive  by  a  previous  wife,  the  land  which  at  his  death 
descends  to  such  wife,  shall,  at  her  death,  descend  to  his 
children." 

It  is  provided  by  section  8  of  the  '^  act  regulating  the 
adoption  of  heirs/'  that  ^<  such  court,  when  satisfied  that  it 
will  be  for  the  interest  of  such  child,  shall  make  an  order 
that  such  child  be  adopted,  and  from  and  after  the  adoption 
of  such  child  it  shall  take  the  name  in  which  it  is  adopted, 
and  be  entitled  to  and  receive  all  the  rights,  and  interest  in 
the  estate  of  such  adopted  father,  or  mother,  by  descent  or 
otherwise,  that  such  child  would  4o  if  the  natural  heir  of 
such  adopted  father  or  mother/'    1  G.  &  H.,  p.  301. 

The  adopted  children  of  the  decedent  were  not  the 
children  of  the  widow,  so  as  to  come  within  the  provisions 
of  section  18  of  the  law  of  descents,  supra^  nor  were  they 
children  by  a  previous  wife,  so  as  to  be  embraced  in  the 
provisions  of  sectioR  24,  suprcu  But,  under  section  3  of 
the  "act  regulating  the  adoptiqji  of  heirs,"  supra^  they  were 
the  heirs  of  the  adopting  father,  in  the  degree  of  children, 
and  were  entitled  to  inherit  from  him  all  the  estate  of 
which,  under  the  law,  he  had  a  right  to  deprive  bis  wife. 
We  think  this  construction  harmonizes  all  the  provisions 
bearing  on  the  subject,  and  results  in  a  rule  eminentiy  just. 

The  widow  only  claimed  in  her  complaint  one-third,  in 
iee,  of  the  lands*  of  which  her  husband  died  seized.  The 
court  below  erred  in  overruling  the  demurrec  to  the  para- 
graphs of  the  answer  setting  up  the  adoption  of  the  defend- 
ants, WUUam  and  KaUy  and  in  overruling  the  appellant's 
motion  to  modify  the  decree  so  as  to  give  to  the  widow 
one-third  in  fee  of  the  real  estate  of  which  her  hnsband 
died  seized. 

There  are  cross  errors  assigned. 

It  is  claimed  that  the  court  bek>w  erred  in  strikiDg  out  the 
allegation  in  those  paragraphs  of  the  answer  which  set  up 
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the  adoption  of  the  defendants,  WiUiam  and  KatCy  that  the 
act  of  adoption  was  "  with  the  knowledge  and  consent  of 
the  plaintiff  herein,  and  that  said  decedent  procured  said 
order  of  adoption  at  the  special  instance  and  request  of 
said  plaintiff,  and  that  she  subsequently  ratified  the  same/' 
Under  the  construction  we  give  the  "  act  regulating  the 
adoption  of  heirs,"  the  matter  struck  out  by  order  of  the 
court  was  immaterial,  and  the  striking  it  out  was  no  injury 
to  the  appellees. 

It  is  claimed  by  the  appellees  that  the  court  below  erred 
in  sustaining  the  demurrers  to  the  paragraphs  of  the  ans- 
wer setting  up  that  the  husband,  during  coverture,  had 
caused  to  be  conveyed  to  the  wife  a  house  and  lot,  by 
way  of  advancement,  and  seeking  to  bring  the  same  into 
hotchpot 

The  statute  law  exclusively  regulates  the  subject  of  ad- 
vancement. It  is  provided  by  section  12  of  the  statute  of 
descents,  that  ^*  advancement  in  real  or  personal  property 
shall  be  charged  against  the  child  or  descendants  of  the  child 
to  whom  the  advancement  is  made,  in  the  division  or  distribu- 
tion of  the  estate,  but  if  the  advancement  exceed  the  equal 
proportion  of  the  child  advanced,  the  excess  shall  not  be 
refunded."  1  G.  &  H.,  p.  298.  It  is  clear  that  this  sec- 
tion embraces  advancements  to  children  and  their  descen- 
dants and  not  to  the  wife.  But  it  is  claimed  that  section  9  of 
the  "  act  concerning  the  partition  of  lands"  extends  the  rule 
to  "  heirs,"  and  that  under  the  statute  of  descents  the  wife 
is  an  heir  of  her  husband.  That  section  provides  that 
**  if  upon  trial  of  any  issue,  or  upon  default,  or  by  confession, 
or  consent  of  parties,  it  shall  appear  that  partition  ought 
to  be  made,  the  court  shall  award  an  interlocutory  judg- 
ment that  partition  be  made  to  the  parties  who  may  desire 
the  same,  specifying  therein  the  share  assigned  to  each,  and 
taking  into  consideration  advancements  to  heirs  of  a  person 
dymg  intestate."  2  G.  &  H.,  p.  868.  It  is  a  sufficient  ans- 
wex,  in  the  case  in  judgment,  that  Allen  did  not  die  intestate. 
The  widow's  election  to  take  under  the  law  cannot  change 
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the  result,  for  this  provision  relates  to  a  total  intestacy.  See 
Thompson  et  vx.  v.  The  Executors  of  Carmichael  d  aly  3  San- 
ford's  Ch.  B..  120.  But  we  do  not  decide  that  the  rule  as 
fixed  by  the  statute  of  descents  is  changed  by  this  section 
&i  the  ^^  act  concerning  the  partition  of  lands."  That  ques- 
tion is  not  now  before  us. 

The  cross  errors  assigned  are  overruled. 

Under  the  judgment  of  the  court  below  the  proper  por- 
tions of  the  lands  were  assigned  to  the  parties  entitled 
thereto,  and  the  only  error  which  affects  the  substantial 
rights  of  the  parties,  in  the  final  judgment  of  the  court,  is 
in  limiting  the  estate  of  the  appellant,  Margaret  Jf.,  in  the 
lands  set  off  to  her,  as  follows :  ^'  That  the  title  of  the  said 
plaintiff,  Margaret  Jf.,  in  the  lands  set  off  to  her,  shall  be  a 
conditional  fee,  subject  to  the  restraints  on  her  power  of 
alienation,  and  to  descend,  in  case  of  her  death  while  a 
married  woman,  in  the  same  manner  and  to  the  same  extent 
as  if  the  defendants,  WiUiam  Alien  and  Kate  AUeity  had 
been  the  children  of  the  marriage  of  the  said  plaintift^ 
Margaret  M.y  and  the  testator." 

It  is  therefore  ordered  by  the  court,  that  so  much  of  the 
judgment  of  the  court  below  as  is  quoted  above,  and  which 
limits  the  title  of  the  plaintiff,  Margaret  Jlf.,  in  the  lands 
set  off  to  her,  be  reversed  vnth  costs.  Cause  remanded  to 
said  court,  with  directions  to  render  final  judgment  that  the 
title  of  the  plaintiff,  Margaret  M.y  in  the  land  assigned  to 
her  in  severalty  shall  be  a  fee  simple,  and  that  all  subse- 
quent orders  in  said  cause,  and  also  the  commissioneis 
deed,  be  made  to  conform  to  this  change. 

Huff  and  JoneSj  for  appellants. 

D.  D.  Pratt  and  D.  P«  Baldwin^  for  appellees. 
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HmBAiTD  AXD  Wife — Gift.— It  is  the  role  in  equity  that  if  the  nature  and 
circumstanoes  of  a  gift  or  grant  from  the  husband  to  the  wife  are  such 
that  there  is  no  ground  to  suspeot  fraud,  and  the  gift  amounts  only  to  a 
reasonable  provision  for  the  wife,  it  will  be  sustained  without  the  inter- 
yention  of  a  trustee. 

Same. — In  determining  whether  the  gift  is  a  reasonable  provision,  it  is  the 
duty  of  the  court  to  take  into  consideration  all  the  circumstances  of  tihe 
case. 

Same. — By  section  6  of  the  act  of  1853,  (1  G.  &  H.,  295,)  the  power  of  the 
wife  to  acquire  personal  property  by  gift,  during  coverture,  is  changed 
from  an  equitable  to  a  legal  right,  and  it  would  seem  to  follow  that  the 
only  restriction  the  courts  can  impose  on  this  right  is  to  guard  against 
fraud. 

APPEAL  from  the  Fountain  Circuit  Court 
GREQOitT,  J. — Haaa,  admiiflstrator  of  Clawson^  sued  the 
appellant  for  unlawfully  taking  and  converting  to  her  own 
use  $1,000  in  money,  of  the  assets  of  the  estate  of  the 
decedent  Answer:  1st  Gteneral  denial.  2d.  That  she  is 
the  widow  of  the  deceased;  that  her  late  husband,  to  the 
end  that  suitable  and  proper  provision  might  and  should 
be  assured  to  her,  settled  upon,  gave  and  delivered  to  her, 
his  wife,  $900.  That  said  sum  was  then  and  there  received 
by,  delivered  to,  and  settled  upon  her,  for  her  sole,  separate 
and  exclusive  use.  That  the  some  has  ever  since  been 
held,  used  and  controlled  exclusively  by  defendant,  the 
same  being  and  continuing  her  separate  property.  That 
the  $900  is  all  the  money  or  property  she  ever  has  had, 
or  received,  that  ever  belonged  to  the  deceased  or  his 
estate,  and  that  she  received  that  sum  as  stated,  'and  in 
no  other  way.  Beply :  1st  General  denial.  2d.  That  the 
estate  of  decedent  is  indebted  on  account  of  debts  con- 
tracted by  the  deceased  in  his  lifetime,  and  prior  to  the  date 
of  said  pretended  gift,  as  set  forth  in  the  answer,  in  a  large 

amount,  to-wit :  $ ,  and  that  the  remaining  estate  of 

the  decedent,  exclusive  of  the  amount  so  pretended  to  have 
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been  received  by  the  defendant  as  a  ^t  from  the  deceased, 
is  wholly  insufficient  to  pay  such  indebtedness.  Wherefore 
plaintiff  alleges  that  such  pretended  gift  is  wholly  fraudu- 
lent and  void  as  against  the  plaintiff.  Trial  by  the  court, 
and  finding  for  the  plaintiff.  Motion  for  a  new  trial  over- 
ruled. 

The  evidence  is  in  the  record.  The  only  evidence 
against  the  appellant  of  the  possession  of  the  money  in 
controversy,  is  what  took  place  in  the  lifetime  of  her 
husband,  and  the  only  ground  of  recovery  against  her 
must  be  that  the  gift  of  the  husband  was  void.  If  the 
money  was  not  given  to  the  wife  and  held  by  her  to 
the  exclusion  of  her  husband  and  his  administrators,  then 
there  is  no  case  made  by  the  evidence  against  her,  for 
the  possession  of  the  money  is  not  traced  to  her  in  any 
other  way. 

The  only  question  presented  by  the  record  isj  was  the 
gift  of  the  husband  to  the  wife  void  under  the  facts  shown 
by  the  evidence  ? 

ClawsoTiy  in  his  lifetime,  was  the  owner  of  a  farm,  the 
homestead  of  himself  and  family,  the  latter  consisting  of  his 
wife  and  two  small  children.  He  sold  the  farm  for  $2,400,  in 
payments.  He  caused  one  of  the  notes  for  $700  to  be  made 
to  his  wife;  for  the  residue  he  took  two  notes  payable  to 
himself,  one  for  $1,000  and  the  other  for  $700.  When  the 
note  for  $1,000  was  paid  he  gave  the  money  to  his  wife, 
saying  that  it  was  for  her  own  use,  and  advised  her  to  buy 
a  home  for  herself  and  children.  The  deceased  was  at  thia 
time  in  bad  health  and  did  not  much  expect  to  recover,  and 
died  in  about  six  weeks  thereafter.  The  wife  was  at  the 
time  enciente,  and  was  delivered  soon  after  the  death  of  the 
husband.  Four  hundred  dollars  of  the  purchase  money  of 
the  farm  was  paid  by  the  vendee  to  discharge  a  mortgage- 
lien  existing  at  the  time  of  the  purchase.  Clawson  was  the 
father  of  three  other  children  by  a  former  wife,  the  two 
eldest  of  whom  were  aged,  one  sixteen  and  the  other 
eighteen  years;  the  age  of  the  youngest  is  not  given.    The 
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appellant's  children  were  aged,  one  three,  and  another 
five  yearsy  and  the  yonngest  was  bom  about  a  week  after 
the  death  of  the  father.  The  sale  of  the  personalty  belong- 
ing to  the  estate  of  the  deceased  amounted  to  $532  83. 
The  widow  having  received  $195  of  the  $300  allowed 
her  by  law,  there  is  still  due  to  her  $105.  There  are  about 
J87  08  of  other  liabilities,  but  it  is  not  shown  when  they 
accrued,  whether  before  or  after  the  gift  in  question.  It 
cannot  be  pretended  Jhat  creditors  were  defrauded  by  the 
gift.  And  the  only  question  of  any  diflBlculty  is,  was  this  a 
reasonable  provision  for  the  wife,  under  the  circumstances  ? 

It  is  the  rule  in  equity,  that  if  the  nature  and  circum- 
stances of  the  gift  or  grant  from  the  husband  to  the  wife, 
whether  it  be  express  or  implied,  are  such  that  there  is  no 
ground  to  suspect  fraud,  but  it  amounts  only  to  a  reason- 
able provision  for  the  wife,  it  will  be  sustained  in  equity, 
without  the  intervention  of  a  trustee.  Story's  Eq.  Jur., 
§  1375,  and  authorities  cited. 

In  determining  the  question  whether  the  gift  or  grant  is  a 
reasonable  provision  for  the  wife,  it  is  the  duty  of  the  court 
to  take  into  consideration  all  the  circumstances  of  the  case; 
not  only  the  amount  of  the  husband's  estate,  but  the  condi- 
tion of  the  wife.  In  the  case  in  judgment,  the  husband  was 
in  his  last  illness.  The  wife  had  three  children  of  tender  age 
to  be  provided  for.  The  husband  had  just  sold  the  home- 
stead, one-third  of  which  in  fee  would  have  come  to  the 
wife  at  the  death  of  the  husband,  with  the  right  to  occupy 
the  messuage  by  herself  and  children  for  one  year,  and  in 
the  partition  of  the  land  she  would  have  the  right  of  selec- 
tion. Under  such  circumstances  we  think  the  provision 
made  for  the  wife  by  her  husband  was  reasonable. 

But  there  is  another  view  of  this  question.  The  statute 
provides  that  "the  personal  property  of  the  wife,  held  by 
her  at  the  time  of  her  marriage,  or  acquired  during  coverture 
by  descenty  devise  or  gift,  shall  remain  her  own  property  to  the 
same  extent  and  under  the  same  rules  as  her  real  estate  so 
renaains,  and  on  the  death  of  the  husband  before  the  wife,. 
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findh  personal  property  shall  go  to  the  wife,  and  on  the 
death  of  the  wife  before  the  husband,  shall  be  distributed 
in  the  same  manner  her  real  estate  descends,  and  is  appor- 
tioned under  the  same  circumstances."  1  G.  &  H«,  §  5,  p* 
295,  of  the  acts  1858. 

By  this  provision  the  wife's  separate  existence  is  recog- 
nized in  relation  to  her  personal,  as  it  had  been  before 
•recognized  as  to  her  real  property.  Her  power  to  acquire 
ipersonal  property  by  gift,  during  coverture,  is  changed  from 
an  equitable  to  a  le^  right.  It  would  seem  to  follow  that 
the  only  restriction  the  courts  can  impose  on  this  right  is 
to  guard  against  fraud.  The  court  below  erred  in  over- 
ruling the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  grant  a  new  trial, 
and  for  further  proceedings  in  accordance  with  this 
opinion. 

M.  M.  MUfordj  for  appellant* 

T.  F.  Davidson^  for  appellee. 


MoDebmut  v.  Hubasks  and  Another. 

Pbaoticb. — ^The  Supreme  Court  will  not  reyene  a  Judgment  because  imma* 
ierial  eridenoe  was  allowed  to  go  to  tlie  Jury,  unless  it  appeals  that  it 
might  haye  prejudiced  the  rights  of  the  appellant 

AiPPEAL  from  the  BUtekfcrd  Oommon  Pleas. 

Gbbgobt,  J. — Hvbanks  and  wife  sued  McDermittj  before  a 
justice  of  the  peace,  in  replevin  for  a  horse.  The  affidavit 
stated  that  the  horse  was  of  the  value  of  $26,  and  that  the 
plaintiffs  had  sustained  damages  in  the  sum  of  |20  by  the 
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detention.  In  a  complaint,  however,  filed  before  the  justice, 
the  damages  claimed  for  the  detention  are  $25.  There  was 
a  finding  and  judgment  on  the  trial  before  the  justice  for 
the  plaintiffs.  The  defendant  appealed  to  the  Common 
Pleas  Court,  where  a  trial  by  jury  was  had.  The  jury  found 
that  the  plaintiff  were  entitled  to  the  possession  of  the  horse, 
and  that  the  defendant  wrongfully  detained  him;  that  the 
value  of  the  horse  was  $20,  and  they  assessed  the  plaintiff's 
damages  at  $22  50.  Motions  for  a  new  trial  and  in  arrest 
of  judgment  overruled. 

The  evidence  is  not  in  the  record. 

In  a  confused  bill  of  exceptions,  a  great  variety  of  objec- 
tions are  shoivn  to  have  been  taken  by  the  appellant  to  the 
ruUngs  of  the  court  below,  during  the  progress  of  the  trial, 
but  without  the  evidence  in  the  cause  this  court  cannot  say 
that  the  appellant  was  injured  by  any  of  the  rulings  objec- 
ted to.  This  court  will  not  reverse  a  judgment  on  the 
ground  that  immaterial  evidence  was  allowed  to  go  to  the 
jury,  unless  it  appears  that  it  might  have  prejudiced  the 
rights  of  the  party  complaining. 

The  only  question  properly  before  this  court  in  the  case 
in  judgment  is  this,  did  the  court  below  err  in  overruling 
the  motion  in  arrest  of  judgment? 

It  is  urged  that  the  jury  found  a  greater  sum  in  damages 
than  was  claimed.  There  is  nothing  in  this.  The  plain- 
tiffs, in  addition  to  their  affidavit,  had  a  right  to  file  their 
complaint  before  the  justice.  The  damages  claimed  in  the 
complaint  were  greater  than  those  foimd  by  the  jury. 

The  finding  is  not  very  formal,  but  it  is  substantially 
good. 

The  judgment  is  affirmed,  with  costa. 

W.  Marchy  for  appellant.  i 

J.  Brownleey  for  appellees. 
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WmNBB  V.  Thb  Statb. 

Indictmeitt — ^IiJLBOBinr. — ^In  ftn  indictment  for  Uroenj  at  common  law,  Iho 
ownership  of  the  stolen  property,  if  known,  most  be  correctly  ayerred, 
and  the  proof  on  the  trial  must  correspond  with  the  averment 

Same. — ^Under  sec.  67  of  the  criminal  practice  act,  (2  G.  &  H^  402,)  it  is 
sufficient  if  one  only  of  seyeral  joint  owners  is  named  in  the  indictment^ 
but  where  the  stolen  property  is  alleged  to  belong  to  two  persons,  proof 
that  it  is  the  separate  property  of  one  of  them  will  not  support  the 
indictment. 

APPEAL  from  the  Wayne  Circuit  Court 

Elliott,  J. —  Widner  was  indicted,  tried  and^convicted  of 
grand  larceny,  in  feloniously  stealing  two  horses  and  a  set 
of  harness,  alleged  in  the  indictment  to  be  the  personal 
property  of  Bobert  Newcom  and  Franklin  Newcom. 

On  the  trial,  the  court  instructed  the  jury  as  follows: 
"The  property  is  charged  to  be  the  joint  property  of 
Franklin  Newcom  and  Bobert  Newcom.  This  is  a  material 
allegation,  and  must  be  proven.  Proof  that  the  property 
was  the  joint  property  of  the  alleged  owners,  or  thai  it  was 
the  property  of  either  one  of  thenty  wovld  he  sufficient  proof  of 
ownership^'  It  is  insisted  that  the  latter  clause  of  the 
instruction,  which  we  have  italicised,  is  erroneous. 

At  common  law  the  rule  undoubtedly  is,  that  the  owner- 
ship of  the  property  stolen  must  be  correctly  averred  in  the 
indictment,  if  known,  and  if  not  known  it  should  be  aver- 
red  to  be  the  property  of  some  person  or  persons  to  the 
grand  jurors  unknown.  Aind  when  the  ownership  is  aver- 
red, the  proof  must  correspond  with  the  averment.  Sogg 
V.  jThe  StaiCj  3  Blackf.  826,  In  that  case,  Hogg  was  indicted 
for  stealing  two  barrels  of  whisky,  alleged  in  the  indict- 
ment to  be  the  goods  and  chattels  of  one  James  C.  Cald^ 
well.  On  the  trial  a  question  arose  as  to  the  ownership  of 
the  whisky,  and  the  court  instructed  the  jury  ^^that  al- 
though they  might  find  the  ownership  of  the  goods  to  be 
in  CaldtDdl  and  Fulton^  as  partners,  yet  if  they  found  that 
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they  were  in  the  possession  of  said  Caldwelly  they  should 
find  the  defendant  guilty."  But  this  court  held  the  instruc- 
tion erroneous  and  reversed  the  ease. 

And  so  where  the  indictment  charged  the  money  and 
other  chattels  stolen  to  he  the  joint  property  of  three  per- 
sons, and  it  turned  out  in  evidence  on  the  trial  that  the 
money  stolen  belonged  to  one  of  the  persons  named,  some 
of  the  other  articles  to  another,  and  some  to  the  third,  it 
was  held  that  the  proof  did  not  sustain  the  indictment. 
4  McCord's  R.,  16;  2  Rus.  on  Crimes,  169. 

Every  larceny  includes  a  trespass,  and  it  is  necessary  that 
the  person  or  persons  against  whom  it  is  conmiitted  should 
be  correctly  stated,  if  known.  Even  in  a  civil  action  for  a 
trespass  to  personal  property,  a  misjoinder  of  parties  plain- 
tiff would,  by  the  rule  at  common  law,  be  fatal  on  the  trial 
under  the  general  issue,    1  Chitty's  PL,  56. 

Has  the  rule,  as  applicable  to  the  case  at  bar,  been 
changed  by  statute  ? 

The  57th ,  section  of  the  act  regulating  criminal  practice, 
&c.,  2  G.  &  H.,  402,  reads  thus :  ^^  In  an  indictment  for  an 
offense  committed  in  relation  to  property,  it  is  sufficient  to 
state  the  name  of  any  one,  or  names  of  several  or  joint 
owners."  The  section  as  printed  is  confused,  and  its  mean- 
ing thereby  rendered  obscure.  But,  as  we  understand  it, 
its  true  meaning  would  be  properly  expressed  if  it  read 
thus:  In  an  indictment  for  an  offense  committed  in  relation 
to  property,  it  is  sufficient  to  stat§  .the  name  or  names  of 
any  one,  or  more,  of  the  several  joint  owners. 

In  any  event,  it  can  only  be  so  read  as  to  apply  to  a  non- 
joinder of  all  the  owners.  Or,  in  other  words,  if  the  prop- 
erty which  is  the  subject  of  the  offense  belonged  to  several 
persons  jointly,  the  statute  makes  it  sufficient  to  allege 
in  the  indictment  that  it  is  the  property  of  any  one  of 
such  joint  owners,  and  would  apply  to  a  case  like  that  of 
Sogg  V.  The  State^  supra.  But  here  the  objection  is  that 
the  indictment  alleges  the  property  to  be  owned  by  two 
persons  jointly,  and  the  court  instructed  the  jury  l^iat  if 
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they  found  from  the  evidence  that  it  was  the  individual 
property  of  one  of  the  persons  named,  it  would  be  suffici- 
ent to  sustain  the  indictment.  It  involves  a  case  of  misjoin- 
der,  or  an  allegation  that  one  who,  in  foct,  has  no  interest 
in  the  property,  is  a  jomt  owner  thereof;  and  not  a  case 
of  nott-joinder,  or  the  failure  to  state  the  names  of  all  the 
joint  owners,  contemplated  by  the  statute.  We  think  the 
case  does  not  come  within  the  statute,  and  the  instruction 
of  the  court  below  was  therefore  erroneous. 

Another  question,  as  to  the  sufficiency  of  the  caption,  or 
record  preceding  the  introduction  of  the  indictment,  is  also 
presented,  but  as  the  case  must  be  reversed  for  the  error 
stated  above,  an  examination  of  it  is  rendered  unnecessaiy. 

The  judgment  is  reversed,  and  the  clerk  of  this  court  is 
directed  to  issue  the  proper  order  for  remanding  the  prisoner 
to  the  jailor  of  Wayne  county  for  a  new  trial. 

J.  K  McDonald^  A.  L.  Boache  and  D.  Sheeks^  for  appel- 
lant. 

D.JS.  TFiZZiaindon,  Attorney  General^  for  the  State. 


FBEEXAirt;.  Bowman. 

Nbw  Texa&w— PftAcncB^— a  oomplaiBi  for  a  new  trial  on  tlie  gronnd  of 
newiy  discorered  eridence  mnst  Bet  out  tlie  eridenoe  giren  on  the  former 
trial 

pBACTicK.-*Where  a  oonreot  result  has  l)een  xeacbed  in  the  ooort  bdow,  the 
Supreme  Court  wiU  not  rerrerso  the  jndgmeni. 

APPEAL  from  tiie  Boom  Common  Fleas. 
FfijussBy  C.  J. — This  was  a  complaint  for  a  new  trial 
tmder  sea  S66  of  the  code,  on  the  ground  of  newly 
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evidence..  A  demurrer  was  sustained  to  the 
complaint,  and  that  rnling  is  assigned  for  error. 

The  complaint  did  not  purport  to  show  what  was  the 
evidence  given  upon  the  trial  of  the  case.  Without  this  it 
was  not  possible  to  determine  whether  the  new  evidence 
would  have  been  likely  to  change  the  result,  and  hence  the 
complaint  was  entirely  insufficient.  OlideweU  v.  Daggy^  21 
Ind.  95 ;  Cox  v.  HutcfdngSy  id.f  219. 

It  is  argued  that  the  statute  does  not  contemplate  a  de- 
murrer and  other  pleadings  as  in  an  ordinary  case.  We 
perceive  no  reason  for  overruling  the  cases  cited  above,  nor 
any  necessity  for  the  consideration  of  that  question  here, 
for  as  a  correct  result  was  reached,  we  could  not,  in  any 
event,  disturb  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

J.  W.  HoanSy  for  appellant. 

0.  S.  HdmiUan^  for  appellee. 


MABim  V.  Asheb'S  Administrator  and  Another. 


WmrBiSw— Suit  hj  A  against  the  administrator  of  B  upon  a  lost  note^  aUegefl 
to  haye  been  assigned  by  C  to  A,  in  writing,  after  the  loss  and  after  the 
death  of  B.  0,  being  Joined  as  a  defendant  to  answer  as  to  the  assign- 
ment, made  de&nlt.  The  administrator  answered:  1st.  General  deniaL 
2M.  Payment  hy  the  deceased.  8d.  That  Q  and  not  A,  was  the  real 
party  in  interest  On  the  trial,  G  was  eaUed  by  A  as  a  witness  to  proye 
the  exeention  and  assignment  of  the  note. 

Eeld,  that  as  G  had  admitted  the  assignment  1^  his  Aefeolt,  he  was  not  an 
adyersary  party  to  A,  but  their  interests  were  identioal,  and  adyerse  to 
the  administrator,  and  henoe  the  witness,  not  be|pg  oalled  to  testify  by 
the  <<  opposite  party,"  was  not  competent  nnder  sec.  8  of  the  act  of  1861. 

Beldf  also,  that  as  the  execution  and  assignment  of  the  note  were  not  put  in 
Issue  ly  the  pleadings,  the  eyidenee  dfered  was  not  pertinent  to  the  issiM. 
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Pjkedemt'b  Bstates. — ^The  statute  requiring  claims  against  depedent's  es- 
tates to  be  filed  in  the  Court  of  Common  Pleas  and  placed  upon  the  iasua 
docket,  does  not  apply  to  cases  where  other  parties  are  necessarily  joined 
aB  defendants  in  suits  against  the  personal  representi^tiTeB  of  a  dec^ 
dent    In  such  cases  the  suit  may  be  commenced  by  summons. 

APPEAL  from  the  Putnam  Common  Pleas, 

Elliott,  J. — This  was  a  suit  by  Martin^  the  appellant, 
against  Chinoweth,  as  administrator  of  Edmund  Asher,  de- 
ceased, and  Benjamin  T.  Duncan^  on  a  lost  note,  alleged  to 
have  been  executed  by  Asher^  in  his  lifetime,  to  Diincan. 

The  facts,  as  we  gather  them  from  an  imperfect  and  ex- 
tremely confused  record,  are  as  follows:  That  Asher^  on 
the  1st  of  September y  1849,  executed  a  promissory  note  to 
Duncan  for  the  sum  of  $200,  payable  on  the  25th  of 
December  of  the  same  year.  After  Asher^s  death.  Dun- 
can,  claiming  that  the  original  note  was  lost,  furnished  a 
copy  of  it,  and  made  to  Martin^  the  plaintiif,  the  following 
assignment:  "For  value  received,  I  assign  all  my  right  to 
the  above  note  to  Henry  T,  Martin,    July  29th,  1861." 

(Signed,)  "  Benjamin  T.  Duncan." 

Martin  brought  suit  against  Chinowdh,  as  administra- 
tor of  Asher^  and  made  Duncan  a  party  to  answer  as  to 
his  interest  in  the  note.  An  affidavit  of  Martin  is  attached 
to  the  complaint,  in  which  he  swears  that  the  facts  stated 
in  the  complaint  are  true,  that  the  said  sum  of  §200, 
and  the  interest  thereon,  is  justly  due  to  him  from  the 
estate  of  said  Asher^  and  that  said  sum  of  money  had  not 
been  paid  by  said  Asher  in  his  lifetime,  nor  by  his  adminis- 
trator since  his  death. 

Process  was  duly  served  on  Duncan^  who  failed  to  appear, 
and  a  default  was  taken  against  him*  Chinoweth  demurred 
to  the  complaint,  but  the  demurrer  was  overruled,  and  he 
then  answered  in  three  paragraphs,  viz: 

1st.  The  general  denial. 

2d.  Payment  b^  Asher  in  his  lifetime. 

8d.  Denying  that  the  plaintiff  is  the  real  party  in  inter- 
est, and  alleging  that  Duncan  fraudulently  assign^  the  note 
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to  Martin^  without  any  considerotioii  whatever,  Bimply  to 
enable  Duncan  to  become  a  witness  on  the  trial  of  said 
cause,  and  that  the  interest  therein  is  still  in  said  Duncan. 
Keplication  in  denial  of  the  second  and  third  paragraphs 
of  the  answer.  The  caqpe  was  tried  by  a  jury.  On  the 
trial,  the  plaintiff  introduced  Dun^can  as  a  witness,  and 
offered  to  prove  by  him  the  execution  and  delivery,  by 
said  AshcTj  of  the  note  mentioned  in  the  complaint,  and 
also  that  said  note  was  assigned  by  said  witness  to  the 
plaintifi*,  as  set  forth  in  said  complaint,  and  the  consideration 
for  which  the  note  was  given,  but  the  court  refused  to 
permit  the  evidence  to  be  given  to  the  jury,  to  which  refusal 
the  plaintiffs  excepted. 

The  jury  returned  a  verdict  for  the  defendant.  The 
plaintiff,  on  written  cause,  moved  the  court  for  a  new  trial, 
but  the  motion  was  overruled,  and  judgment  rendered  on 
the  verdict  of  the  jury. 

The  ruling  of  the  court  in  refusing  to  permit  Duncan  to 
testify  as  a  witness  presents  the  only  point  urged  by  the 
appellant  for  the  reversal  of  the  judgment. 

The  second  section  of  the  act  of  1861,  declares  tibiat  no 
person  shall  be  disqualified  as  a  witness  by  reason  of  inter- 
est in  the  event  of  the  suit,  or  because  of  his  being  a  party 
to  the  suit  or  proceeding,  and  authorizes  the  parties  to  a 
suit  to  testify  therein  in  their  own  behalf.  Section  three 
contains  the  exceptions  to  the  rule  laid  down  in  the 
second  section.  One  of  the  exceptions  is  as  follows :  ^^ And 
provided  further,  that  in  all  suits  where  an  executor,  admin- 
istrator or  guardian  is  a  party,  in  a  case  where  a  judgment 
may  be  rendered  either  for  or  against  the  estate  represented 
by  such  executor,  administrator  or  guardian,  neither  party 
shall  be  allowed  to  testify  as  a  witness,  unless  required  by 
the  opposite  party,  or  by  the  court  trying  the  cause,  except 
in  cases  arising  upon  a  contract  made  with  the  executed, 
administrator  or  guardian  of  such  estate.''  Here,  Duncan 
was  a  party  to  the  suit,  and  a  judgment  was  sought  against 
tke  estate  represented  by  the  defendant  ChinowelL    But  it 
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is  claimed  that  Duncan  was  required  to  testify  by  the  oppo 
site  party,  the  plaintiff,  and  was,  therefore,  with|n  the 
exception  to  the  proviso. 

If  the  matters  offered  to  be  proved  by  Duncan  were  ma- 
terial to  the  issues  in  the  case  we  would  not  be  prepared  to 
sustain  the  position  of  the  appellant,  or  to  hold  that  Dun^ 
can  was  a  competent  witness  under  the  statute.  The  object 
of  the  legislature  in  the  enactment  of  the  proviso  evidently 
was  to  protect  estates  against  usjust  claims,  of  which  the 
representative  is  not  presumed  to  have  any  personal  knowl- 
edge, by  requiring  that  they  should  be  supported  by  the 
evidence  of  others  than  those  setting  them  up.  It  may  be 
that  the  language  used  in  the  act  may  not  bear  a  construe* 
tion  sufficientiy  comprehensive  to  fully  effect  the  intended 
object.  But  in  the  case  at  bar,  though  Dun^mi  is  nominally 
a  party  defendant,  yet  in  fact  he  is  not  an  opposing  or  ad- 
versary party  to  the  plaintiff,  but  having  by  his  default 
admitted  the  assignment  of  the  note  to  the  plaintiff,  his  inter- 
est, if  he  has  any  in  this  suit,  is  identical  with  that  of  the 
plaintiff^  and  adverse  to  the  defendant  Ghinowetkj  the  oniy 
defendant  against  whom  a  judgment  is  sought.  Duncan  was 
not,  therefore,  within  the  meaning  of  the  statute,  required  to 
testify  by  the  opposite  party.  But  if  this  were  otiierwise^ 
still  we  think  the  evidence  was  properly  rejecfted,  for  the 
reason  that  the  facts  offered  to  be  proved  were  not  pertinent 
to  the  issues  in  the  case.  Under  the  issues  upon  the  second 
or  third  paragraphs  of  the  answer,  no  proof  in  reference  to 
the  execution  of  the  note,  or  the  assignment,  was  necessary 
to  be  made  by  the  plaintiff,  and  there  was  no  answer  putting 
in  issue  the  consideration  of  the  note.  The  general  denial 
was  not  sworn  t6,  and  hence  the  execution  of  the  note  and 
the  assignment  were  admitted,  and  required  no  proo£  The 
only  matters  put  in  issue  by  the  general  denial  were  the  loss 
o£  the  note,  and  its  contents.  But  the  pUdntiff  did  not 
offer  to  prove  either  of  these  by  Duncan;  indeed  he  could 
not  give  parol  evidence  of  the  contents  until  he  had  first 
proved  the  loss  of  the  original,  and  the  record  does  not 
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show  that  any  such  proof  was  offered.  The  judgment 
most  therefore  be  affirmed. 

The  defendant  Chinoweth  assigns  a  cross  error,  in  which 
he  insists  that  the  coort  below  had  no  jurisdiction  of  a 
suit  against  him,  commenced  by  summons  in  the  usulial 
mode,  as  in  this  case,  but  that  the  claim  should  have  been 
filed  in  the  Common  Pleas  Court  and  placed  on  the  issue 
docket,  and  abjudicated  under  the  provisions  of  the  statute 
regulating  the  settlement  of  decedents'  estates.  Whatever 
may  be  the  construction  to  be  given  to  the  statute  referred 
to,  in  cases  of  ordinary  claims  agwist  an  estate,  it  cannot 
apply  to  cases  like  the  one  at  bar,  where  third  persons  are 
necessary  parties  to  the  litigation. 

The  judgment  is  affirmed,  with  costs. 

J.  Scattj  for  appellant. 

D.  jS^  WilUamson  and  A.  Doggy y  for  appeUees. 


SOOBXL  9.  ObISSWBEIi. 

APPEAL  from  the  DearbcnTi  Common  Pleas. 

Elliott,  J. — Orisswdl  brought  suit  before  a  justice  of  the- 
peace  against  Seobdf  a  tenant^  to  have  him  removed  from 
certain  lands,  alle^g  that  he  was  unlawfully  holding 
over  after  the  expiration  of  his  lease.  After  a  trial 
and  judgment  before  the  justice,  the  case  was  appealed  to 
the  Court  of  Common  Pleas  of  Dearbam  county.  In  the* 
latter  court  there  was  a  trial  by  juiy,  and  a  finding  for  the 
plaintiff.  Motion  for  a  new  trial  overruled,  and  judgment 
on  the  verdict. 

The  evidence  is  all  in  the  record.    It  appears  from  tha 
evidence  that  the  premmes  in  dispute  were  leased  to  the* 
Vol.  XXV.-16. 
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appellant  by  one  Clark^  then  the  owner  thereof,  who  after- 
ward Bold  and  conveyed  them  to  CrissweU^  the  plaintiff 
below. 

Clark  was  called  as  a  witness  on  the  part  of  the  plaintiff, 
and  testified  that  he  leased  the  premises  to  Scobel  for  one 
year  from  the  Ist  day  of  Jfarchj  1864.  Scobdy  in  his  own 
behalf,  testified  that  he  leased  the  premises  from  Clark  for 
the  period  of  two  years  from  the  1st  of  Marchy  1864,  if  he 
wished  to  occupy  for  that  period.  There  was  some  other 
evidence  tending  to  corroborate  the  statements  of  Clarky  and 
we  cannot  say  that  the  verdict  is  not  sustained  by  the 
evidence. 

On  the  trial,  Clark  testified  that  sometime  after  he  leased 
to  Scobdj  he  drew  up  two  copies  of  a  memorandum  of  the 
lease,  and  sent  one  of  them,  not  signed,  to  Scobel^  and 
retained  the  other  copy.  After  Clark  had  testified  as  Xo  the 
terms  of  the  contract,  the  plaintiff  offered  Clark^s  copy  of 
the  written  memorandum  in  evidence,  but  the  court  refused 
to  permit  it  to  be  given  in  evidence  to  the  jury,  but  per- 
mitted Clark  to  look  at  it  for  the  purpose  of  refreshing  his 
memory.  Clark  then  remarked  that  it  corresponded  with 
his  recollection. 

Before  the  jury  retired,  Scobel  moved  the  court  to  instruct 
them  as  follows :  "  The  written  memorandum  referred  to  was 
never  signed  by  the  parties  and  is  not  in  evidence  before 
you.  It  was  of  no  force  betweeu  the  parties,  and  should  be 
whoUy  disregarded  by  you  in  determining  what  the  con- 
ticact  between  the  parties  was."  The  instruction  was  re- 
vised. The  court  had  refused  to  permit  the  memorandum 
te  he  given  in  evidence  and  it  was  not  before  the  jury ;  they 
knew  nothing  of  its  contents,  and  unless  an  effort  had 
been  made  in  argument  before  the  jury  to  make  an  im- 
proper use  of  it,  and  nothing  of  the  kind  is  shown  by  the 
record,  there  was  no  necessity  that  the  court  should  give  to 
the  jury  any  instruction  on  the  subject  It  was  proper  that 
the  court  should  permit  dark  to  look  at  the  memorandum 
to  refresh  his  recollection,  if  he  desired,  but  it  does  not  seem 
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to  have  been  used  even  for  that  purpose,  as  he  had  fully 
stated  the  terms  of  the  lease  before  his  attention  was  di- 
rected to  it,  and  made  no  change  in  his  statements  after- 
ward. 

We  think  there  was  no  error  in  the  refusal  of  the  court 
to  give  the  instruction. 

The  judgment  is  affirmed,  with  costs. 

Schwartz  and  Givariy  for  appellant. 

F.  Adkinacn^  for  appellee. 


PssjimYd— IirDi€nixRT.-*In  ml  indictment  for  peijnvy  tincler  section  40  of 
the  act  defining  felonies,  (2  G.  &  H.  450,)  it  must  appear  either  bj  express 
ayerment,  or  from  other  facts  ayerred,  that  the  alleged  false  swearing  was 
« touching  a  matter  material  to  the  point  in  question." 

Sams. — Section  41  of  the  same  statute  contemplates  a  case  where  the  oath 
or  affirmation  was  not  required  by  law,  but  was  yoluntarily  made  bj  the 
party,  and  in  that  case  it  is  not  necessary,  in  order  to  support  an  indict- 
ment for  perjury,  that  the  false  statement  should  be  touching  a  material 
matter. 

APPEAL  from  the  Union  Cireuit  Court. 

Rat,  J. — ^Indictment  for  perjury.  Motion  to-^ash  sus- 
tained. The  charge  is,  that  the  defendant  did,  in  a  certain 
action  pending  in  court  against  him,  ^^on  a  motion  to 
continue  said  above  mentioned  cause  of  action,  upon  his 
corporal  oath,  said  oath  having  been  then  and  there  ad- 
ministered by,"  &c.,  ^^make  the  following  affidavit,  to-wit : " 
Ac.  The  affidavit  was  to  the  truth  of  certain  statements, 
and  accompanied  interrogatories'filed  to  the  plaintiffii.  Our 
statute  provides,  2  G.  &  H.,  §  40,  p.  450,  that  the  false 
swearing  must  be  ^touching  a  matter  material  to  the  point 


Thb  State  v.  FLAoa.  i^  ^\ 


244  SUPREME  COURT  OF  INDIANA. 

Th«  State  v.  FUgg. 

in  question*"  -  The  indictment  does  not  allege  that  a  motion 
was  made  for  a  continuance,  and  it  can  only  be  inferred 
from  the  language.  An  indictment  should  contain  allega* 
tions,  not  inferences.  There  is  no  averment  that  the  pur- 
pose of  the  affidavit  was  to  procure  a  continuance,  nor  is 
there  any  allegation  that  the  statements  contained  in  the 
affidavit  were  material  for  any  purpose.  It  does  not  appear 
that  the  plaintiffs  in  the  action  were  not  then  present  in 
court,  so  that  a  cotitmuance  could  be  caused  by  the  filing 
of  the  interrogatories,  nor  does  any  rule  seem  to  have  been 
taken  upon  the  plaintiffs  to  answer.  In  the  absence  there- 
fore of  any  allegation  as  to  the  intent  of  the  defendant,  we 
cannot  infer  that  an  affidavit  which  would  not  sustain  a 
motion  to  continue  was  filed  for  that  purpose.  The  ma- 
teriality of  the  allegations  must  be  shown  either  upon  the 
face  of  the  indictment,  or  expressly  averred.  The  State  v. 
J3a«,  7  Blackf.  25;'  The  State  v.  Johnson,  id.,  49. 

But  it  is  insisted  that  the  41st  section  of  the  act  defining 
felonies,  2  G.  &  H.,  p.  451,  does  not  require  that  the  false 
statements  shall  be  material  to  the  point  in  issue.  It  might 
perhaps  be  sufficient  to  say  that  the  same  section  of  the 
statute  was  in  force  when  the  decisions  already  cited  were 
made  by  this  court,  except  that  as  the  section  now  reads, 
the  affidavit  must  be  made  "  voluntarily.'*  The  addition 
of  this  word  adds  no  strength  to  the  position  assumed  by 
the  State.  It  in  truth  but  makes  the  distinction  clearer  which 
was,  in  effect,  recognized  in  the  earlier  cases.  The  distinc- 
tion between  the  two  sections  is  this:  the  40th  section  is 
confined  to  cases  where  the  oath  or  affirmation  has  been 
made  "  in  any  matter  in  which  by  law  an  oath  or  affirma- 
tion may  be  required,"  and  under  that  section  the  false 
statement  must  be  ^'  touching  a  matter  material  to  the  point 
in  question.*' 

The  41st  section,  on  the  other  hand,  includes  all  cases 
where  an  oath  not  being  required  to  the  ^^  certificate^  affida- 
vit or  statement,"  the  person  nevertheless  voluntarily  makes 
such  oath  or  affirmation. 
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Where  the  law  itself  reqmres  an  oath  or  affirmation  to 
be  appended  to  any  instrument,  to  render  the  same  efiect- 
ual,  it  will  not  hold  the  party  making  the  affidavit  guilty 
of  perjury,  by  reason  of  any  mis-statement  of  facts,  unless 
those  fiacts  are  material  to  the  point  involved.  But  where 
no  such  oath  or  affirmation  is  required  to  the  instrument 
or  statement,  if  the  party  making  the  same  voluntarily 
makes  a  false  oath  or  affirmation  thereto,  he  shall  be  held 
liable,  although  such  statement  may  nqt  be  of  a  matter 
material  to  the  question  involved.  The  policy  of  the  stat- 
ute is  to  discourage  all  unnecessary  and  voluntary  affidavits 
or  sworn  statements,  and  for  this  reason  the  law  Holds  a 
person  who  makes  a  voluntary  affidavit,  that  is  an  affidavit 
in  any  matter  in  which  by  law  an  oath  or  affirmation  is  not 
required,  to  a  greater  responsibility  than  he  who  swears 
even  falsely,  in  a  matter  where  by  law^n  oath  or  affirma- 
tion is  required.  # 

That  this  has  been  the  view  held  by  this  court,  we  think 
is  clear  from  the  case  of  The  State  v.  Johnson^  supra.  The 
affidavit  in  that  case,  as  in  the  one  before  us,  was  to  procure 
a  continuance,  and  although  sections  of  the  statute  were  in 
force  then  to  the  same  effect  as  now,  still  the  case  was  de- 
cided on  the  ground  that  "  where  the  materiality  evidently 
appears  from  the  statement  of  the  matter  itself,  the  express 
allegation  may  be  omitted.'^  Whereas,  if  the  position  now 
assumed  by  the  State  is  correct,  the  materiality  of  the  false 
,  statement  need  neither  appear  by  averment  nor  recital. 

The  judgment  is  affirmed. 

D.  E.  WiUiamsoriy  Attorney  General,  for  the  State. 

W.  H.  Coombs  and  J,  Morris^  for  appellee. 
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PBOMI880B7  N0TX8.— IiTDO&sEXEKT. — ^The  i&dorsement  of  a  negotiable  prom- 
iasory  note  is  an  original  nndertakingi  and  imports  a  consideration.  If 
made  without  qualification  it  implies  a  promise  that  the  note  is  due  and 
payable  according  to  its  tenor,  and  that  the  maker  is  solvent  and  liable 
to  pay  the  same. 

81AME. — ^Blank  Ihdobsexert. — ^An  indorsement  in  blank  carries  with  it  an 
implied  power  to  the  person  to  whom  it  is  deliyered  to  fill  up  the  indorse- 
ment with  his  own  name,  or  the  name  of  any  other  person,  or,  leaving  the 
indorsement  in  blank,  the  note  may  be  transferred  by  deliyery,  and  in 
that  case  any  subsequent  holder  may  fill  up  the  indorsement  to  himself, 
and  sue  upon  it. 

Same. — Special  Indobsememt. — ^If  a  note  is  indorsed  in  full,  to  a  particular 
person,  the  indorsee  cannot  strike  out  his  own  name  and  substitute  the 
name  of  another,  but  must  himself  indorse  it  in  order  to  transfer  it. 

Alteratioit  or  Wbitten  Instrument. — A  material  alteration  of  an  instru- 
ment after  its  delivery,  by  a  party  who  claims  under  it,  or  one  under  whom 
he  claims,  made  without  the  consent  of  the  party  against  whom  it  is 
sought  to  be  enforced,  renders  it  void. 

Sake.— ^To  strike  out  the  name  of  the  indorsee  in  a  ftill  or  special  indorse- 
ment of  a  promissory  note  and  substitute  the  name  of  another,  without 
the  oonsont  of  the  indorser,  is  a  material  alteration  of  the  contract,  and 
no  recovery  can  be  had  on  it  against  the  indorser. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Elliott,  J. — Fiersol  sued  Noah  W.  Grimes  on  the  assign- 
ment of  a  promissory  note  executed  by  George  W.  GriTnes 
to  said  Noah  W.  Grimes^  for  the  payment  of  $100. 

The  assignment  sued  on,  which  is  indorsed  on  the  back 
of  the  note,  reads  thus:  "Pay  Isaac  JPiersoly  or  order." 

March,  6, 1861.  "K  W.  Gmbcbs." 

Grimes  answered,  denying  the  assignment  under  oath, 
which  was  the  only  issue  presented  in  the  case. 

By  agreement  of  the  parties,  the  issue  was  tried  by  the 
court  without  the  intervention  of  a  jury.  The  court  found 
for  the  plaintiff,  overruled  a  motion  made  by  the  defend- 
ant for  a  new  trial,  and  rendered  a  judgment  on  the  find- 
ing.   The  evidence  is  made  a  part  of  the  record  by  a  bUl 
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of  exceptions.  The  only  point  presented  by  the  appellant, 
under  the  motion  for  a  new  trial,  is  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  finding  of  the  court 

On  the  trial,  the  defendant  was  called  and  sworn  as  a 
witness  on  ;the  part  of  the  plaintiff^  and  testified  that  the 
signature  to  the  assignment  was  his  genuine  signature,  and 
that  he  wrote  the  letter  then  shown  to  him,  which  was 
then  given  in  evidence,  and  is  as  follows : 

"Crawfordsvillb,  November  6, 1861. 
Mr.  Isaac  Piersdy  Tlwmtoximy  InS*y 

Dear  Sir: — ^I  am  in  receipt  of  a  letter  from  S.  H*  StiU- 
xoelly  Esq.,  of  CovingtoUj  in  regard  to  a  note  of  George  W. 
Grimes^  which  is  indorsed  by  me,  in  which  he  says  diligent 
eiforts  were  made  to  collect  said  note  but  failed,  and  says 
that  I  am  now  made  liable  and  wishes  me  to  write  to  you 
what  I  can  do.  I  will  just  say  that  I  am  not  able  to  pay  it 
at  present,  but  I  will  see  said  George  W.  Chimes  and  try  and 
get  the  matter  arranged,  and  if  I  fail  then  I  will  make  ar- 
rangements to  settle  this  matter,  without  furtlier  cost,  some 
time  during  the  winter,  which  is  as  early  as  I  can  now 
promise,  as  I  have  a  good  deal  of  money  to  pay  and  did  * 
not  expect  to  have  this  to  pay.    Write  me  and  oblige 

Yours  truly,  N".  W.  Grimes." 

On  cross-examination,  Ghimes  further  testified,  "that  he 
assigned  and  transferred  the  said  note  to  T.  C.  Barton^  and 
filled  up  the  assignment  to  said  Barton.  That  the  name 
of  said  Barton  in  the  assignment  has  been  erased  by 
some  one  without  his  knowledge  or  consent,  and  the 
name  of  Isaac  Piersol  inserted  over  said  erasure,  without 
his  knowledge  or  consent.  That  said  letter  was  written  to 
the  said  Piersol  under  the  belief  that  said  Piersol  held  said 
note  by  assignment,  in  the  regular  way,  from  said  T.  C, 
Barton^  to  whom  he,  witness,  had  assigned .  said  note," 
This  was  all  the  evidence  given  in  the  cause.  We  assume 
that  the  facts  are  as  stated  by  Grimes.  The  letter  written 
by  him  to  Piersol  is  in  no  respect  inconsistent  with  his 
stAtements,  while  his   explanation  o£  the  C]xcumri;anc6& 
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under  which  he  wrote  the  letter  is  an  unequivocal  denial 
that  he  had  any  knowledge,  at  that  time,  of  the  alteration 
^of  the  assignment.  Indeed,  the  facts  as  stated  by  him  are 
not  attempted  to  be  controverted  by  PiersoVs  counsel. 

The  question,  then,  presented  is  simply  this :  Where  a 
promissory  note  is  assigned  by  an  indorsement  in  full,  to 
a  particular  person  named  therein,  can  the  assignee  or  his 
vendee,  without  the  consent  of  the  assignor,  strike  the 
name  of  the  assignee  from  the  indorsement,  and  insert  m 
its  stead  the  name  of  such  vendee,  and  thereby  enable  him 
to  sustain  a  suit  upon  the  assignment,  against  the  assignor, 
as  upon  an  ^assignment  made  to  himself  7 

We  think  it  clear  that  he  cannot.  The  indorsement 
of  a  negotiable  promissory  note  is  of  itself  a  contract,  an 
original  undertaking,  and  jprima  facie  imports  a  good  con- 
sideration, and  if  without  qualification,  it  either  consti- 
tutes or  implies  a  promise  that  the  note  is  due  and 
payable  according  to  its  tenor,  and  that  the  maker  is 
solvent  and  liable  to  pay  the  same.  2  Pars,  on  Kotes  and 
Bills  23;  Johnsons.  Dickinson^  1  Blackf.  256;  Tam  v.  Shaw^ 
'  10  Ind.  469. 

The  indorsement  of  a  negotiable  note  by  the  payee  m 
blank,  carries  with  it  the  implied  power  that  the  person  to 
whom  it  is  delivered  may  fill  up  the  indorsement  with  his 
own  name,  or  the  name  of  any  other  person  he  may  desire, 
or  leaving  the  indorsement  in  blank,  he  may  transfer  it  by 
delivery,  and  any  subsequent  holder  may  fill  up  the  indorse- 
ment to  himself  and  sue  upon  it.  But  if  the  payee  indorse 
such  a  note  in  fall,  as  in  the  case  at  bar,  the  person  to  whom 
it  is  «o  indorsed  cannot  change  or  alter  such  indorsement 
iby  striking  out  his  own  name  and  substituting  the  name  of 
another,  but  must  himself  indorse  it  in  order  to  transfer  it 
to  another,  for,  by  indorsing  it  in  full,  the  payee  declares 
his  intent  not  to  be  made  liable  except  to  such  person,  or 
by  the  indorsement  so  made  to  him.  See,  on  this  subject^ 
2  Pars,  on  Kotes  and  Bills,  20;  Smith's  Mer.  Law,  288; 
Edw.  on  Bills,  ,268;  Chitty  on  Bills,  267. 
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Mr.  Barsons  says:  "A  holder  cannot  alter  the  directions 
already  given  by  indorsers,  and  must  make  out  a  chain  to 
himself  through  them,  until  there  is  a  blank  indorsement." 
"Notes  and  Bills,  p.  19. 

The  reason  for  the  rule  is  plain  and  obvious.  The  in- 
dorsement is  the  written  contract  of  the  indorser,  and  as 
such  cannot  be  altered  or  changed  without  his  consent. 

It  is  also  well  settled  that  a  material  alteration  of  an 
instrument  after  delivery,  by  a  party  who  claims  the  benefit 
of  it,  or  by  one  under  whom  he  claims,  made  without  the 
consent  of  the  party  against  whom  it  is  sought  to  be 
enforced,  renders  it  void.  Stoner  v.  JEUis,  6  Ind.  152;  T/ie 
State  V.  Polk  et  al,  7  Blackf.  27 ;  Bichmond,  jj-c,  Company  v. 
DaviSf  id.  412. 

Here  the  alteration  was  clearly  material.  The  assignment 
as  sued  on  purports  to  have  been  made  directly  to  Piersoly 
and  deprives  the  defendant  Grimes  of  any  defense  he  might 
have  thereto  under  the  statute,  as  against  Barton^  to  whom 
the  assignment  was,  in  fact,  made.  The  change  rendered 
it  no  longer  the  assignment  of  Grimes^  and  no  recovery  can 
be  had  against  him  upon  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

8.  C.  WiUson,  for  appellant. 

P.  S.  Kennedy^  for  appellee. 


Vakaxjein  v.  Surcs. 

APPEAL  from  the  Steuben  Gircnit  Court 
Rat,  J. — The  complaint  in  this  case  is  for  cattle  and  hogs 
sold  and  delivered  by  the  appellee  to  the  appellant.    The 
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answer  is  in  two  paragraphs.  1st.  General  denial.  2d. 
Payment.  The  issues  were  tried  by  a  jury  who  returned 
a  verdict  for  the  appellee,  and  also  found  specially  that  the 
appellant  only  purchased  of  the  appellee  an  undivided  one- 
half  interest  in  the  hogs.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  for  the  appellee. 

On  the  trial  the  court  instructed  the  jury  that  "Under 
the  issues  in  this  case  the  plaintiff  is  entitled  to  recover  for 
the  hogs  sold  and  delivered,  if  the  jury  believe  from  the  evi- 
dence that  there  was  such  sale  and  delivery,  whether  the  hogs 
were  the  sole  and  entire  property  of  the  plaintiff  or  were 
jointly  owned  by  him  ^nd  another,  for  the  reason  that 
under  the  statute  if  another  person  were  jointly  interested 
ini;he  property  sold,  and  ought  to  have  been  joined  as  plain- 
tiff, that  point  ought  to  have  been  raised  by  demurrer  to 
the  complaint,  or  by  answer,  and  not  having  been  so 
raised  must  be  deemed  to  be  waived.  But  the  plaintiff 
can  only  recover  the  value  of  the  interest  actually  owned 
by  him,  and  if  that  was  an  undivided  one-half  interest,  the 
value  of  that  one-half  interest,  at  the  price  per  hundred 
pounds  agreed  on,  is  all  he  will  be  entitled  to  recover." 
The  appellant  excepted  to  this  instruction,  and  the  only 
question  prBsented  by  the  record  is,  was  the  instruction 
correct? 

The  evidence  is  not  in  the  record,  and  the  jBnding  of 
the  jury  that  the  appellant  only  purchased  the  interest  of 
the  appellee  in  the  hogs,  shows  very  clearly  that  no  other 
person  could  have  been  a  proper  party  plaintift*.  The  per- 
son who  owned  the  other  undivided  half  interest  in  the 
hogs  had  not  disposed  of  that  interest  to  the  appellant,  and 
could  not  claim  any  recovery  from  him.  The  record  there- 
fore does  not  present  the  question  argued  by  counsel,  viz : 
whether,  where  the  interests  of  several  partners  have  been 
sold,  each  partner  can  maintain  a  separate  action  for  the 
value  of  his  interest  ? 

The.  averment  that  the- appellee  sold  a  greater  interest 
than  he  did  in  fact  dispose  o^  does  not^  under  the  issue 
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raised  by  the  general  denial,  prevent  his  recovering  the 
value  of  the  interest  the  appellant  purchased  from  him. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

A.  Ellison^  for  appellant. 

WaodhuU  and  Oroxton,  for  appellee. 


Babnabd's  Administratrix  v.  Cox  and  OthersI 

Practice. — The  Supreme  Court  wiU  not  pass  upon  a  question  not  presented 
by  the  record,  simply  because  the  appeUee  makes  no  objection  to  its  being 
done.  Etou  the  consent  of  parties  cannot  giye  the  court  jurisdiction  OTor 
a  case  which  has  not  been  presented  and  passed  upon  in  the  lower  court. 

CoYENAUT  or  Waabantt. — Suit  against  the  widow,  heirs  and  personal  rep- 
resentatiyes  of  a  deceased  grantor  upon  a  coTenant  of  warranty  contain- 
ed in  a  deed.  The  complaint  arerred  that  the  decedent  left  an  estate 
worth  $5,000,  after  the  payment  of  debts,  of  which  the  widow  receiyed 
dower,  and  the  heirs  took  the  remainder  equally. 

Heldf  that  no  cause  of  action  was  shown  against  the  widow,  as  her  dower 
was  not  liable  for  the  debts  of  the  husband. 

Heldf  also,  that  as  there  was  an  estate  yet  in  course  of  administration, 
against  which  the  plaintiff's  claim  might  haye  been  filed,  the  heirs  were 
not  liable,  in  this  form  of  action,  until  the  assets  in  the  hands  of  the  ad- 
ministrator were  exhausted. 

APPEAL  from  the  Morgan  Circuit  Court. 

Frazer,  C.  J. — This  was  a  suit  by  the  administratrix  of 
Benjamin  F.  Barnard^  deceased,  against  the  widow  and  the 
heirs  at  law  and  legal  representatives"  of  the  estate  of  Jarries 
MatthewSy  deceased,  who  are  named  in  the  complaint,  but  not 
distinguished,  upon  a  covenant  against  incumbrances  con- 
tained in  a  deed  of  conveyance  of  land,  made  to  the  plain- 
tiff ^s  intestate  by  the  ancestor  of  the  defendants  in  OctobeTy 
1847.  The  breach  alleged  was  that,  at  the  date  of  the 
deed,  there  was  a  valid  mortgage  upon  the  land  for  (200^ 
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made  in  1839,  by  Matthew^  grantor.  That  after  BamarcCs 
death,  which  occorred  in  1851,  the  plaintiff,  as  his  adminis- 
tratrix, to  prevent  the  sale  of  the  land  to  satisfy  it,  paid  off 
the  mortgage  on  the  23d  of  February y  1859,  the  amount  due 
thereon  then  being  $330  90.  It  is  further  alleged  that 
31ajtthews  died  on  the  8th  of  February^  1852,  seized  in  fee 
simple  of  an  estate,  real  and  personal,  worth  (5,000,  and 
that  that  sum  in  real  and  personal  property  remained  for 
disttibution,  after  paying  his  debts,  of  which  "  the  widow 
received  dower,  and  the  heirs  took  equally  of  the  re- 
mainder.^' 

The  only  error  assigned  by  the  appellant  is  that  the 
court  below  overruled  a  demurrer  to  the  second  paragraph 
of, the  answer,  which  averred  that  "the  plaintiffi  cause  of 
action  did  not  accrue  to  her  vnthin  one  year  before  the 
commencement  of  the  suit.^^ 

It  will  be  observjed  that  the  complaint  does  not  aver  that 
there  had  been  a  final  settlement  of  Matthews^  estate  in  any 
manner  provided  by  law.  The  argument  on  both  sides, 
however,  treats  the  case  as  if  that  allegation  was  made, 
and  that  such  settlement  was  made  in  1857,  and  unless  we 
so  assume  we  cannot  reach  the  only  question  argued  here 
by  the  appeUant,  and  upon  which  she  seems  to  desire  a 
decision. 

We  cannot,  with  any  propriety,  pass  upon  a  question  not 
presented  in  the  record,  simply  because  the  appellee  makes 
no  objection  to  our  doing  so.  In  the  case  before  us,  we 
must,  if  we  do  so,  determine  a  case  which  was  never  before 
the  court  below,  and  thus  virtually  make  our  jurisdiction 
original.  The  law  makes  this  an  appellate  tribunal,  and  we 
cannot  directly  change  its  functions.  We  ought  not  to  do 
by  indirection  and  evasion  what  we  cannot  accomplish  di* 
rectly.  Even  the  express  consent  of  parties  would  not 
warrant  us  in  it,  and  the  mass  of  legitimate  business  before 
as  does  not  invite  it 

The  demurrer  reached  the  complaint,  which  was  fatally 
de&ctive.    As  against  the  widow  of  Matthews,  it  is  plain 
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that  no  cause  of  action  was  shown.  Her  ^ dower"  was  not 
liable  to  the  debts  of  her  husband,  and  she  is  alleged  to 
have  received  only  that. 

As  against  the  ^<  legal  representative/'  by  which  we 
understand  the  administrator  or  executor,  (6  Madd.  159 ;  5, 
Vesey.  B.  402,)  the  suit  would  not  lie.  If  there  was  such  ad- 
ministrator or  executor,  which  is  a  necessary  inference  from 
the  fact  that  some  one  is  sued  as  such,  then  there  was 
an  estate  in  course  of  administration,  against  which  the 
plaintiff's  claim  should  have  been  prosecuted  as  the  statute 
directs,  and  until  the  assets  in  the  hands  of  the  administra- 
tor were  exhausted,  the  heirs  could  not  be  sued  in  this 
form. 

The  judgment  is  affirmed,  with  costs. 

J.  V.  Mitchdlf  for  appellant. 

W.  R.  Morrison  and  W.  8.  ShirUy^  for  appeUeee. 


Sevan  v.  ToMUNSOir. 

Peactics.— Where  there  is  no  eyidence  to  support  the  finding  of  the  Jurj,  H 
is  the  duty  of  the  ooort  to  direot  a  new  trial. 

VoiiVNTABT  Patkeht. — ^Whoro  one  does  Tolvntarilj,  and  without  reqnesti 
that  which  he  is  not  oompellable  to  do,  for  another,  who  is  compeUable  to 
do  it,  as  if  one  who  is  not  bound  in  any  way  pays  a  debt  due  from  another, 
the  law  will,  if  there  be  a  subsequent  promise  to  repay  the  money,  imply 
the  prerious  request,  but  it  wiU  not  imply  both  the  promise  and  the  re- 
quest. 

APPEAL  from  the  Om  Circuit  Court 

Rat,  J. — ^The  appellee  brought  this  action,  alleging  that 
the  appellant  and  one  Spear  were  replevin  bail  up<Hi  a 
judgment  recovered  against  c*''^    '^ACariy.    That  at  the 
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request  of  the  appellant  he  paid  off  the  judgnlent.  That 
said  Spear  had  since  deceased,  and  that  the  sum  so  paid  by 
the  appellee  had  never  been  refunded. 

The  appellant  asks  a  reversal  of  the  judgment,  on  the 
ground  that  the  finding  of  the  jury  for  the  appellee  was  not 
sustained  by  the  evidence.  After  a  careful  examination  of 
the  evidence,  as  it  appears  in  the  bill  of  exceptions,  we  are 
forced  to  this  conclusion.  We  can  discover  no  evidence 
from  which  the  jury  would  be  authorized  to  infer  a  request 
from  the  appellant  to  the  appellee  to  pay  the  judgment. 
While  it  is  the  duty  of  the  jury  to  weigh  the  evidence,  and 
draw  their  conclusions  from  the  facts  presented  to  them,  it 
is  equally  our  duty,  when  no  evidence  has  been  given  which 
would  create  even  a  presumption  in  favor  of  the  plaintiff 
upon  a  material  point,  to  disregard  such  finding  and  direct  * 
a  new  trial.  Such  we  feel  to  be  our  duty  in  the  present 
case. 

The  plaintiff's  evidence  shows  that  after  the  sheriff'  had 
made  a  levy,  by  direction  of  Spear  and  Bevan,  upon  a 
house  and  lot  which  had  belonged  to  the  execution  defend- 
ant, but  had  been  conveyed  away  before  judgment,  that 
Tomlinson  told  the  sheriff  that  he  would  pay  the  debt,  and 
directed  him  not  to  sell  the  property.  The  property  was  at 
that  time  liable  to  be  sold  under  a  mortgage  to  the  school 
fund,  of  an  older  date  than  the  judgment.  Tomlinson 
himself  says :  "  My  arrangement  with  Spear  was,  that  if 
I  got  the  property  at  the  school  fund  mortgage  sale  I 
should  pay  off  the  McNab  judgment.  This  arrangement 
was  made  before  the  sale  to  pay  off  the  judgment,  in  case 
I  got  the  property.  I  bid  off  the  property  at  the  sale  for 
the  amount  of  the  mortgage,  some  $270  or  3280,  and  got 
a  deed.  I  intended  to  release  the  property  to  the  proper 
parties  when  I  was  repaid  the  debt  I  assumed."  He  states 
that  he  stepped  into  the  matter  to  accommodate  Spear  and 
JDoddy  the  latter  of  whom  was  liable  also  for  a  judgment 
against  McCariy.  The  plaintiff  mortgaged  the  property  so 
purchased  by  him,  and  paid  off  the  judgment  out  of  the 
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proceeds.  The  sale  was  set  aside  for  irregularities,  and  he 
then  brought  this  suit  to  recover  from  Bevan  the  amount 
he  paid  upon  the  judgment.  The  plaintiff  testifies  that 
after  he  had  paid,  or  agreed  to  pay  the  judgment,  he  said 
to  BeoaUj  "I  have  arranged  that  matter;'*  the  answer  was, 
"I  am  glad  of  it,"  and  plaintiff  thought  the  defendant 
understood  the  remark  as  referring  to  the  execution. 

If  the  title  of  the  plaintiff'  had  proved  good  to  the  lot  he 
received  the  conveyance  for  under  the  mortgage  sale,  he 
could  have  had  no  claim  upon  Spear.  The  plaintiff  secured 
a  deed,  and  supposing  his  title  perfect,  he  mortgaged  the 
property,  and  with  part  of  the  proceeds  paid  off  the 
judgment.  Whether  the  failure  of  his  title  gave  him  re- 
course upon  Spear  we  do  not  determine,  but  simply  that 
there  is  no  evidence  in  this  case  which  authorized  the  jury 
to  hold  Bevan  liable.  The  rule  cited  from  2  Greenleaf  on 
Evidence,  §  107,  "  That  where  the  act  done  is  beneficial  to 
the  other  party,  whether  he  was  himself  legally  bound  to 
have  done  it  or  not,  his  subsequent  express  promise  will  be 
binding,  and  even  his  subsequent  assent  will  be  sufficient 
evidence  from  which  the  jury  may  find  a  previous  request, 
and  he  will  be  bound  accordingly,"  is  not  supported  by  the 
authorities  cited  in  the  text,  and  we  do  not  regard  it  as  the 
law. 

The  law  as  applicable  to  this  case  is  correctly  stated  thus, 
by  Mr.  Parsons:  "Where  one  does  voluntarily,  and  without 
request,  that  which  he  is  not  compeUable  to  do  for  another, 
who  is  compelled  to  do  it,  as  if  one  who  is  not  surety, 
or  bound  in  any  way,  pays  a  debt  due  from  another,  he 
has  not  the  same  claim  and  right  as  if  he  had  been  com- 
pelled to  pay  this  debt  For  now  the  law,  if  there  be  a 
subsequent  promise  to  repay  the  money,  will  indeed  imply 
the  previous  request,  as,  if  there  had  been  a  previous  re- 
quest, it  would  have  implied  a  subsequent  promise,  but  it 
will  not  imply  both  the  promise  and  the  request."  1  Par- 
sons on  Contracts,  5th  ed.,  471,  and  note  d.  The  remark 
of  Becan^  when  informed  by  TcmUnson  that  ^^he  had 
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arranged  that  matter/'  that  ^^  he  was  glad  of  iV'  was  not  a 
promise  to  pay,  and  no  previous  request  can  be  implied 
from  it. 

The  judgment  in  this  casQ  is  reversed,  with  costs,  imd  a 
new  trial  ordered. 

JE.  WalkeTy  for  appellant. 

D.  D.  FrcM  and  D.  P.  Baldunn^  for  appellee. 


139  408  COLSUAK  V.  HaBT. 


Ck>iDioH  PbXiiB.— Tina  vo  Bba&  Ebiati.— An  uuiwer  bad  on  demorrer.  U 
not  sufficient  to  put  in  issue  the  title  to  real  estate,  under  teotion  1  of  tlio 
act  of  1859  (acts  1859,  p.  94)  proTiding  for  Uie  transfer  of  oasos  in  whieh 
the  title  to  real  estate  is  in  issue  firom  the  Common  Pleas  to  the  Circuit 
Courts. 

Dbbd.— Mkboxr  of  0ka£  COKTB.ACT. — An  oral  agreement  by  the  Tender  of 
real  estate,  made  before  the  execution  of  the  deed,  to  procure  for  the  vendM 
an  outstanding  title  to  the  land  oonTcyed,  is  merged  in  the  coyenaats  of 
the  deed. 

CoFT  OF  WniTTBH  iHSTBimsirT.— Whou  a  pleading  is  founded  upon  a  writ- 
ten insimment^  the  oxigiBal,  or  a  copy  thereof,  most  be  filed  with  the 
pleading. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Greqort,  J. — Hart  sued  Coleman  in  the  court  below  on  a 
note  and  mortgage  given  to  secure  the  payment  of  (600,  due 
on  the  Ist  of  Aprily  1865.  On  the  23d  of  June  the  defen- 
dant offered  to  confess  a  judgment  for  $531,  and  the  costs 
of  suit  to  that  time.  The  appellant  answered,  by  way  of 
cross-complaint,  that  the  note  was  executed  by  him  to  the 
plaintiff  for  the  last  of  the  deferred  payments  of  tke  pur* 
chase  money  of  the  land  described  in  the  mortgage.  That 
the  land  was  sold  and  conveyed  by  the  plaintiff  and  wife  to 
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the  defendant  by  a  deed  of  general  warranty,  dated  the 
14th  of  Mayy  1864.  That  the  full  consideration  to  he  paid 
for  the  land  was  the  sum  of  $1,600;  that,  to  secure  the 
payment  thereof,  the  defendant  executed  to  the  plaintiff 
his  three  promissory  notes,  and  the  mortgage  sued  on ;  the 
notes  being  as  follows :  one  note  for  $500,  payable  on  the 
1st  of  JunCy  1864 ;  one  for  a  like  sum,  payable  on  the  2Qth  of 
October  J 1864,  and  one  note  for  $600,  payable  on  the  tst  of 
AprUy  1865.  That  the  notes  were  all  dated  the  14th' of  May^ 
1864,  and  the  first  two  notes  were  paid  at  maturity.  That 
the  title  to  the  undivided  one  twenty-first  part  in-  value  of 
the  land  sold  and  conveyed  as  aforesaid  was,  at  the  date  of 
the  deed,  and  still  continued,  in  one  Anna  Reynolds.  That 
the  plaintiff  conld  not  at  the  date  of  the  deed  of  war- 
ranty, nor  at  any  time  since,  convey  the  titlb  to  the  said 
one-twenty  first  part  of  the  land  so  held  by  Anna  ifey- 
nolds  as  aforesaid.  That  at  the  date  of  the  execution  of 
the  note  sued  on,  to  induce  the  defendant  to  make  the 
contract  for  the  purchase  of  the  land,  and  to  make  and 
deliver  to  the  plaintiff  the  note  and  mortgage  sned^  on, 
the  plaintiff  promised  and  agreed  with  the  defendant 
that  he  would  perfect  the  title  to  the  said^  one  twenty- 
first  part  in  value  of  the  land,  so  held  by  Anna  Bey- 
nolds  as  aforesaid,  before  the  note  and  mortgage  sued  on 
should  become  due.  That  the  defendant,  relying  on  the 
promise  and  agreement  of  the  plaintiff,  executed  to  him 
the  notes  and  mortgage  as  aforesaid.  That  the  plain- 
tiff had  failed,  on  demand,  to  perfect  the  title  as  he  had 
agreed.  That  by  reason  of  such  failure,  the  condderation 
for  the  sum  of  $76  19  of  the  note  sued  on^  had  wholly 
failed.  Prayer  that  the  plaintiff  have  judgment  for  $531 
only,  and  that  he  be  restrained  and  enjoined  from  collecting 
the  said  sum  of  $76  19  of  the  note  sued  on,  and'  all  the 
interest  accrued  and  to  accrue  on  that  sum,  until  he  makes 
good  the  title  to  said  undivided  one  twenty-first  part  in 
value  of  the  land  so  held  by  Anna  Seynolds  as  aforesaid, 
and  for  general  relief.  The  answer  was  sworn  to  by  the: 
Vol.  XXV.— 17. 
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defendant.  The  defendant  moved  to  transfer  the  caoae 
from  the  Common  Pleas  to  the  Circuit  Courts  on  the  groond 
that  the  title  to  real  estate  was  in  issue.  The  motion  was 
overruled.  The  plaintiff  demurred  to  the  answer,  and  the 
demurrer  was  sustained  by  the  court  below.  The  alleged 
errors  complained  of  are :  1st.  That  the  court  erred  in  re- 
fusing to  transfer  the  case  to  the  Circuit  Court.  2d.  That 
the  court  erred  in  sustaining  the  demurrer  to  the  answer. 

The  Common  Pleas  Court  had  jurisdiction.  Vaughn  v. 
Stuzaker^  16  Ind.  338 ;  Ton^  v.  Mitchell^  13  Ind.  530 ;  Earvey 
y.  Dakiriy  12  Ind.  481.  It  was  not  the  duty  of  the  court 
below,  under  the  act  of  1859,  to  transfer  the  cause  to  the 
Circuit  Court.  ^<  Legitimate  pleadings,"  in  that  act,  mean 
sufficient  pleadings.  An  answer  bad  on  demurrer  is  not 
sufficient  to  put  in  issue  the  title  to  real  estate^  within  the 
meaning  of  the  statute.    Acts  of  1859,  §  1,  p.  94. 

If  the  agreement  of  the  appellee  to  procure  the  out- 
standing title  of  Arma  Beynclda  is  in  writing,  then  the  ans- 
wer is  bad  for  not  setting  forth  the  original  or  a  copy.  If 
it  was  a  verbal  agreement,  it  is  merged  in  the  covenants  of 
the  deed.     Oiler  etalY.  Gurd  et  oL^  23  Ind.  212. 

The  deed  is  not  set  out,  nor  is  it  averred  in  the  answer 
that  it  contained  covenants  of  seizin  or  right  to  convey.  If 
the  deed  contained  any  covenants  that  were  broken,  the 
original,  or  a  copy  thereof,  should  have  been  filed  as  the 
foundation  of  the  defense,  (Code  §  78,)  and  there  should 
have  been  such  facts  averred  as  would  show  a  breach  of  the 
covenants  relied  upon.  Laughery  v.  McLean^  14  Ind.  106. 
The  court  below  committed  no  error  in  sustaining  the  de- 
murrer to  the  cross-complaint* 

The  judgment  is  affirmed,  with.>0Qe  per  cent*  damages 
and  costs. 

Jonea  and  SogerSf  for  appeUank 

A.  Bomh^  for  appellee* 
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Washburn.  II? 
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Baxaoes. — SPECirio  PERTonxAircs. — Suit  against  a  railroad  company  upon  25    259 

a  contract  by  which  the  company  agreed,  in  consideration  of  the  right  of  ^^^  ^ 
way,  to  fence  the  road  through  the  lands  of  the  plaintiff,  to  pay  him  fifty 
dollars  in  freight  bonds,  and  to  release  him  from  a  subscription  to  the  stock 
of  the  company.  The  complaint  alleged  a  failure  to  perform  on  the  part 
of  the  company,  and  that  a  jadgment  for  damages  would  be  unayailing,  by 
reason  of  the  insolvency  of  the  company.  Pi^yer  for  specific  perform- 
ance and  other  proper  relief. 

ffeld  that  the  complaint  made  a  case  for  damages,  but  not  for  specific  per- 
formance. 

DEXUKREa.— PaAcncB. — ^A  demurrer  assigning  for  cause  that  the  faots 
alleged  do  not  "  entitle  the  plaintiff  to  the  relief  demanded,"  is  bad  under 
the  statute. 

SUxE. — ^Nbw  TniAii. — ^The  ruling  of  the  court  upon  a  demurrer  cannot  be 
assigned  as  a  reason  for  a  new  trial,  nor  can  such  ruling  be  reviewed  by     • 
the  Supreme  Court  in  connection  with  such  a  motion. 

Vexieb  db  Novo. — ^Where  tJie  finding  of  the  court  or  the  verdict  of  the 
jury  is  defective  or  insufficient,  the  remedy  is  by  a  motion  for  a  venire  de 
novo.    A  motion  for  a  now  trial  will  not  present  the  question. 

•    APPEAL  from  the  Cass  Common  Pleas. 

Frazer,  C.  J. — This  was  a  suit  by  the  appellee  against  the 
appellant  upon  a  written  contract,  whereby  the  railroad 
company,  in  consideiution  of  the  right  of  way  for  their  rail- 
road over  the  plainliff ^s  land,  agreed  to  fence  the  same  on 
both  sides  before  the  cars  commenced  running;  to  deliver 
to  the  plaintiff  $50  in  freight  bonds,  •and  to  release  him  from 
a  subscription  of  $50  to  the  capital  stock  of  the  company. 
It  was  alleged,  by  way  of  breach,  that  the  defendant  had 
wholly  failed  to  perform  the  contract,  except  as  to  part  of 
the  fence.  It  was  also  averred  that  the  defendant  was  in- 
solvent, in  consequence  of  which  a  judgment  for  damages 
would  be  unavailing  and  worthless.  The  prayer  was  for 
specific  performance  and  other  proper  relief. 

A  demurrer  to  the  complaint  was  overruled,  after  which 
an  issue  of  &ct  was  made  by  a  general  denial,  upon  the 
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trial  of  which  there  was  a  finding,  in  general  terms,  ^  for 
the  plaintifi:/'  and  over  a  motion  for  a  new  trial  a  judgment 
was  rendered  for  the  specific  performance  of  the  contract. 

The  demurrer  to  the  complaint  was,  we  think,  correctly 
overruled.  The  facts  alleged  would  entitle  the  plaintiff 
to  a  judgment  for  damages,  though  we  think  not  for 
specific  performance.  The  cause  of  demurrer,  however, 
was  that  the  facts  alleged  did  not  entitle  the  plaintiff  to  the 
rehef  demanded.  Our  statute  does  not  warrant  a  demur- 
rer for  that  cause,  and  expressly  requires  such  an  one  to  be 
overruled.    2  G.  &  H.,  §  50,  p.  76. 

The  reasons  assigned  in  support  of  the  motion  for  a  new 
trial  were :  ^<  1st.  The  finding  is  contrary  to  law.  2d.  The 
court  erred  in  overruling  the  defendant's  demurrer  to  the 
plaintiff's  amended  complaint." 

The  statute  requires  written  reasons  to  be  filed  in  support 
of  a  motion  for  a  new  trial,  and  enumerates  the  causes  for 
which  it  may  be  granted.  2  G.  A.  H.,  §§  852,  855,  p.  211. 
A  ruling  upon  a  demurrer  is  not  among  these  causes,  and 
cannot  be  reviewed  in  this  court  in  connection  with  such  a 
motion,  and  ought  not,  therefore,  to  be  made  the  foundation 
of  the  motion.     Gray  v.  Stiver^  24  Ind  174. 

We  have  looked  into  the  evidence,  and  it  seems  to  us 
abundant  to  support  a  recovery  of  damages  by  the  plain- 
tiff. Indeed,  this  is  not  questioned  by  the  appellant  in 
argument,  but  is  rather  conceded,  for  it  is  only  insisted  that 
the  case  made,  as  well  by  the  evidence  as  by  the  complaint, 
was  one  for  damages,  and  not  for  specific  performance.  The 
finding  was  merely  ^^  for  the  plaintiff,"  and  as  no  damages 
were  assessed,  no  judgment  for  damages  could  have  been 
properly  rendered  upon  it ;  and  indeed,  in  the  case  in  hand, 
no  judgment  whatever.  That  the  trial  was  by  the  court 
cannot  make  the  finding  any  more  effective  than  if  it  had 
been  the  verdict  of  a  jury,  and,  in  this  case,  upon  a  verdict 
like  this,  it  would  have  been  impossible  for  the  court  to 
have  rendered  any  judgment.  To  justify  a  judgment  for 
damages,  the  damages  must  have  been  assessed;  and  to 
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authorize  a  decree  for  specific  performance,  the  finding  must 
have  shown  that  the  case  was  one  requiring,  or  at  least 
warranting,  that  kind  of  relief,  unless  the  issues  were  such 
that  no  other  relief  could  be  proper  in  the  case.  In  this 
case,  the  plaintifl:*  founded  his  claim  upon  the  insolvency  of 
the  defendant.  This  is  a  novel  proposition,  and  we  are  not 
prepared  to  assent  to  it. 

But  no  objection  was  made  to  the  sufficiency'  of  the  ver- 
dict. It  could  not  have  been  reached  by  a  motion  for  a 
new  trial  The  remedy  was  by  a  motion  for  a  venire  de  novo. 
Bosseker  v.  Cramtr^  18  Ind.  44.  It  follows  that  the  motion 
for  a  new  trial  was  correctly  overruled. 

The  question  discussed  by  counsel  is  whether  the  case 
made  by  the  complaint  is  a  proper  one  to  warrant  a  decree 
for  specific  performance?  Error  is,  however,  assigned  only 
upon  the  ruling  of  the  court  below  upon  the  demurrer  to 
the  complaint,  and  upon  the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

E.  Walker f  for  appellant. 

jD.  2).  Frati  and  D.  P.  Baldwin^  for  appellee. 


Patteeson  and  Others  v.  Cox. 

BnrKnro  Fund  Sales.— Redexptioit. — ^The  right  of  a  mortgagor,  or  Ms  as-  « 
signs,  to  redeem  land  sold  at  a  sinking  fund  sale  is  goTerned  by  the  law 
in  force  at  the  time  of  the  sale. 

Tender.— >A  tender  is  not  objectionable  on  account  of  being  of  a  larger  sum 
than  the  amount  due. 

VotuMTARY  Payment. — ^Protest. — If  a  party,  with  a  full  knowledge  of  all 
the  facts,  voluntarily  pays  money  in  satisfaction  of  a  demand  unjustly 
made  upon  him,  he  cannot  afterward  allege  such  payment  to  have  been 
made  from  compulsion  and  recoTer  back  the  money,  though  he  may  have 
protested  at  the  time  of  such  payment  that  he  was  not  legally  boond  to 
pay  the  same. 
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Same. — ^The  reason  of  the  rule  is  quite  obvious,  when  applied  to  a  case  of 
payment  upon  a  mere  demand  of  money,  unaccompanied  with  any  power 
or  authority  to  enforce  such  demand,  except  by  a  suit  at  law.  In  such 
case,  if  the  party  would  resist  any  uajuat  demand  he  must  do  so  before 
payment. 

APPEAL  from  the  Marion  Common  Pleas. 

Gregory,  J. — Cox  Bued  Patterson j  Talbott  and  Clay  in  the 
court  below  to  recover  back  money  which  he  alleged  they 
illegally  exacted  from  him.  Separate  demurrers  to  the  com- 
plaint were  overruled.  The  defendants  answered  by  a  general 
denial,  with  an  agreement  that  all  proper  matters  of  defense 
might  be  given  in  evidence.  Trial  by  the  court;  finding  f<^ 
the  plaintiiF.  Motions  for  a  new  trial  and  in  arrest  of  judg^ 
ment  were  overruled.    The  evidence  is  in  the  record. 

The  case  was  submitted  upon  the  following  agreed  state 
of  facts: 

In  December f  1840,  Mem/many  being  the  owner  in  fee, 
executed  to  the  State  of  Indiana  a  mortgage  on  certain 
lands  in  Marion  county,  and  gave  his  bond  in  the  sum 
of  $800,  which  mortgage  and  bond  were  given  to  secure 
a  loan  of  $150  from  the  "  sinking  fund."  In  1850  Merry- 
man  sold  and  conveyed  the  land  to  CoXy  subject  to  the 
mortgage.  Cox  paid  the  interest  to  the  5th  of  Decembery 
1863.  There  was  then  remaining  unpaid  of  the  princi- 
pal of  the  mortgage,  the  sum  of  $100.  There  was  a 
failure  to  pay  any  part  of  the  principal,  or  interest  in  ad- 
vance, for  the  year  commencing  on  the  5th  of  DecembcTy 
1863.  In  consequence  of  this  failure,  the  land  was  legally 
advertised  and  sold  for  such  default,  at  the  annual  sale  of 
sinking  fund  lands,  by  the  commissioners  of  that  fund,  b^^- 
ning  on  the  13th  of  Decembery  1864,  and  continuing  until 
the  14th.  On  which  latter  day  the  mortgaged  premises 
were  offered  for  sale  by  the  commissioners  for  cash,  and  bid 
off  by  Paiterson  at  $2,250.  Before  the  land  was  so  sold, 
the  commissioners  first  offered  to  sell  so  much  of  the  premi- 
ses as  was  necessary  to  pay  the  amount  of  principal,  inter- 
est, damages  and  costs  chargeable  on  the  mortgage,  being 
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|116  85,  but  no  one  offered  to  bid  that  amount  for  any 
less  quantity  than  the  whole.  After  the  land  was  bid  off 
by  PatUrsoriy  on  the  same  day,  he,  with  other  purchasers 
of  lands  at  the  sale,  were  informed  and  notified  by  the 
proper  officers  of  the  fund,  that  in  consequence  of  the 
press  of  business  growing  out  of  such  sales,  no  money  could 
be  received  on  that  day,  nor  until  the  day  following.  On 
the  next  day,  and  so  soon  as  the  proper  officer  would  re- 
ceive it,  Patterson  paid  his  bid.  Prior  to  the  payment  of 
the  money  by  PattersoUj  but  while  he  was  ready  and  wil- 
ling to  pay  it,  on  the  16th  of  Decemberj  1864,  Car,  without 
the  knowledge  or  consent  of  Merrymany  except  as  such 
consent  might  be  legally  inferred  from  his  purchase  of 
the  land  from  the  latter,  and  his  assumption  of  the  mort- 
gage debt,  tendered  to  Clayj  as  the  agent  and  receiver  of 
the  sinking  fund  commissioners,  at  the  office  of  the  fund, 
and  during  business  hours,  the  amount  of  principal,  inter- 
est, costs  and  penalty  due  the  fund,  which  Clay^  as  such 
receiver,  by  the  advice  of  TaJUboUy  as  president  of  the 
board  of  sinking  fund  commissioners,  refused  to  receive, 
or  to  permit  the  mortgage  to  be  reinstated  or  redeemed 
from  the  sale,  unless  Cox  would  pay  into  the  fund'  at 
the  same  time  five  per  cent,  upon  the  amount  of  Patter- 
son's bid,  for  the  use  of  the  latter,  which  sum  Clay  and 
Talbott  honestly  believed  Patterson  was  entitled  to  on  a-  re- 
demption of  the  land,  but  which  Cox  refused  to  pay,  and 
denied  the  right  of  Patterson  to  receive  the  same.  On  the 
25th  of  Jamiaryy  1866,  Cter,  with  the  knowledge  of  and  in 
company  with  Merrymany  repeated  the  tender,  for  the  pur- 
pose of  reinstating  the  mortgage,  and  ofiered  to  pay  the 
accrued  interest,  but*  Clay,  by  the  advice  and  procurement 
of  Talbotty  refused  to  receive  it  unless  the  five  per  cent.  wa& 
paid.  The  plaintiff  then  tendered  to  Clay^  as  such  receiver,- 
$116  86,  being  the  whole  amount  of  principal,  interest, 
damages  and  costs  due  the  Amd  in  redemption  of  the  land 
from  the  sale,  but  C7ay,  as  such  receiver,  by  the  advice  of 
Talboit^  as  such  president,  and  Pa^er^on,.  refrised  to  reaeim 
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it,  unless  the  amount  of  five  per  cent,  upon  the  purchase 
money  actually  paid  in  by  PaUers<m  on  the  sale  was  paid 
into  the  fund  for  the  use  of  Patterson^  which  latter  amount, 
being  $112  50,  together  with  the  amount  of  principal, 
interest,  damages  and  costs  actually  due  the  fund^  was  then 
paid  by  Cox  to  Clat/j  as  euch  receiver,  in  redemption  of  the 
land ;  the  plaintiff  at  the  time  well  knowing  the  facts,  and 
the  defendants  claiming  and  honestly  believing  that  Patter- 
son was  legally  entitled  to  the  five  per  cent.  The  plaintiff 
paid  the  five  per  cent,  under  protest  On  the  Ist  of  FAru- 
anfj  1865,  Clay  paid  over  the  five  per  cent.,  together  with 
the  $2,250,  to  PattersoUj  which  was  received  and  accepted 
by  the  latter  in  redemption  of  the  land.  Talbott  was  pre^- 
dent  of  the  hoaiA  of  sinking  fund  commissioners.  Patter- 
son at  no  time  treqneatod  or  demanded  the  money  of  the 
plaintifi",  but  always  ^claimed  and  believed  that  on  the  re- 
demption of  the  land  he  would  be  entitled  to  the  five  per 
cent,  and  before  the  payment  of  the  money  by  the  plain- 
tiff to  Clayj  he  declared  that  he  would  not  recognize  any 
payment  to  Clay  as  a  redemption  of  the  land  unless  the 
five  per  cent,  was  paid  in  for  his  use,  and  that  if  the  land 
was  not  redeemed  within  sixty  days  from  the  sale,  he  would 
claim  and  demand  a  deed  for  the  property;  and  that  if 
Clay  or  Talbott  permitted  the  redemption  without  the  pay- 
ment  of  the  five  per  cent.,  he  would  institute  a  suit  to 
compel  the  execution  of  a  deed  at  the  expiration  of  the 
sixty  days.  The  plaintifi*,  at  the  time  of  the  sale,  was,  and 
ever  since  has  been,  in  possession  of  the  land,  and  well 
knew  all  the  facts  touching  the  claim  of  Patterson  to  the 
five  per  cent,  at  the  time  he  paid  it.  He  paid  it  to 
redeem  the  premises  which  he  believed  he  had  a  right  to 
redeem  without  paying  it,  and  at  the  time  notified  CXay 
not  to  pay  it  over  to  Patterson^  as  he  intended  to  legally 
test  Ids  liability  to  pay  it,  of  all  which  Patterson  had  notice 
before  he  received  the  money.  Clay  and  Tatt)ott  did  not 
refuse  the  tender  on  the  ground  that  Cox  was  not  the  mort- 
gagor, but  solely  fgr  tb^  reason  that  Patterson  was  entitled 
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to  the  five  per  cent.  Cox  had  paid  the  interest  on  the 
mortgage  and  loan  yearly,  from  the  time  of  his  purchase 
of  the  land  in  1850,  up  to  the  time  of  the  default  for  which 
the  mortgaged  premises  were  sold. 

As  to  the  right  of  the  mortgagor  or  his  assigns  to  redeem, 
the  law  in  force  at  the  time  of  the  sale  must  govern. 
The  statute  in  force  at  that  time,  provides  "  that  whenever 
real  estate  shall  be  sold,  that  has  or  may  be  mortgaged  to  the 
State  on  a  loan  of  sinking  fund  money,  or  on  a  loan  of  any 
of  the  funds  loaned  by  the  Auditor  or  Treasurer  of  State, 
or  as  a  substitution,  the*  mortgagor,  his  heirs  or  assigns, 
provided  five  years  have  not  elapsed  since  the  date  of  the 
mortgage,  shall  have  the  privilege  of  reinstating  said  mort- 
gage within  sixty  days  after  such"  sale,  by  paying  into  the 
fund  from  which  the  loan  was  made,  the  amount  of  the 
interest  and  cost  due  thereon,  and  the  interest  for  one  year 
in  advance,  with  five  per  cent,  damages  for  the  use  of  the 
purchaser,  on  the  amount  of  money  by  him  actually  paid 
on  his  purchase;  but  if  five  years  have  elapsed  since  the 
date  of  the  mortgage  at  the  date  of  sale,  that  is  to  say  if 
five  years  or  upwards  have  then  elapsed  since  the  loan  was 
made,  then,  and  in  that  case,  the  mortgagor,  his  heirs  or 
assigns,  may  reinstate  the  mortgage  at  any  time  within 
sixty  days  from  the  day  of  sale,  by  paying  into  the  fund 
the  full  amount  of  all  interest  and  costs  due,  one-sixth  of 
the  principal,  and  the  interest  for  one  year,  in  advance,  on 
the  residue,  with  five  per  cent,  damages  for  the  use  of  the' 
purchaser,  on  the  amount  actually  paid  by  him  in  the  pur- 
chase of  the  same.  Provided,  however,  that  the  damages 
to  be  paid  for  the  use  of  the  purchaser,  as  required  by  this 
act,  shall,  where  the  sale  shall  be  made  on  a  credit,  be  esti- 
mated only  on  the  amount  of  interest  that  such  purchaser 
is  required  to  pay  in  advance  on  the  purchase  mpney,  and 
shall  not  be  estimated  on  the  principal  of  the  purchase 
money  in  any  case,  except  where  the  sale  is  made  for  cash.** 
Acts  of  1861,  §  1,  pp.  128, 124. 
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It  is  contended  that  the  first  tender^  made  by  Cox  before 
Fatterson  actually  paid  the  purchase  money  on  the  sale  to 
him,  did  not  conform  to  the  provisions  of  this  statute,  for 
the  reason  that  he  tendered  the  whole  amount  due,  instead 
of  tendering  the  amount  of  interest  and  costs  due,  one- 
sixth  of  the  principal,  and  the  interest  for  one  year  in  ad- 
vance. But  the  greater  includes  the  less,  and  the.  tender 
was  not  objectionable  on  this  ground. 

Cox  contends  that  he  was  not  Uable  to  pay  the  five  per 
cent,  at  the  time  of  his  first  tender,  for  the  reason  that 
Patterson  had  not  then  actually  ps^jid  his  bid.  On  the  other 
hand  it  is  urged  that  as  Patterson  was  ready  and  willing  to 
pay  the  money  at  the  time  of  his  purchase,  and  the  delay 
was  occasioned  by  the  itiability  of  the  receiving  officer  to 
receive  the  money,  that  the  payment,  made  as  soon  as  it 
could  be  received,  was,  in  legal  effect,  a  payment  at  the  time* 
The  payment  was  undoubtedly  a  compliance  on  the  part  of 
Patterson  with  his  contract  of  purchase.  The  only  ground 
on  which  a  ruling  could  be  made  that  he  is  not  entitled  to 
the  five  per  cent.,  is  that  the  tender  was  made  before  the 
sale  was  complete.  But  it  is  not  necessary  for  us  to  rule 
on  this  question,  as  we  think  the  money  was  paid  under 
circumstances  which  preclude  the  plaintiff  from  the  right 
to  recover  it  back. 

A  proper  tender  by  Cox  would  have  rendered  all  subse- 
quent proceedings  on  the  part  of  the  sinking  fund  commis- 
sioners to  vest  the  title  to  the  land  in  Patterson  void.  Both 
Cox  and  Patterson  had  full  knowledge  of  all  the  facts.  A 
deed  made  to  Patterson  for  the  land,  under  such  circumstan- 
ces, would  have  been  utterly  void.  Cox^s  possession  could 
never  have  been  endangered.  Cox  had  a  plain  and  ade- 
quate remedy  to  remove  the  cloud  from  his  title.  He  was 
not  .even  bound  to  wait  until  Patterson  took  his  deed.  A 
court  of  equity  would  have  relieved  him  at  once. 

In  the  case  of  Lima  Township  v.  JenkSy  20  Ind.  801,  this 
court  held  that  an  illegal  tax  voluntarily  paid  cannot  be 
recovered  back,  and  that  to  make  the  payment  of  such  illegal 
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demand  involuntary,  it  must  be  made  to  appear  that  it  was 
made  to  release  the  person  or  property  of  the  party  from 
detention,  or  to  prevent  a  seizure  of  either  by  the  other 
party,  having  apparent  authority  to  do  so,  without  resort- 
ing to  an  action  at  law.  The  only  power  with  which  Pat- 
terson  was  clothed,  was  to  take  his  deed  and  brmg  his 
action  for  the  possession  of  the  land.  He  had  no  apparent 
authority  to  seize  either  the  person  or  property  of  Cox, 
without  resorting  to  an  action  at  law. 

The  rule  is  correctly  stated  in  BosUm  and  Sandwich  Glass 
Co.  Y.  The  City  of  Boston,  4  Metcalf,  181,  to  be  "that  if  a 
party,  with  a  full  knowledge  of  all  the  facts  of  the  case, 
voluntarily  pays  money  in  satisfaction  or  discharge  of  a 
demand  unjustly  made  upon  him,  he  cannot  afterward  allege 
such  payment  to  have  been  made  by  compulsion,  and  re- 
cover back  the  money,  even  though  he  should  protest  at 
the  time  of  such  payment  that  he  was  not  legally  bound  to 
pay  the  same."  The  court  add,  that  "the  reason  of  the 
rule  and  its  propriety  are  quite  obvious,  when  applied  to  a 
case  of  payment  upon  a  mere  demand  for  money,  unac- 
companied with  any  power  or  authority  to  enforce  such 
demand,  except  by  a  suit  at  law*  In  such  case,  if  a  party 
would  resist  an  unjust  demand,  he  must  do  so  at  the  thresh- 
old. The  parties  treat  with  each  other  on  equal  terms,  and 
if  litigation  is  intended  by  the  pariy  of  whom  the  money 
is  demanded,  it  should  precede  payment."  The  court  below 
erred  in  overruling  the  defendant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

W.  Patterson,  for  appellants. 

H*  C.  Newcomb  and  J.  Tarkington,  for  appellee. 
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Alexakdeb  V.  Thomas* 

ExcESBiYB  BAXAOES.^The  Snpreme  Cotirt  will  not  reyerse  a  judgment  in 
an  action  of  slander  on  the  ground  of  excessive  damages,  unless  the 
damages  assessed  by  the  Jury  are  so  outrageous  as  to  induce  the  belief 
that  the  Jury  aoted  from  prejudice,  partiality  or  corruption. 

APPEAL  from  the  Posei/  Circuit  Court. 

Grbqory,  J. — Thomas  sued  Alexander  in  the  court  below 
for  slander.  The  words  charged  to  have  been  spoken  are, 
^Harrison  7%om<M,"  the  plaintiff  meaning,  "is  a  thief." 
^^ Harrison  Thofrnm^^  the  plaintiff  meaning,  "is  a  Q — d  d— d 
thief."  "You  must  watch  Harrison  Thomas^^'  the  plaintiff 
meaning,  "  as  he  is  a  thief."  "  He,"  the  plaintiff  meaning, 
"  stole  a  sheep." 

The  defendant  answered :  Ist.  General  denial.  2d.  Jus- 
tification, averring  a  larceny  of  a  sheep.  Beply,  denial. 
Trial  by  jury ;  verdict  for  the  plaintiff  for  $1,100.  Motion 
by  the  defendant  for  a  new  trial  overruled.  Motion  in  ar- 
rest of  judgment  overruled,  and  judgment  on  the  verdict. 

It  is  claimed  that  the  court  below  ought  to  have  granted 
the  defendant  a  new  trial  on  account  of  the  mis-conduct  of  the 
jury.  There  is  one  affidavit  of  mis-conduct,  and  two  in  con- 
tradiction of  the  charge.  The  court  below  believed  the  two 
jurors  who  swore  to  the  .good  conduct  of  the  jury,  and  dis- 
believed the  bailiff  who  swore  to  the  mis-conduct  of  the  jury. 
We  cannot  revise  that  ruling.  If  the  facts  were  as  stated  by 
the  two  jurors  who  gave  their  affidavits,  the  court  commit- 
ted no  error  in  overruling  the  motion  for  a  new  trial  on  this 
ground.  Ghiard  v.  Hiskj  11  Ind.  156;  Dunn  et  aLv.  HaUj 
8  Blackf.  82. 

It  is  urged  that  the  damages  are  excessive,  and  that  the 
court  below  ought  to  have  granted  the  defendant  a  new 
trial  for  this  reason.  A  new  trial  will  not  be  granted  in 
such  a  case,  on  the  ground  of  excessive  damages,  unless 


NOVEMBER  TERM,  1865.  269 

Donning  and  Others  v.  DriTer,  Administrator  of  Donning. 

the  damages  are  so  outrageous  as  to  induce  the  belief  that  the 
jury  acted  from  prejudice,  partiality  or  corruption.  Guard 
y.  Bisk,  supra.  But  in  the  record  in  the  case  in  judgment, 
we  see  nothing  to  induce  the  conclusion  that  the  jury  have 
even  misjudged  on  the  subject  of  damages.  The  motion 
in  arrest  was  correctly  overruled.  The  words  charged  to 
have  been  spoken  are  actionable  per  se. 

The  judgment  is  affirmed,  with  costs,  and  five  per  cent 
damages. 

(7.  Denlby  and  W.  P.  Edsoru  for  appellant. 

W.  Harrow^  E.  M.  Spenci  T.  A.  Hmkicka  and  0.  B. 
Hordy  for  appellee. 


BuNKma  and  Others  v.  Dbivbb,  Administrator  of  DnimiKG. 

DiCEnENTfl'  EsTATBfl. — ^Petition  by  an  administrator  ibr  the  sale  of  real 
estate  to  pay  certain  debts  and  legacies,  and  the  eosts  of  administration. 
The  petition  aUeged  that  there  was  no  personal  estate.  Answer:  that  the 
cause  of  action,  except  the  costs,  did  not  aocroe  within  six  years,  &o. 
Reply,  that  the  person  to  whom  said  debts  and  legacies  were  owing 
had  been  OTor  since  the  death  of  the  testator  a  married  woman.  Demor- 
rer  to  the  reply. 

Mild,  that  the  answer  pleaded  in  bar  of  the  petition  did  not  constitote  % 
bar,  as  the  costs  were  a  proper  charge  against  the  estate,  and  no  reason 
was  shown  why  the  real  estate  should  not  be  sold  to  pay  them. 

Meld,  also,  that  the  reply  was  good  enoogh  for  a  bad  answer. 

PBACticx. — ^Where  a  oorreot  resolt  has  been  reached  beloW|  the  Sopreme 
Coort  wiU  not  reyerse  the  Jodgment 

APPEAL  from  the  Suritzeriand  Common  Pleas. 
Fkazbb,  C.  J. — This  was  a  petition  by  an  administrator 
to  sell  real  estate  to  pay  debts  and  expenses  of  administration^ 
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The  second  paragraph  of  the  answer  alleged  that  ^  the 
cause  of  action,  except  the  court  costs  mentioned  in  the 
petition,  did  not  accrue  within  six  years  before  the  com- 
mencement of  this  action,  nor  within  six  years  before 
granting  letters  of  administration  on  the  estate  to  the  ad- 
ministrator, Driver J^  To  this  it  was  replied,  that  ^^Harriet 
Driver^  to  whom  said  debts  and  legacy  were  due,  has  been 
at  all  times  since  the  death  of  the  testator  a  married  wo- 
man; and  that  said  legacy  was  given,  and  said  claim  was 
due  to  her  in  her  own  right.'\  The  first  question  before  us 
is  upon  the  overruling  of  a  demurrer  to  this  reply. 

The  second  paragraph  of  the  answer  was  pleaded  in  bar 
of  the  petition,  which  alleged  that  there  was  no  personal 
estate  whatever.  It  was  not  a  bar.  The  real  estate  was 
liable  for  the  proper  costs  of  administration,  and  the  para- 
graph shows  no  reason  why  it  should  not  be  sold  for  that 
purpose.  The  reply  was  good  enough  for  a  bad  answer, 
and,  inasmuch  as  it  could  not  be  error  to  overrule  a  de- 
murrer to  it,  it  is  useless  for  us'  to  discuss  the  question 
further. 

The  remaining  questions  aix>8e  on  the  trial  upon  the 
admission  and  refusal  to  admit  evidence,  and  the  giving  and 
refusal  to  give  instructions  to  the  jury.  These  were  made 
the  foundation  of  a  motion  for  a  new  trial,  which  was  cor- 
rectly overruled,  inasmuch  as  the  verdict  was  clearly  right 
upon  the  evidence.  A  large  amount  of  costs  had  accrued 
in  the  administration,  and  the  liability  of  the  estate  th^gs- 
for  was  not  questioned  in  the  evidence.  In  the  absence  of 
personal  estate,  the  land  was  subject  to  be  made  assets  for 
their  payment.  That  there  was  no  such  personal  estate 
thus  applicable,  appeared  by  the  last  will  of  the  decedent, 
which  disposed  of  ail  his  pioperty  of  that  kind,  and  charged 
certain  lands  with  the  payment  of  debts  and  legacies.  The 
^  subject  to  which  all  these  other  questions  relate  was  a  claim 
made  by  one  Driver  and  wife,  which  had  been  allowed.  It 
was  claimed  that  it  had  been  previously  paid,  and  that  tiie 
admimstntor  had  frandnlently  eolladed  wilii  Dn't^r  to  gn^ 
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it  allowed.  If  this  be  bo,  and  the  evidence  in  the  record 
before  ns  is  not  well  calculated  to  allay  such  a  suspicion,  the 
parties  interested  may  have  a  remedy  open  to  them  by 
which  complete  justice  can  yet  be  obtained.  But  inasmuch 
as  the  questions  alluded  to  cannot  affect  our  judgment,  in 
view  of  section  680  of  the  code,  and  are  tiierefore  im- 
material, and  any  opinion  now  given  upon  them  would 
possibly  embarrass  the  parties  hereafter,  we  do  not  now 
examine  them. 

The  judgment  is  affirmed,  with  costs. 
J.  DufnmUj  for  appellants. 
A.  C.  Domieyy  for  appellee. 


YBiTDoa  AXD  PcracRABBx.— A  Tendee  of  real  estate  cannot  bold  the  land 
against  a  prior  equitable  title,  if  be  bad  notiee  of  tbe  equity,  either  be- 
fore the  payment  of  tbe  purebase  money  or  tbe  ezeontion  of  tbe  deed. 

Bjjcb. — A  purobaser  of  tbe  legal  title,  witb  notice  of  a  prior  equitable  oon* 
traot  for  tbe  conTeyance  of  tbe  land,  is  bound  to  perform  the  contraot. 
The  bolder  of  tbe  legal  title  is  treated  as  a  trustee  for  tbe  benefit  of  tbe 
party  equitably  entitled. 

Kbw  Tkials.— SeeUon  601  of  the  code,  (2  O.  ft  H.,  2S8,)  which  aUows  a 
sew  trial  as  of  right  in  actions  to  recoTcr  tbe  possession  of  real  property, 
Ac,  does  not  apply  to  suits  for  tbe  specific  perAmnance  of  contracts  for 
tbe  conTeyance  of  land. 


APPEAL  firom  the  Daviess  Cbrcait  Court. 

Ellxor,  J. — Cbx,  the  appellee,  filed  a  complaint  in  the 
Daviess  Circnit  Oomt  against  James  L.  MaxweU  and  his 
"Wife,  Martha  Ann  Maxwdl^  and  the  appellant,  Margaret 
Wdketj  for  the  speoific  performance  of  a  written  contract 
for  the  sale  and  conveyance  of  real  estate,  eyidenced  by  a 
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title-bond  executed  to  Cox  by  Maxwell  and  his  wife,  on  the 
Ist  day  of  January j  1862.  The  title-bond  is  made  a  part 
of  the  complaint  It  is  in  the  penalty  of  $1,000,  and  is 
conditioned  that  Maxwell  and  wife  shall,  on  the  12th  day  of 
December^  1864,  make  to  said  Cox  a  deed  for  their  interest 
in  the  lands  described.  It  is  averred  in  the  complaint  that 
the  consideration  for  the  land  was  |500,  which  was  paid  to 
Maxwell  at  the  date  of  said  title-bond.  It  is  further  averred 
in  the  complaint  that  after  the  sale  to  the  plaintiff,  and  the 
execution  of  the  title-bond  to  him,  Maxwell  and  his  wife 
conveyed  the  same  lands  \o  the  appellant,  Margar^ 
Walker y  who  then  and  there,  and  for  a  long  time  before, 
had  notice  of  the  sale  to  the  plaiatiff,  and  of  the  existence 
of  said  title-bond. 

The  bond,  as  to  MaxweWs  wife,  was  probably  void,  and 
no  decree  could  have  been  taken  against  her,  but  the  record 
shows  her  decease  during  the  pendency  of  the  suit,  jlfox- 
weJl  appeared,  but  failing  to  answer  was  defaulted,  itfor- 
garet  Walker ^  the  appellant  here,  appeared  and  demurred  to 
the  complaint,  oi^^^^x^|^|^t  it  did  not  state  &ct8 
sufficient  to  cons^^HI^Sise  of  action  against  her,  bat 
the  court  overrulecHne  demurrer,  and  that  is  the  first 
question  presented  by  the  appellant 

There  is  no  averment  in  the  complaint  that  Cox  was  in 
possession  of  the  premises  under  his  purchase,  and  it  is 
insisted  by  the  appellant's  counsel  that  ^^  where  real  estate 
is  held  by  title-bond  only,  the  purchaser  not  having  taken 
possession  under  such  contract,  a  subsequent  purchaser 
for  a  valuable  consideration,  who  receives  a  deed  from  the 
original  vendor,  will  be  protected  in  his  purchase,"  though 
he  may  have  had  notice  at  the  time  of  his  purchase  of 
the  outstanding  equity  of  the  first  purchaser.  No  authority 
is  referred  to  to  sustain  this  position,  and  we  think  that  n<me 
can  be  found.  It  is  well  settled  that  a  purchaser  of  tea^ 
estate  cannot  hold  against  a  prior  equitable  title,  if  he  has 
notice  of  the  equity  either  before  the  payment  of  the  por- 
chase  money,  or  the  execution  of  the  deed.    CMUon  v. 
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McCadirij  1  Blackf.  91 ;  Mordand  v.  LemasterSy  4  Blackf.  383. 
The  demnrrer  to  the  complaint  was  correctly  overruled. 

Margaret  Walker  filed  an  answer  denying  the  complaint, 
and^  alleging  that  she  was  a  bona  Jide  purchaser  of  the 
land  for  a  valuable  consideration,  without  notice  of  the 
pl£dntifl:*'B  equity.  The  issues  were  tried  by  a  jury.  Ver- 
dict for  the  plaintiff,  and  that  he  was  ^'  entitled  to  have  and 
receive  a  deed  of  conveyance  from  the  defendants  for  one 
undivided  half  of  the  land  described  in  the  plaintiff's 
complaint."  Motion  for  a  new  trial  overruled.  The  court 
thereupon  decreed  that  Richard  J.  Clements  be  appointed  a 
^^commissioner  to  make  and  execute  a  deed  of  conveyance? 
to  the  plaintiff  for  the  undivided  half  of  the  land  described 
in  the  complaint,  and  that  said  deed  shall  vest  in  the  plains 
tiff  the  legal  title  in  fee  to  said  real  estate." 

It  is  urged  that  the  decree  is  erroneous  in  providing  for  a 
conveyance  to  the  plaintiff  of  the  legal  title  as  against  the 
defendant,  Margaret  Walker,  who  was  not  a  party  to  the 
title-bond.  There  is  nothing  in  thed|^ction.  Margaret j 
having  notice  of  the  plainl4B^||||y^^^a  mala  fide  pur- 
chaser, and  having  thus  receivedac^Hpmce  of  the  legal 
title,  is  bound  to  perform  the  prior  comract  made  by  her 
vendor  with  Cox,  She  is  treated  as  a  trustee,  holding  the 
title  for  the  benefit  of  Cbx,  and  in  equity  is  bound  to  con- 
vey to  him.  Mordand  v.  LemasterSj  supra;  2  Story's  Eq. 
Jur.,  §  784;  Champion  v.  Brownj  6  John.  Ch.  B.  898. 

It  would  have  been  proper  for  the  court  to  have  required 
Margaret  Walker  to  convey  to  Cbx,  and  she  cannot  com- 
plain that  a  commissioner  was  appointed  to  execute  the 
conveyance. 

After  the  final  decree  the  appellant  paid  the  costs  that  had 
accrued  in  the  cause,  and  thereupon  moved  the  court  to 
vacate  the  judgment  and  grant  her  a  new  trial  as  a  matter 
of  right  under  sec.  601  of  the  code.  2  G.  &  H.,  288.  The 
court  overruled  the  motion,  and  this  ruling  is  also  ass^ned 
as  error. 

Vol.  XXVw^lS. 
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The  provisions  of  the  statute  referred  to  do  not  apply  to 
stiits  for  the  specific  performance  of  contracts,  and  the 
ruling  of  the  court  was  therefore  correct  Benner  v.  Ben* 
nevy  10  Ind.  256;  Perry  v,  JSiwfey,  id.,  878;  AUen  a  al.  v. 
Davison^  16  Ind.,  416. 

The  judgment  of  the  court  below  is  aflirmed,  with  costs. 

J.  W.  Burton^  for  appellant. 

J3.  A.  ClaneniSjjr.,  for  appellee. 


Pebby  v.  Bobton. 

DscasBBKTS*  S8TA9E8.-»Wxi>oV8  PoBTiON. — ^A  died  lutestate  and  insolyent, 
liis  entire  asaeta  conuaiing  of  two  paroels  of  teal  estate,  upon  each  of 
which  there  was  a^UP^te  ing!|MjPr  ^^  ^^  execution  of  which  the  wifa 
had  joined.  The  JHHtpKt^rm^  his  petition  toseU  the  real  estate^ 
and  the  wife  appearc^sMJpd  consented  to  the  sale,  reserring  her  interest  in 
the  proceeds.  The  administrator  first  sold  one  parcel  of  the  land,  and 
after  paying  off  the  mortgage  upon  it,  paid  to  the  widow  one-third  of  the 
residue.  He  then  sold  the  other  parcel,  and  alter  paying  olf  the  moH- 
g^e  upon  it,  out  of  the  proceeds,  paid  to  the  widow  one-third  of  what 
remained. 

Held,  that  the  right  of  the  widow,  under  the  statute,  to  one-third  of  iht  real 
estate  of  her  deceased  husband  is  absolute  against  creditors,  unless  by 
joinUig  with  her  husband  in  a  mortgage  she  baa  waiTod  her  right)  and 
OTen  then  the  waiTor  operates  only  in  faTor  of  the  mortgagee. 

ffeld,  also,  that  the  administrator  should  haTo  applied  the  balance  of  the 
proceeds  of  the  sale  of  the  first  tract,  after  paying  the  mortgage,  and  one* 
third  of  the  reddne  to  the  widow,  to  the  discharge  of  the  mortgage  upon 
the  aeeoAd  traot,  and  not  to  the  olaima  of  gen^»l  cxadiUwk 


APPEAL  from  the  Wojfne  Common  Pleafu 
FrazeBi  0.  J.— Job  Bwrton  died  in  1865|  intestate  aa^ 
insolventy  leaving  no  personal  property.    The  entire  es* 
tate  consisted  of  two  lots  in  the  cit/  of  JUohmondf  eaoh 
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incumboi*ed  by  a  separate  mortgage,  ezecnted  by  the  intes- 
tate and  his  wife  to  secure  his  debts.  The  admimstrator, 
Pern/j  filed  his  i)etition  to  sell  the  real  estate.  BortorCs 
widow,  who  was  a  party  defendant  to  the  petition,  appeared 
and  consented  to  the  sale  of  the  whole  of  the  real  estate, 
and  agreed  to  accept  such  sum,  on  the  sale  thereof,  as  might 
be  justly  due  her,  after  paying  off  the  incumbrances  there- 
on. The  administrator  sold  one  of  the  lots,  and  with  the 
proceeds  thereof  satisfied  the  mortgage  upon  it,  and  paid 
to  the  widow  $581  83,  one-third  of  the  residue  of  the 
money  realized  by  the  sale  thereof.  He  then  sold  the  other 
lot,  and  after  applying  the  proceeds  thereof  to  the  satisfac- 
tion of  the  mortgage  upon  it,  gave  the  widow  one-third  of 
the  balance  of  the  purchase  money.  The  widow  brought 
this  suit  against  the  administrator,  alleging  the  foregoiog 
facts  in  her  compliant,  and  claiming  that  the  purchase 
money  of  the  first  lot,  after  paying  the  mortgage  thereon, 
and  one-third  of  the  residue  to  her,  should  have  been  ap- 
plied upon  the  mort^gage  upon  the  second  lot,  thus  increas- 
ing the  aggregate  net  sum  realized  upon  the  sale  of  that 
lot,  remaining  after  satisfying  the  mortgage  upon  it,  one- 
third  of  which  sum,  thus  increased,  she  demands,  less  the 
amount  which  she  has  received  from  the  proceeds  of  that 
lot.  This  claim  was  disputed  by  a  demurrer  to  the  com- 
plaint. The  court  below  overruled  the  demurrer,  and  that 
ruling  is  assigned  for  error. 

The  right  of  a  widow,  under  our  statute,  to  one-tidrd  of 
the  real  estate  of  her  deceased  husband  is  absolute  against 
creditors,  unless,  by  joining  with  her  husband  in  a  mort- 
gage, she  waives  it.  Such  waiver  can  only  operate  in  &vor 
of  the  mortgagee ;  and  other  creditors .  cannot  surely  reap 
advantages  against  her,  from  the  fact  that  she  has  thus 
joined  in  a  mortgage  to  one.  1  G.  &  H.*,  §  17,  p.  294.  To 
so  hold,  would  not  be  to  give  her  the  share  ^^  free  from  all 
demands  of  creditors,"  as  the  statute  requires. 

The  wiioSb  iiiiitiii  seal  and  personal,  except  the  share 
thereof  given  to  the  widow  by  law,  must,  if  neoessaiy,  be 
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applied  to  the  payment  of  the  debts  of  the  deceased ;  and 
as  between  creditors,  those  who  hold  mortgage  or  judg- 
ment liens  mast  be  fully  paid  in  preference  to  general 
creditors.    2  G.  &  H.,  §§  75, 81, 109,  p.  506. 

The  foregoing  legal  propositions,  derived  from  our  stat- 
utes, are  not  controverted  in  argument,  but  it  is  insisted 
that  each  parcel  of  real  estate  must  bear  its  own  burdens^ 
without  reference  to  the  other.  This,  though  the  rule  at 
common  law,  cannot  be  so  now,  if  thereby  the  provisions 
of  a  statute  would  be  violated.  If  we  are  correct  in 
assuming  that  neither  the  heirs  nor  general  creditors  can, 
as  such,  possess  any  claim  which  will  lessen  the  widow's 
share  in  her  husband's  real  restate,  and  that  this  cannot  be 
changed  by  the  existence  of  a  mortgage,  in  the  execution 
of  which  she  has  joined,  and  that  the  mortgagee  only  can 
derive  advantage  from  the  mortgage,  it  would  clearly  result 
that  the  action  of  the  court  below  upon  the  demurrer  waa 
right 

The  importance  of  the  question  may  justify  a  little 
further  discussion  of  it.  Our  statutes,  in  providing  for  a 
widow,  are  liberal  and  peculiar.  Instead  of  dower,  as 
formerly,  she  takes  one-third  in  fee,  free  from  demands  of 
creditors,  except  in  certain  cases.  If,  in  the  case  before  us, 
the  indebtedness  of  the  deceased  had  been  the  same,  but 
no  mortgage  had  existed,  she  would  have  taken  one-third 
in  fee.  If  she  had  not  joined  in  the  mortgages  she  would 
also  have  taken  one-third  in  fee,  and  if  the  proceeds  of  the 
remaining  two-thirds  had  been  entirely  absorbed  by  the 
mortgages  the  general  creditors  would  have  received  noth- 
ing. But  if  we  assent  to  the  position  insisted  on  by  the 
appellant,  then  the  fact  that  she  joined  in  the  mortgages  to 
certain  creditors,  would  compel  her  to  contribute  one-tHird 
of  the  amount  necessary  to  discharge  the.  mortgages,  though 
this  were  not  necessary  for  the  payment  of  the  mortgsige 
liens,  and  did  not  benefit  the  holders  of  them,  two  thirds 
oi  the  lands  being  sufficient  to  pay  their  claims,  but  would 
merely  create  a  surplus  for  the  benefit  of  general  creditors, 
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as  against  whom  the  statute  gives  her  the  most  unquestion- 
able protection.  The  provisions  of  the  statute  requiring 
the  administrator,  in  all  cases,  to  pay  liens  upon  real  estate 
in  preference  to  general  debts,  as  well  in  solvent  as  in  insol- 
vent estates,  are  in  exact  harmony  with  the  widow's  rights 
in  her  husband's  lands,  as  we  define  them,  and  were  intended 
to  protect  them.  2  G.  &  H.,  §  109,  p.  516,  and  §  129,  p. 
521.  The  two-thirds  of  the  purchase  money  -of  the  lot 
first  sold,  remaining  after  satisfying  the  mortgage  upon  it, 
the  statute  positively  required  to  be  applied  to  the  satisfac- 
tion of  the  mortgage  upon  the  second  lot,  to  relieve  it  from 
its  burden.  The  widow  sues  because  that  was  not  done. 
The  statute  must  be  violated,  or  she  is  entitled  to  recover. 

The  purpose  of  the  statute  to  protect  the  widow  in  the 
share  of  lands  given  her  in  lieu  of  dower,  by  requiring  the 
application  of  the  rest  of  the  estate  to  the  satisfaction  of 
liens  on  real  estate,  is  further  manifested  by  the  29th  and 
Slst  sections  of  the  statute  of  descents,  whereby  it  is  en- 
acted that  where,  at  the  death  of  the  husband,  liens  exist 
for  the  purchase  money  bf  lands,  she  shall,  upon  the  pay- 
ment thereof  out  of  the  husband's  estate,  take  one-third 
thereof.  Indeed,  the  legislation  of  1852  was  intended  to 
work  a  radical  change  in  the  law  concerning  the  rights  of 
married  women  and  widows.  It  is  based  upon  principles 
not  previously  sanctioned  either  by  the  common  law  or  by 
statute.  It  not  only  gives  her  an  estate  in  fee,  instead  of 
one  for  life,  but,  as  we  have  seen,  it  carefully  protects  the 
•estate  thus  given  from  heirs  and  creditors,  as  the  ancient 
dower  was  not  protected. 

The  judgment  is  afiirmed,  with  oosta. 

Elliott,  J.,  dissented. 

J.  Perry ^  for  appellant. 

G.  Holland^  for  appellee* 
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LiNCK  V.  Eellst. 

81AHDXK— Siut  for  slander.  The  words  charged  verey  "I  haTe  f — ked 
Rebeooa  Eellej  one  hundred  times."  "I  have  screwed  Beck  Eelley  one 
hundred  times.'*  Answer,  admitting  the  speaking  of  the  words,  and  al- 
leging that  defendant  had  repeatedly  had  sexual  intercourse  with  the 
plaintiff. 

Eddj  that  the  first  set  of  words  were  actionable  per  m.  Semble,  that  the 
second  set  were  not  actionable  unless  aided  by  other  aTcrments. 

Ee2df  also,  that  if  the  complaint  failed  to  show  that  the  intercourse  im- 
plied by  the  words  diarged  was  illicit,  the  answer  cnred  the  defects 

APPEAL  from  the  Clintm  Circuit  Court 

Greoobt,  J. — Rebecca  KeUey  sued  the  appellant  in  the 
court  below  for  slander.  The  words  charged  arc,  "  I  have 
f — ^ked  Rebecca  Kdley  one  hundred  times/*  "  I  have  screwed 
Beck  KtHey  one  hundred  times," 

The  defendant  answered,  that  "  he  did  speak  the  words 
charged  in  the  complaint,  but  that  he  only  spoke  them 
to  a  friend  in  confidence,  without  any  intention  of  giv- 
ing the  same  publicity,  or  otherwise  injuring  the  plain- 
tifT,  but  that  in  fact  the  words  were  true  at  the  time  he 
uttered  them.  That  he  had  many  times,  prioir  to  the 
speaking  of  the  words,  had  illicit  sexual  intercourse  with 
the  plaintifi*,  to  all  of  which  she  at  the  time  consented/' 
The  plaintiff  replied  by  the  general  denial.  Trial  by 
jury;  verdict. for  the  plaintiff.  The  defendant  moved  in 
arrest  of  judgment,  on  the  grounds :  Ist.  That  the  plain- 
tiff's complaint  did  not  disclose  a  right  of  action.  2d. 
That  the  plaintiff's  complaint  did  not  allege  facts  sufficient 
to  entitle  her  to  a  judgment.  The  court  below  overruled 
the  motion  and  rendered  judgment  on  the  verdict,  and  this 
is  assigned  for  error.  It  is  cl^dmed  that  the  words  charged 
do  not  import  whoredom,  and  are  not  actionable  'per  se. 
We  think  otherwise.  The  word  "  f— ked,"  although  not 
to  be  found  in  any  vocabulary  of  the  English  language,  is 


t 
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as  well  understood  as  any  other  English  word.  Edgar  v. 
McOutcheoriy  9  Mo.  768.  A  number  of  common  English 
words  are  not  to  be  fonnd  in  the  standard  lexicons  of  the 
language  on  account  of  their  vulgarity.  It  may  be  that 
the  word  "screwed"  is  not  actionable  in  the  absence  of 
other  averments,  but  if  one  set  of  the  words  charged  are 
actionable  per  se^  the  motion  in  arrest  was  rightly  overruled. 

It  is  urged  that  the  words  spoken  do  not  import  that  the 
intercourse  between  the  plaintiff  and  defendant,  implied 
therein,  was  unlawful  If  this  was  so,  the  answer  cures  the 
defect.  The  facts  averred  in  the  complaint,  however,  show 
prima  facie  that  the  relation  of  husband  and  wife  did  not 
exist  between  the  plaintiff  and  the  defendant,  and  sexual 
intercourse  between  persons  sustaining  any  other  relation  is^ 
unlawful,  and  an  act  of  whoredom.  The  Circuit  Court  com- 
mitted no  error  in  overruling  the  motion  in  arrest  of  judg- 
ment. 

The  judgment  is  aflSirmed  with  costs,  and  ten  per  cent 
damages. 

JJ".  i.  Morrison^  L.  McClurg  and  J.  N^  Sims^  for  appellant. 

B.  P.  Davidson^  for  appellee. 


ScHuirrBBMAK  9.  Mauktell. 

APPEAL  from  the  Dubois  Circuit  Court 

Elliott,  J.— Suit  by  MaunteU  against  Schunterman  for 
the  specific  performance  of  a  parol  contract  for  the  sale  of 
real  estate. 

A  demurrer  to  the  complaint  was  conrectly  overruled. 
The  complaint  avers  a  sale  and  purchase  of  the  land  for  the 
sum  of  1800;  the  payment  of  |200  of  said  sum  at  the 
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time  the  contract  was  made;  the  possession  of  the  land 
by  the  purchaser,  under  the  contract,  and  that  he  had  made 
lasting  .and  valuable  improvements  thereon  to  a  laige 
amount.  It  .also  avers  the  tender  to  the  defendant  of  the 
residue  of  the  purchase  money,  before  suit,  and  that  he  re- 
fused to  receive  it,  or  to  execute  a  deed  as  required  by  the 
contract.  The  unpaid  purchase  money  was  brought  into 
court,  and  paid  to  thc'clark  thereof  for  the  defendant's  use. 
Issues  of  fact  were  formed  and  tried  by  a  jury.  There  ¥ras 
a  general  verdict  for  the  plaintiff,  and  the  jury  also  found 
specially  in  answer  to  interrogatories  propounded  by  the 
court,  covering  the  questions  of  fact  involved  in  the  issues. 
The  special  findings  fully  sustain  the  general  verdict.  The 
evidence  is  not  in  the  record,  nor  is  there  any  bill  of  excep- 
tions.  Decree  requiring  Schunterman  to  execute  a  deed. 
Abstracts  of  the  record  are  filed,  and  several  errors  assigned, 
but  the  appellant  has  filed  no  brief.  We  have  examined 
the  record,  however,  and  find  no  error  in  it 

The  judgment  is  affirmed,  with  costs. 

W.  C.  Adams  and  £.  Burttner^  for  appellant 


* 


AlLBN  r.  DOHEBTT. 

Tbactice.— -The  finpremo'Coart  wiU  not  attempt  to  detenDine  the  questioa  of 
tlie  preponderanoe  of  the  OTidenoe. 

APPEAL  from  the  FUnfd  Circuit  Court 

Bay,  J. — ^Action  by  appellant  to  recover  a  balanoe  due 
for  freight  of  cargo  shipped  by  appellee  upon  appellant's 
steamboat    Answer,  denial  and  counter-claim,  averring 
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damages  and  loss  by  reason  of  negligence  and  inexcusable 
delay  in  the  delivery  of  the  goods.  "We  are  asked  ,to  re- 
verse the  judgment  upon  the  weight  of  evidence.  '  Two 
witnesses  were  examined  for  the  defense.  The  appellant 
states  the  case  thus :  "  But,  even  if  full  credit  was  to  be 
given  to  these  two  witnesses,  we  submit  that  the  prepon- 
derance of  evidence  is  clearly  with  the  plaintiff,  and  that 
he  was  entitled  to  recover,  if  not  the  whole,  at  least  some 
portion  of  the  agreed  sum  for  the  delivery  of  the  freight.'* 
The  rule  is  well  settled  in  this  court,  that  we  will  not  at- 
tempt to  determine  a  misre  preponderance  of  evidence. 

The  judgment  is  affirmed,  with  costs. 

J.  11.  Stotscnburg  and  T,  M.  Brovm,  for  appellant 

T.  *M.  Smith  and  M.  C.  KerVj  for  appellee. 


Habrison  v.  Haas.  I^Li** 

^26  281 
139  296 
\3»    488 

Tax  Sales. — Salt  to  enjoin  the  execution  of  a  deed  nnder  a  sale  for  taxes, 
and  to  remoTe  the  cloud  from  the  title.  The  complaint  alleged  that  the 
sale  was  illegal,  because  there  was  personal  property  out  of  which  the 
taxes  might  have  been  made. 

Held^  that  a  court  of  equity  will  not  interfere  to  give  the  relief  sought,  untU 
the  amount  of  the  taxes  has  been  paid  or  tendered  to  the  purchaser. 

APPEAL  from  the  Morgan  Circuit  Court. 

Ray,  J. — Haas  filed  his  complaint,  stating  that  he  was  ^ 
the  owner  of  certain  real  estate  which  had  been  sold  for 
taxes,  and  that  a  certificate  of  purchase  had  been  executed 
and  delivered  by  the  auditor  to  Harrisonj  the  purchaser  at 
the  tax  sale.  That  at  the  time  of  the  sale,  and  at  all  times 
prior  thereto,  after  the  levy  and  assessment  of  said  taxes, 
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plaintiff  was  the  owner  of  personal  property  in  said  county, 
liable  to  sale  for  said  taxes,  of  the  value  of  |600,  and  that  he 
was  still  the  owner  of  said  personal  property.  That  the 
treasurer,  without  searching  for  said  personal  property,  or 
seeking  to  make  said  taxes  out  of  the  same,  and  without  any 
return  of  no  property  found,  as  to  said  personal  property, 
advertised  and  sold  said  real  estate.  That  Harrison  held 
said  certificate  of  purchase,  and  claimed  a  deed  under  the 
same,  and  that  the  certificate  was  a  cloud  upon  his  title. 
Prayer  that  the  certificate  should  be  canceled  and  the 
auditor  enjoined  from  making  a  deed  to  Harrison.  A  de- 
murrer to  the  complaint  was  overruled.  This  is  assigned 
for  error. 

The  plaintiff  has  not  waited  until  the  defendant  should 
bring  his  action  for  possession  of  the  property,  when  hia 
defense  could  be  made  in  a  court  of  law,  but  has  asked  the 
court  to  interfere  under  its  equity  power  and  protect  him 
from  the  consequences  of  his  own  default.  The  complain- 
ant does  not  allege  that  the  tax  was  illegal,  but  that  through 
his  own  failure  to  pay  what  was  due,  the  oflBicer  had  pro- 
ceeded to  sell  his  real  estate  when  he  had  personal  property 
which  was  first  liable  to  be  sold.  He  now  asks  that  the 
purchaser  who  has  paid  the  tax  due  from  him,  and  which 
was  before  sale  a  legal  lien  upon  his  land,  shall  be  required 
to  deliver  up  his  certificate  of  purchase,  and  thus,  the  taxes 
paid  and  the  lien  removed,  the  plaintift'  shall  go  acquit 
of  the  debt  and  the  purchaser  suffer  the  loss.  He  asks  a 
court  of  equity  to  deprive  a  purchaser,  who  has  paid  the 
taxes  legally  due  from  the  plaintiff,  of  the  color  of  title, 
which  is  his  only  means  of  enforcing  the  moral  obligation 
resting  upon  the  plaintiff  to  make  good  to  him  the  sum 
which,  through  the  default  of  the  plaintiff,  the  ofiicer,  under 
color  of  law,  induced  him  to  pay  in  discharge  of  the  plain- 
tiff's debt.  He  asks  a  court  of  equity  to  place  him  in  a 
better  position  than  he  would  have  occupied  if  he  had  at 
the  proper  time  paid  the  taxes  legally  assessed  against  hira, 
and  which  were  a  lien  upon  his  land:   that  the  court 
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shall  romove  the  cloud,  without  the  payment  of  the  debt. 
Qui  sentit  commodum  sentire  debet  et  muSj  is  a  maxim  of  the 
law,  and  although  the  law  cannot  apply  its  maxims  in  all 
eases,  yet  equity  will  not  violate  them.  It  will  not  so  much 
as  lift  a  finger  to  remove  a  cloud  while  a  moral  obligation 
remains  undischarged. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  sustain  the  demurrer  to  the 
complaint. 

W.  R.  Harrisotij  for  appellant. 

C.  F.  McNutt  and  A.  EnniSy  for  appellee* 


*    DuoEWALL  and  Others  v.  The  Oity  of  New  Albjusts.  , 

MuiriciPAL  Law. — Yxaxam, — The  power  **to  xegnlate  fenriesy''  conferred 
upon  the  common  council  of  a  city  by  eeo.  88  of  the  act  for  the  incorpora- 
tion of  cities,  &c.,  (1  G.  &  H.,  228,)  does  not  include  the  authority  to 
prohibit,  without  a  license  first  obtained  therefor  from  the  city.  In  aU 
instances  in  the  act  where  it  was  intended  that  for  the  purpose  of  restraint 
a  lioense  might  be  imposed,  the  power  is  expressly  deelared,  and  is  not, 
therefore,  to  be  implied  from  other  proTisions. 

Tkhiclis — Specitio  Tax  cm. — A  ferry  boat  is  not  a  "Tehiole''  within  the 
meaning  of  sec.  42  of  the  act  for  the  incorporation  of  eities. 

APPEAL  from  the  Floyd  CSrcuit  Court 

Ray,  J. — ^The  city  of  New  Albany  being  incorporated  under 
the  general  act  for  the  incorporation  of  cities,  enacted  an 
ordinance,  declaring  ^^  that  it  shall  be  xmlawf ul  for  any  person 
or  persons  to  have,  keep  or  maintain  any  public  ferry  across 
the  Ohio  river,  to  or  from  any  point  within  the  corporate 
limits  of  the  city  of  New  Albany j  without  a  license  first  had 
and  obtained  therefor  irom  the  common  council  of  the  city 
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of  New  AVbanyP  The  penalty  for  maintaining  a  ferry 
without  such  license  is  %hfi.  The  price  of  the  license  is 
1300  per  annum. 

The  appellants  were  the  owners  of  a  public  ferry  from 
Ncijo  Albany  across  the  Ohio  river,  and  were  prosecuted  and 
judgment  recovered  before  the  mayor  of  said  city  for 
maintaining  a  public  ferry  without  a  city  license.  On  appeal 
to  the  Circuit  Court,  a  demurrer  to  the  complaint  was  over- 
ruled. The  appellant  then  answered :  Ist.  A  general  de- 
nial. 2d.  That  the  appellants  had  for  over  thirty  years 
owned  the  ferry  landing  in  fee,  and  had  used  and  enjoyed 
the  right  of  ferrying  without  interference  by  the  city,  and 
were  operating  their  ferry  under  a  State  license.  8d.  A 
license  from  the  county  board.  4th.  A  ferry  right  by  pre- 
scription. 5th.  That  the  fee  charged  for  license  was  un- 
reasonable, and  was  in  fact  a  tax  for  revenue  purposes. 
Demurrers  were  sustained  to  all  these  defenses,  and  judg- 
ment rendered  against  the  appellants. 

The  first  question  presented  for  the  consideration  of  this 
court  is:  Has  the  city,  under  the  general  act  for  the  incor- 
poration of  cities,  (1  G.  &.  H.,  228,)  the  authority  to  pass 
an  ordinance  making  it  unlawful  to  maintain  a  public 
ferry  to  or  from  any  point  within  the  city  limits,  without 
first  having  obtained  a  Ucense  from  the  city  council? 

The  validity  of  the  city  ordinance  depends  upon  the 
power  conferred  upon  the  city  by  the  83d  section  of  the 
act  to  provide  for  the  incorporation  of  cities,  &c.  1  G.  & 
H.  223.  That  section  declares  that  the  common  council 
of  a  city  shall  have  power  to  regulate  ferries  across  streams 
passing  through  or  bordering  upon  the  corporate  limits  of 
such  city,  designate  the  kind  of  boats  to  be  used,  the  time 
and  place  of  landing,  and  the  rates  of  ferriage.  The  mean- 
ing of  the  word  "  regulate/*  as  ordinarily  used,  is  "  to  subject 
to  rules  or  restrictions.'*  Webster^s  Die.  Or,  as  Worcester 
defines  it,  ^^to  adjust  by  rules  or  method,  to  direct,  to  put  in 
good  order,  to  dispose,  to  rule,  to  govern."    The  meaning 
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proper  to  be  given  to  the  word  in  the  section  cited,  may  be 
determined  somewhat  by  its  use  in  other  sections.  From, 
that  use,  we  may  determine  whether  the  power  to  regulate 
includes  the  power  to  prohibit  unless  authorized  by  a 
license  from  the  city  authorities. 

By  section  85,  the  common  council  have  power  to  regu- 
late or  prohibit  the  use  of  hand  organs,  or  instruments  of  an 
annoying  character,  in  the  streets.  To  prevent  or  regulate 
the  use  of  fire  arms.  To  direct  the  location  of  markets,  and 
to  regulate  the  same.  To  regulate  the  use  of  coaches,  Ac, 
to  or  from  points  within  the  city,  for  hire  or  pay.  To  regu- 
late all  inns,  taverns,  or  other  places  used  or  kept  for  pub- 
lic entertainment;  also,  all  shops  or  other  places  kept  for 
the  sale  of  articles  to  be  used  in  and  upon  the  premises. 
To  regulate  the  time  and  place  of  bathing  in  the  rivers  or 
other  public  waters  of  said  cities.  To  regulate  the  ringing 
of  bells  and  crying  of  goods,  and  to  restrain  hawking  and 
peddling.  To  establish  and  regulate  public  pounds.  To 
regulate  the  management  of  all  public  property,  markets  and 
market  spaces,  and  sales  of  meat,  fish  and  vegetables;  to 
prevent,  by  ordinance,  the  ofiense  of  regrating  and  fore- 
stalling. To  regulate  and  protect  fire  engines,  &c.  To 
regulate  the  selling,  weighing  and  measuring  of  hay,  wood, 
coal  and  other  articles.  To  establish  and  construct  wharves, 
docks,  piers  and  basins,  and  to  regulate  landing  places  and 
fix  the  rates  of  landing,  wharfage  and  dockage.  To  regu- 
late or  prohibit  runners  at  wharves,  steamboat  landings 
and  railroad  depots.  To  regulate  the  speed  of  horses, 
carriages,  &c.  It  thus  appears  that  the  words  ^  to  regulate," 
are  used  in  the  city  charter  not  as  the  synonym,  but  rather 
as  the  correlative  of  the  words  "  to  prohibit,"  "  to  prevent," 
"to  restrain,"  "to  establish,"  "to  construct,"  or  "to  direct 
the  location  of." 

But  the  limitation  to  the  meaning  of  the  words,  which 
must  prove  decisive  of  the  question  before  us,  is  found  in 
the  provisions  of  the  same  section  of  the  charter.    The 
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common  council  is  clothed  with  authority  ^^tx>  regulate 
and  restrain  all  tables,  alleys,  machines,  devices,  or  places 
of  any  kind  for  sports  or  games,  kept  for  hire  or  pay;  or 
to  prohibit  the  use  of  the  same  as  aforesaid,  if  deemed  expe* 
dient,  without  a  license  being  iSrst  obtained  therefor."  ^'  To 
regulate  and  restrain  all  theatrical  and  other  exhibitions 
and  pubUc  shows  for  which  money  is  demanded  or  received, 
and,  if  deemed  expedient,  to  prohibit  the  same  without  a 
license  being  first  obtained  therefor."  ^^To  regulate  the 
sales  of  all  kinds  of  property  at  auction  in  the  streets, 
stores,  shops,  or  elsewhere  in  the  city,  and  to  license  auc- 
tioneeers  and  to  require  them  to  pay  a  specific  license,  or 
to  pay  a  reasonable  per  cent,  on  the  amount  of  the  sales." 
It  is  very  plain  from  these  provisions  that  the  power  to 
regulate  does  not  include  the  authority  to  prohibit  without 
a  license  first  obtained  therefor  from  the  city  council,  but 
that  in  all  instances  in  which  it  was  intended,  for  the  pur- 
pose of  restraint,  that  a  license  should  be  imposed,  the  power 
is  expressly  declared,  and  therefore  is  not  to  be  inferred  from 
other  provisions. 

For  purposes  of  revenue,  the  common  council  are  em- 
powered by  the  42d  section  of  the  same  act  to  levy  and 
cause  to  be  assessed  and  collected,  in  each  year,  a  specific 
tax  on  omnibuses  or  any  carriages  and  other  vehicles 
used  and  run  for  passengers  for  hire.  Wd)st€r  states  that 
the  word  vehicle  is  rarely  appUed  to  water  craft,  and  our 
statute  requires  us  to  give  the  word  as  used  in  the  act 
its  ^^  ordinaiy  and  usual  sense."  A  former  section  refers 
also  to  the  same  objects,  describing  them  as  ^^  vehicles 
for  the  transportation  of  passengers,  freight  or  other 
articles,  to  or  from  points  within  the  city  for  lure  or 
pay."  We  should  not,  therefore,  be  justified  in  holding 
that  the  ordinance  in  question  could  be  sustained  even  as  a 
^)ecific  tax,  nor  would  the  objection  be  removed  that  the 
city  has  no  authority  to  compel  the  payment  of  a  tax  by 
either  penalty  or  prohibition. 
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Wo  do  not  decide  that  a  city  may  not  require  a  reason- 
able sum  from  any  particular  employment,  to  compensate 
for  any  additional  expense  incurred  in  the  exercise  of  the 
power  to  regulate.  Ko  such  question  is  presented  here. 
In  the  case  before  us,  the  sum  demanded  clearly  declares 
the  purpose. 

The  correctness  of  the  construction  we  have  placed  upon 
the  language  used  on  this  subject  in  the  city  charter,  is 
only  confirmed  by  the  fact  that  when  the  act  for  the  incor- 
poration of  cities  was  passed,  there  already  existed  an  act, 
passed  on  the  preceding  day,  conferring  upon  the  board  of 
county  commissioners  of  each  county  the  power  "  to  estab- 
lish and  regulate*ferries,"  and  that  in  the  act  as  then  passed 
for  the  incorporation  of  cities,  no  power  was  given  to 
the  common  council  over  ferries,  but  the  entire  authority  to 
establish  aiid  regulate  them  was  given  to  the  commissioners. 
At  a  later  date,  the  legislature,  perhaps  concluding  that  the 
representatives  of  a  city  best  knew  the  wants  of  the  citi- 
zens, conferred  upon  them  also  the  power  to  regulate  the 
ferries  upon  streams  passing  through  or  bordering  upon  the 
corporate  limits  of  the  city.  But  we  must  regard  this  leg- 
islation as  made  in  view  of  the  existing  law,  and  because 
the  legislature,  after  having  denied  all  power  to  the  city 
council  on  th^  subject,  have  at  a  later  date  in  part  recon* 
sidered  their  refusal,  and  authorized  the  city  to  regulate,  we 
cannot  go  beyond  their  language,  and  declare  their  intent  to 
confer  the  power  to  establish- 
Where  the  legislature  has  passed  two  laws  upon  the 
same  subject,  in  the  one  conferring  upon  a  corporate  body 
the  power  to  establish  and  regulate,  and  in  the  other  act 
have  authorized  another  corporation,  within  a  limited  terri- 
torial space,  to  exercise  an  authority  to  regulate  the  same 
subject  matter,  we  would  do  violence  to  the  language  used 
in  holding  that  the  authority  conferred,  even  within  the 
limited  territory,  was  identicid.  The  demurrer  should  havo 
been  sustained  to  the  complaint. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

T.  M.  Smith  and  M.  C  Zbr,  for  appellants. 

J.  JET.  StotsenJburgj  T.  M.  Brown  and  A.  DovoUng^  for  ap* 
pellee. 


The  Toledo  and  Wabash  lUilway  Company  u  Smith. 

PiiXAOES. — ^£Tn>ixcK. — On  the  trial  of  an  action  for  damages  for  lulling 
a  horse,  the  plaintiff  introduced  a  witness  who  stated  that  he  was  ac- 
quainted with  the  yalue  of  horses,  but  had  neyer  seen  the  horse  in  con- 
troTersy.  The  witness  was  then  asked,  "What,  on  the  10th  day  of  Jfoy, 
(the  day  of  the  killing,)  was  the  ayerage  price  of  a  horse  fifteen  or  six- 
teen hands  high,  three  or  three  and  one-half  years  old,  and  sound,  except 
the  ring  bone  on  the  hind  foot,  which  had  been  killed?'' 

BeH  that  the  court  erred  in  permitting  the  witness  to  answer  the 
question. 

Hdd^  also,  that  the  ralue  of  the  horse  at  the  time  of  his  death  was  the 

'  measure  of  damages.  But  it  was  competent  for  the  defendant  to  show 
the  condition  of  the  horse  by  witnesses  who  had  seen  him  at  any  reason- 
able time  before  the  killing,  ranging  Within  three  months,  and  then  after 
preying  by  other  witnesses  that  his  condition  was  unchanged,  the  former 
might  testify  to  the  yalue  of  the  horse  at  the  time  of  the  killing,  on  the 
hypothesis  that  his  condition  was  the  same  as  when  they  saw  him. 

APPEAL  from  the  Huntington  Circuit  Court 
Gregort,  J. — Darwin  Smith  sued  the  railway  company 
before  a  justice  of  the  peace  for  killing  a  horse  on  the  track 
of  its  road,  where  it  ought  to  have  oeen  but  was  not  fenced. 
The  appellant  offered,  before  the  justice,  to  confess  a  judg* 
ment  for  $10  and  costs  of  suit  to  the  time  of  the  offer. 
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This  was  declined  by  the  appellee.  Judgment  by  default 
before  the  justice.  The  company  appealed  to  the  Circuit 
Court  Trial  by  jury;  verdict  for  the  plaintifl'  for  $60; 
motion  for  a  new  trial  oyerruled,  and  judgment  The  evi- 
dence is  in  the  record.  Smith  swears  that  he  was  the  owner 
of  the  horse ;  that  the  horse  was  in  pasture  near  the  track 
of  the  railway  company;  that  the  fence  was  down,  and  had 
been  for  a  period  of  about  two  weeks ;  that  the  horse  was 
found  dead  about  six  feet  from  the  track;  that  he  did  not 
see  him  struck,  but  saw  him  dead  soon  afterward;  that  he 
had  no  marks  or  wounds  upon  him,  only  the  hair  was  off, 
and  there  was  hair  along  the  track  where  he  had  been  drag- 
ged ;  that  the  horse  was  worth  |85 ;  that  he  had  the  ring 
bone  on  the  right  hind  leg,  but  that  it  was  no  injury  to 
him ;  it  would  injure  him  for  a  long  drive  but  not  for  com- 
mon use;  that  he  was  not  spavined;  that  when  he 
bought  him  the  ring  bone  was  pretty  bad,  but  that  he  had 
mostly  cured  him;  that  he  had  owned  him  some  two 
months;  that  he  was  about  three  years  old  and  sound, 
eze^t  the  ring  bone;  that  the  pasture  in  which  the  horse 
was,  contained  eight  or  ten  acres ;  that  the  fence  was  thrown 
down  by  high  water;  that  the  water  remained  up  seven  or 
eight  days ;  that  he  was  not  a  horse  doctor ;  that  no  horse 
doctor  had  seen  the  horse,  but  that  he  had  doctored  the 
horse  as  he  was  told  to  do  by  Dr.  Strong. 

Dr.  Strong  swears  that  he  is  a  doctor,  and  a  veter- 
inary surgeon;  that  the  horse  he  saw  had  ring  bone 
on  his^  hind  leg;  that  he  thought  it  was  a  damage  to  the 
horse  of  about  $5;  that  he  was  worth  $60;  that  the 
fence  along  the  track  of  the  railway  had  been  down  some 
two  or  three  weeks,  and  was  still  down  after  the  horse  was 
killed,  at  least  a  day  or  two ;  that  he  saw  the  horse,  and 
tMnks  he  understands  horses  and  their  diseases;  that  he^ 
declined  to  state  what  medicine  he  used  in  curing  ring* 
bone*— that  was  a  secret  of  his  own;  that  he  never  did 
anything  to  the  horse  himself,  but  told  Smith  what  to  do; 
that  he  did  not  particulariy  examine  the  extent  of  the 
Vol.  XXV.— 19. 


290  STJPEEME  COURT  OF  INDIANA. 

The  Toledo  and  Wabash  Bailway  Company  «.  Smith. 

ring  bone  when  he  saw  the  horse;  that  he  told  STnith  how 
to  use  the  remedy. 

Mr.  Day  swore,  that  he  was  in  the  livery  business ;  that 
he  never  saw  the  horse  in  question.  The  plaintifi'  then 
asked  the  witness  the  following  question:  "What,  on  May 
10th,  1864,  was  the  average  price  of  a  horse  fifteen  or  six- 
teen hands  high,  three  or  three  and  a  half  years  old,  sound, 
except  the  ring  bone  on  the  hind  foot,  which  had  been 
killed?"  The  defendant  objected  to  the  question  on  the 
ground  that  it  assumed  facts  not  in  evidence,  and  was  too 
remote,  the  witness  having  never  seen  the  horse,  nor  heard 
any  description  of  him  from  which  to  inform  the  jury  as  to 
his  value ;  but  the  court  overruled  the  objection,  and  allowed 
the  witness  to  testify  that "  the  horse  might  have  been  worth, 
about  the  10th  of  3Iay  last,  from  $60  to  $80,'*  to  which  the 
appellant  excepted.    This  was  the  plaintiff's  evidence. 

The  defendant  then  introduced  Mr.  Goody  who  swears 
that  he  saw  the  horse ;  that  the  ring  bone  was  very  bad;  that 
he  may  have  been  worth  $5,  but  he  did  not  think  him  worth 
Anytlnng;  that  he  was  an  employee  of  the  defendant,  and 
had  had  some  difficulty  with  the  plaintiff. 

Mr.  Larabee  swears  that  he  saw  the  horse  at  the  sale,  a 
month  before  his  death;  that  the  ring  bone  was  a  bad 
one.  .  The  defendant  then  asked  the  witness  the  following 
question :  "  What  was  the  horse  worth  in  market  at  the 
time  of  the  sale  to  defendant,  about  a  month  before  his 
death?"  The  plaintiff  objected  to  the  question,  and  the 
court  sustained  the  objection  and  refused  to  allow  tl^e  wit- 
ness to  answer,  to  which  the  defendant  excepted.  This 
^witness  further  testified,  that  Smith  said  to  hun  that  he  paid 
weight  or  eight  and  a  half  dollars  for  the  horse  at  the  sale. 

Mr.  Cheney  swears  that  he  saw  the  horse  the  day  of  the 
Bale,  and  again  about  a  month  before  his  death.  That  he 
had  a  ring  bone,  and  a  very  bad  one. 

Mr.  SuUivan  swears  that  he  saw  the  horse  several  tim^; 
that  he  had  the  ring  bone  badly  in  his  hind  foot;  that  it 
was  grown  out  above  the  hoof  all  around,  and  looked  red 
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and  raw;  that  the  last  time  he  saw  him  was  three  weeks 
before  his  death.  The  defendant  then  asked  the  following 
question :  "  What  was  his  value  at  that  time,  three  weeks 
before  his  death?"  To  which  the  plaintiff  objected,  and 
the  court  refused  to  allow  Hie  question  to  be  answered. 
The  defendant  excepted. 

William  Tate  swears  that  he  saw  and  examined  the  horse 
the  Sunday  before  his  death;  tliat  he  was  not  then  any 
better  than  he  was  when  he  first  saw  him,  on  the  day  of 
the  sale;  that  he  could  not  trot;  that  he  whipped  him 
round  a  little,  but  he  moved  slowly  and  with  great  diffi- 
culty; that  his  hind  foot  above  the  hoof  was  all  raw,  a 
place  as  big  as  his  two  hands,  and  swelled  out  beyond  the 
hoof;  that  on  the  other  hind  leg  he  had  the  blood  spavin ; 
that  he  never  saw  or  heard  of  a  horse  with  either  of  these 
diseases  cured  sound;  that  the  horse,  as  he  was  the  SuU' 
day  before  his  death,  would  not  fetch  in  the  market  more 
than  four  or  five  dollars ;  that  he  thought  if  the  horse  had 
lived  a  while  longer  he  would  have  lost  his  hoof;  that  a 
horse  with  ring  bone  or  spavin  might  be  mended  some,  but 
never  cured  sound;  that  a  bad  ring  bone,  as  that  was, 
cannot  be  cured.  That  he  examined  the  horse  in  the  past- 
ure when  Smithy  the  owner,  was  present ;  that  he  showed 
him  the  spavin  then,  and  told  him  he  did  not  think  the 
hors^  worth  any  thing;  that  he  saw.  the  horse  shortly 
after  he  died ;  that  he  was  lying  ten  or  fifteen  feet  from 
the  track  of  the  railway ;  that  he  had  no  cuts  or  bruises  on 
iJim;  that  the  ring  bone  foot  looked  as  bad  as  ever;  that 
there  was  a  severe  thunder  storm  the  night  before,  and  the 
lightning  was  very  sharp ;  that  he  did  not  know,  but  had 
his  notion  as  to  what  killed  him;  that  he  did  not  see  any 
hair  on  the  railroad,  nor  any  marks  either  on  the  track  or 
on  the  horse  to  indicate  that  there  had  been  any  collision; 
that  he  examined  particularly  both  the  track  and  the  horse; 
that  there  were,  at  the  time,  other  horses  in  the  same 
pasture ;  that  he  was  an  employee  of  the  defendant. 
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WSliam  Merani  swears  that  there  were  no  marks  on  the 
horse  of  having  heen  struck  by  the  engine;  that  he 
examined  him  particularly  immediately  before  his  death, 
and  he  did  not  think  with  such  a  foot  and  leg  as  he  had  he 
was  worth  anything;  that  he  saw  some  loose  hair  on  the 
track  a  short  distance  from  the  horse,  but  no  signs  of  a 
collision;  that  when  the  engine  strikes  an  animal  the  marks, 
both  on  the  animal  and  on  the  track,  are  easily  seen ;  that 
he  is  an  employee  of  defendant. 

Mr.  Henderson  swears  that  he  saw  the  horse  after  he  waa 
dead ;  that  the  sore  on  his  hind  leg  looked  very  raw  and  was 
swelled  up  over  his  hoof;  that  in  the  condition  the  horse 
was  with  that  ring  bone,  he  was  not  worth  five  dollars; 
that  he  was  no  judge  of  the  market  value  of  horses ;  that 
he  had  never  seen  Hie  horse  hving. 

John  KeatTis  swears  that  Smithy  the  plaintiff,  told  him  the 
horse  was  spavined  in  the  other  leg,  sometime  before  the 
death  of  the  horse.  This  was  the  defendant's  evidence. 
The  plaintiff  then  recalled  Dr.  Strong^  who,  in  rebutting, 
testified  that  the  rawness  spoken  of  was  produced  by  the 
medicine,  and  was  a  sign  of  healing.  He  declined,  how- 
ever, to  state  what  medicine  was  used.  He  further  testified 
that  ring  bone  can  be  cured;  that  he  had  cured  many  of 
them.    This  was  all  the  evidence  given  in  the  cause. 

It  is  insisted  that  the  verdict  is  not  sustained  by  the  evi- 
dence. It  is  difficult  to  see  how  the  jury  came  to  the  con- 
clusion they  did,  but  as  the  court  below  erred  in  overruling 
a  motion  for  a  new  trial  on  another  ground,  we  shall  not 
reverse  the  judgment  for  this  cause. 

The  court  committed  an  error  in  allowing  the  witness, 
Day^  to  answer  the  question  propounded  to  him  by  the  ap- 
pellee.   Pcdge  V.  Hazard^  5  Hill's  N.  T.  R,  608. 

The  value  of  the  horse  at  the  time  of  his  death  was  the 
measure  of  damages,  and  the  court  below,  therefore,  com- 
mitted no  error  in  refusing  to  permit  the  appellant  to  prove 
his  value  at  any  other  time.    It  was  competent  for  the 
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defendant  to  show  the  condition  of  the  horse  by  witnesses 
who  had  seen  him  at  any  reasonable  time  prior  to  his 
death,  ranging  within  three  months,  and  then  proving  by 
other  witnesses  that  his  condition  was  unchanged,  the 
former  might  testify  to  the  value  of  the  horse  at  the  time 
of  the  injury  complained  of  on  this  hypothesis. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  grant  a  new  trial,  and  for 
further  proceedings. 

W.  Z.  Stuarty'foT  appellant 


ElBEPATIUCE  V.  HoiiMAH. 

AuEiTDSD  PleadinOj — A  second  oomplaint,  oomplete  in  itself;  and  not  a 
mere  amendment  of  the  first^  Bupersedes  the  first^  bo  that  it  ceases  to  be 
part  of  the  record,  and  no  ruling  npon  it  can  be  assigned  for  error. 

Sake. — Continuance. — Where  the  complaint  is  amended  daring  term,  the 
defendant,  upon  a  proper  affidavit  of  surprise,  may  be  allowed  a  continu- 
ance till  the  next  term  at  the  plaintiiF's  costs. 

APPEAL  from  the  Howard  Common  Pleas. 

Elliott,  J. — Kirkpatrick  sued  Hdman  on  a  written  agree- 
ment for  the  sale  of  a  stallion.  The  complaint  also  contained 
a  common  count  for  the  price  and  value  of  a  horse  sold  and 
dehvered  by  the  plaintiff  to  the  defendant.  To  the  first 
paragraph  of  the  complaint,  the  defendant,  in  his  answer, 
set  up  an  arbitration  and  award,  on  the  agreement  set  out 
in  that  paragraph  of  the  complaint.  The  plaintiff  demur- 
red to  tiie  answer,  but  the  court  overruled  the  demurrer, 
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and  the  plaintiff  then,  by  leave  of  the  court,  filed  a  new 
and  substituted  complaint,  the  first  paragraph  of  which 
was  the  same  as  the  first  paragraph  of  the  original  com- 
plaint. The  second  sets  up  an  arbitration  and  award,  the 
same  as  that  set  out  in  the  defendant's  answer  to  the  fii*st 
paragraph  of  the  original  complaint,  and  acknowledges  that 
the  plaintiff  received  an  assignment  of  certain  book  accounts 
under  the  award,  from  the  defendant,  but  avers  that  they  were 
not  valid  accounts,  and  charges  the  defendant  with  having 
made  false  and  fraudulent  representations  in  reference  to 
them.  The  amended  complaint  also  contains  a  third  para- 
graph for  the  price  and  value  of  a  horse  sold  and  delivered 
by  the  plaintiff  to  the  defendant.  The  defendant  demur- 
red to  the  first  and  second  paragraphs  of  the  complaint, 
but  the  court  overruled  the  demurrer,  and  the  defendant 
then  filed  an  answer,  in  which  he  again  set  up  the  award  in 
bar  of  the  first  paragraph  of  the  complaint.  No  demurrer 
was  filed  to  this  answer.  Issues  of  fact  were  formed  and 
the  cause  tried  by  a  jury.  Verdict  and  judgment  for  the 
defendant. 

The  plaintiff  now  assigns  for  error  the  ruling  .of  the 
court  in  overruling  the  demurrer  to  the  answer  to  the  first 
paragraph  of  the  original  complaint. 

The  question  is  not  before  us.  The  second  complaint 
was  complete  in  itself.  It  was  not  a  mere  amendment  or 
addition  to  the  original  complaint,  but  was  a  new  and  sub- 
stituted one.  It  superseded  the  old  one,  and,  in  effect,  took 
it  from  the  record,  and  with  it  all  the  other  pleadings  based 
upon  it.  They  are  improperly  copied  into  the  record,  and 
we  cannot  look  at  them  for  the  purpose  of  reviewing  any 
alleged  errors  they  may  have  contained.  2  G.  &  H.,  118; 
Holdridge  v.  Sweety  23  Ind.  118;  McEioen  v.  Hussey^  id.  895. 

After  the  new  complaint  was  filed,  the  defendant  filed  an 
affidavit  of  surprise  in  reference  to  the  allegations  of  fraud 
set  up  in  the  second  paragraph  of  the  complaint,  and, 
thereupon,  asked  a  continuance  of  the  cause  at  the  plaintiff's 
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cost,  which  the  court  granted.  This  was  right  2^  G.  & 
H.,  §§  97,  98,  pp.  117, 118. 

The  only  remaining  question  presented  is  thus  stated  in 
the  motion  for  a  new  trial:  ^^ First.  The  following  charge  of 
the  court  to  the  jury,  to  wit,  that,  <the  question  as  to  the 
meaning  of  the  word  indorse,  used  by  the  arbitrators,  was  a 
question  of  fact  for  the  jury,'  was  a  charge  of  the  court  to 
the  jury  contrary  to  law?  "  "Waiving  the  question  whether 
the  assignment  of  errors  properly  presented  the  question, 
we  have  carefully  examined  the  record,  and  do  not  find  that 
it  contains  any  such  instruction  to  the  jury  as  that  stated. 

The  judgment  is  affirmed,  with  costs. 

-ff.  A.  Brouse^  for  appellant. 

Lirisday  and  Lewis^  for  appellee. 


YoxJira  and  Othera  v.  The  Boakd  of  Commissionebs  of* 

Frankltn  County  and  Others. 

BouiTTiES. — ^Paatiss. — ^In  September^  1864,  tho  Board  of  Commissioners  of 
Franklin  county  passed  an  order  appropriating  $117,600  to  procure  toI- 
unteers  to  fiU  the  quota  of  the  county  under  the  caU  for  600,000  soldiers, 
and  directed  the  auditor  of  the  county  to  issue  warrants  for  that  amount 
on  the  treasurer  to  raise  the  money  appropriated.    A  bounty  of  $800  to  • 
each  recruit  credited  to  the  county  was  authorized  to  be  paid  out  of  the 
sum  appropriated.     Suit  by  eighty-six  persons  against  the  county  board, 
the  auditor  and  treasurer,  and  certain  other  persons  who  set  up  a  con-  ■ 
flicting  claim  to  the  fund,  to  recoTer  the  sum  of  $25,800  of  the  amount  ap-. 
propriated.    The  complaint  aUeged  that  the  plaintiffs,  having  already 
enlisted  in  the  volunteer  service  of  the  United  States^  at  the  request  of  the.- 
county  board,  and  of  the  citizens  of  the  county,  and  in  consideration  that, 
they  should  receive  their  pro  rata  share  of  said  appropriatdon,  agreed' to* 
be,  and  were,  credited  to  the  quota  of  said  county. 
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Heldy  thai  the  facts  averred  created  a  liability  on  the  pari  of  Uie  county  to 
issue  to  the  plaintiffs  the  warrants  provided  for  in  the  order  of  the  board. 

Heldj  also,  that  the  complaint  showed  such  a  joint  interest  in  a  common 
fVind  as  authoriied  the  plaintiffs  to  join  in  the  suit. 

A^  also,  that  the  defendants  were  all  proper  parties  to  a  oompleie  deter- 
mination of  the  'Oontroversy. 

APPEAL  from  the  Fayette  Common  Fleas. 

•  Oreoory,  J. — Edward  Young  and  eighty*fiye  others  filed 
their  complaint  in  the  Franklin  Common  Pleas  against  the 
Board  of  Coi^mussioners  of  FrankUn  county,  Mathiaa  M. 
Moorey  John  Burtenshaw  and  David  H.  Oavin,  the  then 
acting  commissioners  of  the  latter  county,  and  Cyrus  B. 
Benileyj  auditor  of  said  county,  Benjamin  H.  Westy  the 
treasurer,  and  Jonathan  Banes^  Alfred  Blaeldedgtj  John  Biggs, 
Wieber  F.  Hazzard  and  John  Vaughn.  The  case  was  trans- 
ferred by  change  of  venue  from  the  Franldin  to  the  Fayette 
Common  Pleas.  The  defendants  filed  separate  demurrers 
to  the  complaint.  The  demurrers  were  sustained  and  final 
judgment  rendered  against  the  plaintiffe.  The  appellants 
assign  this  for  error.  The  complaint  is  in  two  paragraphs. 
The  material  facts  averred  in  the  complaint  are,  that  on  the 
27th  of  SepteTnber,  1864,  the  Board  of  Commissioners  of 
Franklin  county  made  the  following  order : 

*^  Ordered  by  the  board,  that  as  the  quota  of  Franldin 
county  under  the  recent  order  of  the  Executive  of  the 
United  States  for  500,000  men  is  892,  which  said  number  are 
required  to  enter  the  military  service  of  the  United  States 
for  the  maintenance  of  the  constitution  and  laws  passed  in 
accordance  therewith,  both  of  the  United  States  and  of  the 
State  of  Indiana,  and  to  facilitate  the  filling  up  of  said 
quota  of  Franklin  county,  either  by  volunteers  or  by  sub- 
stitutes, it  is  deemed  best  and  ordered  by  said  commissionerB 
that  the  sum  of  $117,600  be,  and  is  hereby,  appropriated 
out  of  the  treasury  of  said  county  of  Franklin  for  the  pur- 
poses hereinbefore  set  forth.  And  it  is  further  ordered  that 
the  county  auditor  be,  and  he  is  hereby ,  authorized  to  issue 
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county  orders  for  the  aforesaid  sum  of  $117,600;  said 
orders  to  be  of  the  denomination  of  not  less  than  $25  nor 
to  exceed  the  sum  of  $500,  each  payable  from  the  revenue 
of  said  county,  one-half  the  aforesaid  $117,600  payable  in 
sixteen  months,  the  remainder  in  twenty-eight  months  from 
date,  bSearing  six  per  cent,  interest  per  annum.  And  it  is 
further  ordered,  that  the  county  auditor  shall  deliver  said 
orders  to  the  following  named  persons,  who  shall  receipt  to 
him  therefor,  to-wit:  Mathias  M.  Moore^  Wilson  Morrow 
and  John  B.  Moorman^  who  are  hereby  empowered  and 
authorized  to  dispose  of  the  said  orders  for  no  less  sum 
than  is  specified  therein.  It  is  further  ordered,  that  the  afore- 
Bud  agents,  Mocre,  Morrow  and  Moorrrum,  be  required  to 
make  settlement  with  the  commissioners  at  their  next  regu- 
lar session,  making  a  complete  statement  of  the  amount  of 
money  and  orders  received  and  the  amount  disbursed,  and 
to  whom  paid,  with  the  amount  paid  to  each  individual  or 
£imily,  filing  with  such  statement  all  necessary  papers  and 
vouchers  for  e  veiy  item  of  expenditure.  It  is  further  ordered, 
that  in  case  any  person  may  have  furnished  a  substitute 
under  said  call,  and  for  which  credit  shall  be  or  has  been 
given  to  any  township  in  said  county,  that  such  person  shall 
be  entitled  to  receive  an  amount  of  money  out  of  the 
funds  hereby  apprc^riated  equal  to  the  amount  paid  for 
said  substitute,  provided  that  such  sum  shall  not  exceed 
$800.  It  is  further  ordered,  that  any  person  who  has  been  or 
may  be  drafted  to  fill  the  quota  herein  mentioned,  and  who 
prefers  to  enter  the  service  himself,  shall  be  entitled  to  re- 
ceive a  sum  not  exceeding  $300  of  the  funds  hereby  appro- 
priated, or  orders,  as  he  may  elect,  as  soon  as  evidence  shall 
be  procured  to  the  effect  that  he  is  accepted  and  mustered 
into  the  service  of  the  Umted  States;  provided,  that  such 
sum  shall  be  paid  to  the  family  of  such  person  so  elect- 
ing to  serve  in  person.  It  is  further  ordered,  that  Messrs. 
MoorCy  Marrow  and  Moorman^  agents  aforementioned,  be  re- 
quested to  proceed  to  such  points  as  they  may  deem  best  to 
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procure  men  to  enlist  in  the  service  as  volunteers  or  substi- 
tutes, to  be  credited  to  Franklin  county  under  said  call,  and 
they  shall  and  are  hereby  empowered  to  make  such  ar- 
rangements for  the  procurement  of  men  as  shall  be  deemed 
by  them  best,  and  to  pay  to  such  recruits  such  sums  as  may 
be  necessary  in  order  to  secure  them;  provided,  that  such 
sums  shall  not  exceed  $300  for  each  recruit  mustered  into 
the  service  of  the  United  States" 

The  complaint  further  alleges  that,  in  order  to  raise 
said  sums,  the  board  of  commissioners  directed  the  county 
auditor  to  issue  checks  or  orders  drawn  on  the  county 
treasury,  in  sums  of  not  less  than  $25,  nor  to  exceed  $500, 
payable  one-half  in  eighteen  months  and  the  other  half  in 
twenty-eight  months,  with  interest  from  the  date  of  the 
appropriation,  and  further  directed  that  the  orders  or  checks 
be  sold  at  not  less  than  par,  and  appointed  MoorCj  Moor- 
man and  Morrow  to  sell  and  dispose  of  the  orders,  and 
that  the  proceeds  thereof  should  be  paid  to  the  persons 
who  filled  the  quota.  That  Moore,  Moorman  and  Morrow 
i*efused  to  accept  the  trust,  or  in  any  way  act  in  the  matter. 
That,  in  order  to  reduce  said  quota  and  discharge  the  citi- 
zens of  smd  county  from  the  then  impending  draft,  the  plain- 
tifls  consented  and  agreed,  at  the  request  of  the  defendants 
and  the  citizens  of  said  county,  to  be  credited  to  the  various 
townships  of  said  county  to  fill  said  quota,  the  plaintifis 
having  at  the  time  volunteered  as  soldiers  in  the  mihtary 
service  of  the  United  States j  and  that  they  were  credited  by 
the  acting  assistant  provost  marshal  general,  and  tHe  provost 
marshal  for  the  4th  district  of  Indiana,  to  said  townships, 
and  thereby  filled  said  quota  and  discharged  said  county 
from  the  draft  to  the  number  of  eighty-six  men,  in  consider- 
ation that  they  were  to  have  their  pro  rata  share  of  said 
appropriation,  to-wit,  the  sum  of  $25,800.  That  the  ap- 
propriation was  made  as  a  bounty  to  the  men  who  filled  the 
quota.  That  the  entire  quota  of  892  was  filled,  and  that 
the  men  who  filled  the  balance  of  the  quota  have  received 
of  the  sum  so  appropriated  $91,80Q,  and  that  the  balance. 
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to-wity  $25,800,  is  due  the  plaintiffs.  That  the  defendants, 
BaneSy  EtaddedgCj  Beggs^  Hazzard  and  Vaughn,  have-set  u{^ 
a  claim  to  the  money  orders  for  the  remaining  part  of  the 
appropriation  to  which  the  plaintiffs  are  entitled,  and  have 
demanded  of  the  county  board  and  auditor,  county  orders 
for  the  same ;  and  have  actually  procured  of  said  auditor 
orders  drawn  on  the  county  treasurer,  and  payable  in 
eighteen  and  twenty-eight  months,  which  are  described  in 
the  complamt  by  amounts  and  numbers,  amoimting  in  the 
aggregate  to  $9,600.  That  the  board  of  commissioners  of 
said  county,  upon  the  refusal  of  Moore,  Moorman  and  Mor- 
row  to  act,  have  been  issuing  and  delivering  orders  as  provi- 
ded without  the  intervention  of  trustees,  and  are  ready  and 
willing  to  issue  orders  similar  to  those  abeady  issued  for  the 
remaining  part  of  the  appropriation,  but  refuse  to  deliver 
the  same  to  the  plaintiffs  until  the  pretended  claim  of  the 
defendants,  Banes  and  others,  is  determined.  That  the 
plaintiffs  are  willing  and  offer  to  accept  orders  drawn  on 
the  county  treaauiy,  as  provided  in  the  appropriation,  for 
the  sum  due  them,  in  full  discharge  of  their  claim. 

It  is  urged  that  the  complaint  does  not  show  a  contract 
between  the  plaintiffs  and  the  Board  of  Commissioners  of 
Franldin  county  entitimg  the  former  to  any  portion  of  the 
fand  appropriated  by  the  latter.  It  is  claimed  that  the 
appropriation  is  not  an  offer  on  the  one  side  to  be  accepted 
by  the  other,  thereby  making  a  valid  contract.  "We  think 
the  &cts  averred  create  an  obligation  on  the  part  of  the 
county  of  Franklin  to  issue  to  the  plaintiffs  the  county 
orders  contemplated  in  the  order  of  the  board  of  commis- 
sioners. 

It  is  contended  that  the  plaintiffs  had  not  such  an  inter- 
est in  a  common  fund  as  to  enable  them  to  join  in  an  action 
to  recover  it.  We  think  otherwise.  The  county  orders 
were  not  to  be  issued  in  sums  of  $800  to  be  delivered  to 
each  recruit,  but  were  to  be  sold  through  the  intervention 
of  trustees  and  the  proceeds  pdd  over  to  the  recruit.  Kine 
thousand  six  hundred  .dollars  m  county  orders  of  the  fiind 
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had  been  wron^ully  issued  to  a  part  of  the  defendants. 
A  part  of  the  defendants  claim  all  the  fund  due  the  plain- 
tifis.  Under  the  fisu^ts  averred  in  the  complaint  we  think 
the  plaintiffs  were  properly  joined  in  one  action. 

Another  ground  of  demurrer  is,  that  there  are  improper 
parties  defendant.  We  think  the  defendants  are  all  proper 
parties,  under  the  code,  to  a  complete  relief.  The  court 
below  erred  in  sustaining  the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de- 
murrers to  the  complaint,  and  for  further  proceedings. 

W.  Morrow,  W.  H.  Hay  and  J.  H.  Farquhar,  for  appellanta 

N.  Truder  and  T.  J.  Truster^  for  appellees. 


,  25  ado  81EAU8  V,  Ross. 

1 142     58, 

GoiTft^T^— SzsciTfORT.-*A  a^preed  with  B  to  seU  and  deliver  to  B  his 
wool  olip  at  a  stipulated  priee  per  pound,  part  of  which  was  paid  in  hand. 
B  was  to  come  to  A's  house  on  a  particular  day  and  go  thence  with  A  to 
the  town  of  B.,  where  the  wool  was  to  be  weighed,  and  where  A  was  to 
reoeiire  it  and  pay  the  residue  of  the  prioe. 

J7<s^thai  the  contract  was  an  exoeutary  oae^ 

APPEAL  from  the  Bush  Circuit  Court 
Gbs€K)BT,  J. — ^The  complaint  arers  that  the  plaintiff, 
Straus,  and  the  defendant,  Boss,  entered  into  a  contract  by 
which  the  latter  sold  to  the  former  his  entire  crop  of  wool, 
dborn  in  the  spring  of  1864,  and  on  hands,  lying  in  defend- 
ant's bam.  That  the  delendant  represented  to  the  plaintiff 
that  there  was  about  1,000  pounds  of  the  wool,  and  the 


WOVEMBEE  TEEM,  186S.  801 


BtnMis  «.  Boss. 


plaintiff  agreed  to  pay  the  defendant  eighty  cents  per 
ponnd  for  all  of  said  wool,  and  then  paid  f  20  upon  the  con- 
tract. That  the  plaintiff  agreed  to  send  his  sacks  to  the 
defendant  on  the  next  Tuesday  or  Wednesday ^  to  hold  said 
wool,  and  the  defendant  agreed  to  put  the  wool  in  the  sacks 
as  soon  as  he  received  them ;  that  the  sacks  were  received 
by  the  defendant  on  the  Tuesday  then  following,  at  the 
express  office  in  RushvQle^  as  before  agreed.  That  the  wool 
was  to  remain  in  defendant's  bam,  free  of  charge,  until 
plaintiff  should  call  for  it,  when  it  was  to  be  weighed  at 
RushmlUj  and  the  remainder  of  the  money  was  to  be  paid 
by  the  plaintiff  as  soon  as  the  weight  of  the  wool  was  ascer- 
tained. That  the  plaintiff  called  on  the  defendant  at  his 
residence,  where  the  contract  was  made,  ^d  demanded  the 
wool,  but  the  defendant  refused  and  still  refuses  to  deliver 
it;  and  that  the  plaintiff  then  notified  him  to  produce  and 
deliver  the  wool  at  Btishvilkj  where  it  was  to  be  weighed, 
but  that  he  refused,  and  still  refuses  to  do  so.  That  wool 
was  worth,  at  BushviUey  at  the  time  of  the  demand  and 
refusal,  $1  10  per  pound,  and  by  reason  of  the  non-delivery 
thereof  the  plaintiff  has  sustained  damage  in  the  sum  of 
$300,  fox  which,  together  with  the  $20  paid  on  the  contract, 
he  demands  judgment. 

The  defendant  answered :  1st.  General  denial.  2d.  That 
on  Fridayy  the  24th  of  JuTie,  1864,  he  contracted  to  sell 
and  deliver  to  the  plaintiff  the  whole  of  his  wool  dip, 
amounting,  as  afterward  ascertained  by  ax^tual  weight,  to 
980  pounds,  at  eighty  cents  per  pound,  and  at  the  time  of 
making  said  contract  the  plaintiff  paid  $20  thereon;  but 
the  defendant  alleges  that  it  was  a  part  of  the  contract,  and 
expressly  stipulated  therein,  that  the  plaintiff  was  to  come  to 
tile  defendant's  house  after  said  wool  on  Monday  y  the  11th  of 
Jidyj  1864,  and  was  to  go  from  thence  with  tiie  defendant 
to  RushviUcy  where  the  plaintiff  was  to  receive  the  wool 
and  pay  therefor,  and  where  said  wool  was  to  be  weighed. 
That  it  was  no  part  of  the  agieement  that  the  defendant 
should  keep  the  wool  longer  than  said  11th  of  July;  and 
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that  the  defendant  was  at  all  timeB,  from  the  making  of 
the  contract  to  and  including  said  11th  of  Jvly^  prepared 
and  ready  to  deliver  the  wool  according  to  the  terms  of  the 
contract,  if  the  plaintiff  had  been  ready  to  receive  the 
same;  that  the  plaintiff  did  not  come  according  to  the 
terms  of  the  contract  to  receive  the  wool,  at  any  time 
after  the  making  of  said  contract,  till  SaJturday^  the  23d  of 
July,  when  he  demanded  the  wool,  but  the  defendant  had 
then  sold  the  same,  as  of  right  he  might  do,  and  thereupon 
tendered  to  the  plaintiff  the  $20  paid  by  him  on  the  con- 
tract, and  now  brings  the  same  into  court. 

The  plaintiff  rephed  by  the  general  denial.  Trial  by  the 
court;  finding  for  the  defendant.  Motion  for  anew  trial 
overruled.    The  evidence  is  in  the  record. 

The  evidence  warranted  the  court  below  in  finding  the 
fact^  alleged  in  the  second  paragraph  of  the  answer  to  be 
true,  but  it  is  contended  that  the  finding  is  nevertheless 
wrong,  for  the  reason  that  the  facts  stated  in  the  answer,  and 
proven  on  the  trial,  establish  an  executed  and  not  an  execu- 
tory contract  of  sale.  That  the  property  in  the  wool  was, 
by  the  contract,  vested  in  the  plaintiff,  and  that  the  subse- 
quent sale  thereof  by  the  defendant  was  a  wrongful  conver- 
sion, for  which  the  plaintiff  ought  to  have  recovered  in  this 
action.  The  complaint  is  for  a  breach  of  contract,  and  not 
for  a  wrongful  conversion.  The  appellee  contends  that 
proof  of  a  wrongful  conversion  would  not  sustain  the  alle- 
gations of  the  complaint.  The  answer  to  this  depends 
upon  the  construction  of  sections  94,  95  and  96  of  the 
code.  2  G.  &  H.,  pp.  114, 115, 116.  If  it  was  a  variance, 
then  such  proof  would  have  sustained  the  allegations,  but 
if  the  allegations  to  which  the  proof  was  directed  were 
unproved,  not  in  some  particular  or  particulars  only,  but 
in  their  general  scope  and  meaning,  it  ought  not  to  bo 
deemed  a  case  of  variance,  but  a  failure  of  proof.  It  is 
sometimes  very  difBicult  to  make  an  application  of  this  rule, 
but  we  do  not  feel  called  upon  to  determine  this  question 
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in  the  case  in  judgment.  We  think  the  facts  alleged  in  the 
answer^  and  proved  on  the  trial,  did  not  vest  the  property 
in  the  wool  in  th^  plaintiff.  There  was  something  remain- 
ing to  be  done  to  make  it  a  sale.  The  wool  was  to  be 
taken  to  BushviUcy  and  there  weighed,  and  was  then  to  be 
paid  for  at  the  rate  of  eighty  cents  a  pound.  This  was  an 
essential  point  of  the  contract  of  sale,  and  until  it  was 
done  the  property  in  the  wool  did  not  vest  in  the  appellant. 
The  court  below  committed  no  error. 

The  judgment  is  affirmed,  with  costs. 

£.  F.  Claypooly  J.  M.  WUaon  and  Cr.  C.  Clarkj  for  appel- 
lant. 

L.  Sextcfij  for  appellee. 
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Alixont. — SembUj  that  in  a  suit  for  divorce  alfmony  may  be  allowed  to  the 
wife,  on  her  applicatioD,  though  the  divorce  is  granted  to  the  husband. 

PiTOBCB. — Childbbh. — ^The  amount  allowed  in  a  Judgment  for  diYorce,  for 
the  support  of  children,  is  subject  to  subsequent  modificatioiv. 

APPEAL  from  the  Iforgan  Common  Pleas. 

Ray,  J. — The  appellee  filed  a  petition  for  a  divorce  and 
asked  for  the  custody  of  the  only  child  of  the  marriage, 
six  years  of  age,  and  for  alimony.  The  causes  assigned  for 
the  divorce  were  cruel  treatment,  and  the  failure  of  the  ap- 
pellant to  provide  the  necessaries  of  life  for  his  family.  The 
appellant  was  averred  to  be  possessed  of  an  estate  of 
120,000  in  value,  a  portion  of  which  was  received  from  the 
appellee  upon  the  marriage. 
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The  appellant  answered  by  a  denial  of  the  allegations  in 
the  petition,  and  filed  a  cross-petition  for  divorce.  A  denial 
was  filed  to  this  cross-petition,  and  the  cause  was  submitted 
to  the  court  for  trial.  The  court  granted  a  divorce  to  the 
husband,  and  the  custody  of  the  child  to  the  wife,  and 
alimony  to  the  amount  of  fSOO,  and  ordered  that  $50  per 
year  be  paid  to  a  trustee  for  the  support  of  the  child.  From 
the  order  for  the  payment  of  the  money,  this  appeal  is  taken. 
The  evidence  is  not  in  the  record.  We  may  presume, 
therefore,  if  necessary  to  sustain  the  finding,  that  proof 
was  made,  under  the  allegations  of  the  petition,  that  at 
least  the  sum  of  $800  had  been  received  by  the  husband 
from  the  wife  upon  the  marriage.  It  was  intimated  by  this 
court  in  Chandler  v.  Chancer,  13  Ind.  492,  that  alimony 
may  be  decreed  to  the  wife  as  incident  to  a  divorce  granted 
to  the  husband,  but  it  was  held  that  such  allowance  could 
not  be  made  where  it  was  not  asked  for  by  the  wife.  In 
the  case  before  us,  it  is  asked.  The  statute  provides,  that 
the  defendant  may  file  a  cross-petition  for  divorce,  ^*  and 
when  filed  the  court  shall  decree  the  divorce  to  the  party 
legally  entitled  to  the  same."  The  court  considers  the 
case  upon  the  petition  and  answer,  and  the  cross-petition 
and  answer.  The  19th  section  of  the  divorce  act  directs 
the  court  to  make  Qjich  decree  fpr  alimony  in  all  cases 
contemplated  by  the  act,  as  the  circumstances  of  the  case 
shall  render  just  and  proper.  Without  an  examination 
of  the  evidence,  we  can  determine  nothing  as  to  the  pro- 
priety of  the  action  of  the  court. 

The  2l8t  section  of  the  same  act  requires  provision  to  be 
made  by  the  court  for  the  guardianship,  custody,  sup- 
port and  education  of  the  minor  children  of  the  marriage. 
The  order  in  this  case  seems  reasonable,  and  if  we  are  to 
regard  the  averment  in  the  petition,  stating  the  value  of  the 
property  of  the  appellant,  as  true,  which  wo  must  do  if 
necessary  to  sustain  the  order,  the  objection  would  be  re- 
ceived with  more  consideration  in  this  court  if  made  by 
the  appellee.    The  order  is  subject  to  future  change  upon 
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motion  and  proper  proof.  The  interests  of  the  child  are 
alone  to  be  regarded  in  making  the  provision  for  its  sup- 
port, in  connection  with  the  pecuniary  ability  of  the  father, 
and  not  the  fault  of  the  mother,  for  which  the  child  is  not 
responsible. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and,  costs. 

C.  F.  McNvJtt  and  A.  Ennis,  for  appellant. 

W.  B.  Harrison  and  W.  S.  Shirley^  for  appellee. 


JoiiES  t'.  Bradford  and  Another. 

pLBADiiro. — A  demurrer  only  reaches  such  defects  as  are  apparent  on  the 
face  of  the  pleading  to  which  it  is  directed. 

SuBETiBS. — CoKTBiBunoN. — ^Where,  in  an  action  by  a  surety  against  a  oo* 
surety  for  contribution,  it  appears  that  the  debt  was  paid  by  the  transfer 
of  land,  the  price  at  which  the  land  was  taken  by  the  creditor  will  ordi« 
narily  constitute  the  proper  basis  for  a  calculation  of  the  amount  due  from. 
the  co-surety,  but  in  any  event  the  value  of  the  land  at  the  time,  without 
reference  to  its  cost,  not  exceeding  the  amount  of  the  debt,  should  be  allowed: 

pRACTics. — ^The  Supreme  Court  wiU  not  reverse  a  case  upon  a  mere  prepon<^ 
derance  of  the  evidence. 

APPEAL  from  the  Orant  Common  Pleaa 
Elliott,  J. — Jonesy  the  appellant,  Bradford  and  BrotonleCy. 
the  appellees,  and  one  KeUyy  were  the  sureties  of  A.  X 
Harlan  on  a  promissory  note  for  $4,000,  to  Spears,  Case  ^' 
Co.y  executed  on  the  8d  of  September^  1858^  and  payable* 
January  10th,  1859,  with  interest  firom  date.  This  suit  isr 
brought  by  Bradford  and  Browrdee^  two  of  the  sureties, 
against  Jones^  a  co-surety,  for  contribution.  The  complaint 
alleges,  inter  alia,  that  Harlan,  the  principal,  without  having^ 
paid  the  amount  due  on  the  note^  became  insolventy  and 
Vol.  XXV.— 20. 
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that  the  plaintiffs  have  fully  paid  the  same  to  Spears,  Case 
^  Co. ;  that  KcUy  has  contributed  one-fourth  of  the  amount 
60  paid,  and  prays  judgment  against  Jones  for  one-fourth 
of  the  whole  amount,  with  interest.  A  demurrer  was  filed 
to  the  complaint,  which  the  court  overruled.  Jones  then 
answered :  1st.  The  general  denial.  2d.  Accord  and  satis- 
faction. 3d.  Payment  generally.  4th.  Payment  by  Har- 
lan to  SpearSy  Case  ^  Co.  of  one-half  of  said  note,  and  that 
said  Jones  had  paid  to  the  plaintiffs  in  this  suit,  by  convey- 
ing to  them  sixty-eight  acres  of  land  in  lowaj  forty  acres 
of  land  in  Grant  county,  Indiana^  and  $100  in  cash,  more 
than  the  amount  for  which  he  is  liable  to  said  plaintiffs. 
Replication  in  denial  of  the  2d,  3d  and  4th  paragraphs  of 
the  answer.  Trial  by  jury;  verdict  for  the  plaintiffs  for 
$458  40.  Motion  for  a  new  trial  and  in  arrest  of  judgment 
overruled,  and  judgment  on  the  verdict.    Jones  appeals. 

The  appellant  insists  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint.  By  a  bill  of  exceptions 
filed  after  the  close  of  the  trial,  it  appears  that  the  suit  was 
originally  brought  by  Bradford  alone,  alleging  that  he  had 
purchased  the  interest  of  Broimdee  in  the  claim  against 
JoneSy  and  presenting  a  written  assignment  from  Brownlee  to 
him  of  said  interest.  Brownlee,  who  was  made  a  party 
defendant  to  answer  as  to  the  assignment,  answered  ad- 
mitting the  assignment  and  disclaiming  any  interest  in  the 
subject  matter  of  the  suit.  At  a  subsequent  term  of  the 
court,  a  new  complaint  was  filed  in  the  name  of  Bradford 
and  Brownlee  as  plaintiffs,  in  which  no  reference  is  made  to 
the  assignment  of  the  interest  of  Brownlee  to  Bradford. 
And  this  is  the  complaint  to  which  the  demurrer  was  over- 
ruled. 

The  complaint  shows  that  both  the  plaintiffs  were  inter- 
ested in  the  cause  of  action,  and  also  shows  a  legal  liability 
by  the  defendant.  But  it  is  insisted  that  by  making  the 
pleadings  prior  to  the  last  complaint  a  part  of  the  record 
by  the  bill  of  exceptions,  the  record  thereby  shows 
that  Brownlee  had  no  interest  in  the  canse  of  action,  and 
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that  the  demurrer  shouldy  therefore,  have  been  Bustained. 
This  position  cannot  be  sustained.  The  bill  of  exceptions 
did  not  make  the  original  pleadings  demurred  to  a  part  of 
the  complaint,  and  an  objection  to  the  complaint  can  only 
be  reached  by  demurrer  when  the  objection  appears  on  the 
face  of  the  complaint,  and  when  it  does  not  so  appear  it 
must  be  taken  by  answer.    2  G.  &  H.,  §  54,  p.  81. 

The  next  question  presented  arises  upon  the  refusal  of 
the  court  to  grant  a  new  trial.  One  of  the  reasons  pre- 
sented for  a  new  trial  is  error  of  the  court  in  giving  certain 
instructions  to  the  jury,  and  in  refusing  to  give  certain  in- 
structions asked  by  the  defendant.  We  have  carefully 
examined  the  instructions  given,  as  well  as  those  refused. 
We  think  those  given  by  the  court  contain  a  proper  ex- 
position of  the  law  of  the  case  as  applied  to  the  issues,  and 
the  evidence  given  to  the  jury,  and  presented  the  law  of 
the  case  fully  and  fairly.  The  instructions  refused,  so  far 
as  they  contained  a  correct  enunciation  of  the  law,  were 
fully  covered  by  the  general  charge  of  the  court,  and  were 
therefore  properly  refused.  The  instructions  given  and 
refused  are  numerous,  and  many  of  them  lengthy;  the 
copying  of  them  into  this  opinion  would  only  extend  it 
unnecessarily  without  serving  any  beneficial  purpose,  we 
therefore  omit  them. 

It  is  also  urged  that  the  damages  are  excessive,  and  that 
the  verdict  is  not  sustained  by  the  evidence.  The  claim  that 
the  damages  are  excessive  is  based  upon  a  misapprehension 
of  the  law.  The  evidence  shows  that  HaHaUj  the  principal 
in  the  note,  mortgaged  certain  lands  to  SpearSy  Case  ^  Co. 
to  secure,  in  part,  the  amount  due  on  the  note,  whic^  he 
estimated  to  be  worth  £rom  $2,600  to  (8,000.  He  was 
about  to  leave  the  country,  and  at  the  same  time  executed 
to  the  payees  of  the  note  a  deed  for  the  same  lands,  and 
placed  it  in  the  hands  of  ^rotmZee,  one  of  the  plaintifis, 
claiming  that  he  ought  to  be  allowed  on  the  amount  due  by 
the  note  at  least  $2,600*  In  Auffust,  1861,  Sjpearsy  Case  ^ 
Co.  agreed  to  receive  in  payment  of  the  note  certain  lands 
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designated,  of  which  those  conveyed  by  Harlan  formed  a 
part,  and  which  they  proposed  to  take  at  the  sum  of  $1,640; 
the  plaintifis  to  pay  the  residue  of  the  note  in  other  lands 
at  $2  26  an  acre.  The  deeds  were  executed  and  delivered 
to  SpearSj  Case  ^  Co.,  who  were  to  surrender  the  note  to 
the  plaintifis  on  condition  that  they  ascertained  that  the 
titles  to  the  lands  were  all  valid.  They  subsequently  ascer- 
tained that  a  forty  acre  tract  of  the  land,  in  Grant  county, 
conveyed  by  Harlany  for  which  they  were  to  allow  the  sum 
of  (600,  had  been  previously  mortgaged  to  the  sinking 
fund,  and  in  default  of  the  payment  of  the  sum  for  which 
it  was  so  mortgaged  had  been  sold  and  conveyed  to  another 
person,  and  they  then  refused  to  surrender  the  note  until  the 
plaintifis  paid  said  sum  of  $600,  which  they  subsequently 
did,  and  Spears,  Case  ^  Co.  then  surrendered  to  them  the 
note.  By  the  failure  of  the  title  to  the  forty  acre  tract, 
the  land  conveyed  by  Harlan  only  paid  on  the  note  $1,040, 
leaving,  at  the  time  the  deeds  were  delivered  to  Spears, 
Case  ^  Co.,  in  1861,  the  sum  of  $3,680,  including  interest, 
which  the  plaintifis  paid  in  other  lands  at  $2  26  per  acre, 
except  those  conveyed  for  the  $600,  in  lieu  of  the  forty  acre 
tract.  The  lands  estimated  at  $2  26  an  acre  did  not  cost 
the  plaintifis  that  sum,  and  though  the  evidence  shows  that 
they  were  worth  at  least  that  sum  per  acre  at  the  time  they 
were  conveyed  in  payment  of  the  note,  it  is  insisted  by  the 
defendant  that  in  estim,ating  the  amount  paid  by  the  plaintiffs 
to  Spears,  Case  ^  Co.,  for  the  purpose  of  fixing  the  amount 
of  the  defendant's  liability  in  this  suit,  the  lands  should  be 
estimated  at  what  they  cost  the  pldntiffs,  and  not  at  their 
actual  value  when  conveyed  to  Spears,  Case  ^  Co.,  nor  at 
the  amount  for  which  they  were  so  received  in  payment  by 
the  latter.  The  price  at  which  the  lands  were  received  in 
payment  woxild,  we  think,  ordinarily  constitute  the  proper 
rule  in  such  pases,  li  they  were  taken  on  a  compromise 
of  a  doubtful  claim,  or  from  parties  of  doubtful  solvency, 
at  a  price  greatiy  above  their  value,  perhaps  the  amount 
upon  which  contribution  by  a  co-surety  would  be  estimated, 
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would  be  the  actual  value  of  the  lands.  The  lands  were 
the  plaintiffs^  and  without  regard  to  their  cost,  they  were 
clearly  entitled  to  the  increase  in  their  value,  or  the  legiti- 
mate profits  made  by  their  purchase,  not,  however,  exceed- 
ing the  amount  paid  by  them  on  the  debt  for  which  the 
defendant  was  liable. 

Jones  conveyed  to  the  plaintiffs  two  tracts  of  land,  and 
gave  th!em  his  note  for  JlOO,  which  he  subsequently  paid, 
and  insists  that  the  lands  and  note  were  received  by  the 
plaintiffs  in  satisfaction  of  his  liability  to  them,  by  reason 
of  the  amount  paid  by  them  on  the  note  to  SpearSy  Case  ^ 
Co,.  And  it  is  claimed  that  the  evidence  clearly  prepon- 
derates on  that  question  in  his  favor.  We  have  examined 
the  evidence,  and  find  that  it  is  directly  conflicting.  Jones 
testifies  that  the  lands  and  note  were  received  by  the  plain- 
tiffs in  satisfaction  of  their  claim.  Bradford,  who  trans- 
acted the  matter  for  the  plaintiffs,  testifies  that  they 
were  received  in  payment  at  their  value,  but  not  in  satisfac- 
tion of  the  whole  claim.  Both  parties  are  to  some  extent 
corroborated  by  other  evidence.  We  do  not  know  but  that, 
sitting  aa  a  jury  on  the  trial  below,  we  should  have  arrived 
at  the  same  conclusion  reached  by  the  jury.  But  it  is  too 
well  settled  by  repeated  decisions  of  this  court  to  require  a 
reference  to  them,  that  we  cannot  examine  the  evidence 
£oT  the  purpose  of  determining  the  case  upon  a  mere  pre- 
ponderanee.  To  do  so  would  be  to  usurp  the  province  of 
the  jury,  without  the  opportunity  of  judging  of  the  credi- 
bility of  the  witnesses,  by  the  many  tests  which  their 
presence  on  the  witness  stand  a£fords. 

There  is  nothing  in  the  motion  in  arrest.  The  cemplaint, 
as  we  have  seen,  shows  a  valid  cause  of  action  against  the 
defendants. 

The  judgment  is  affirmed,  with  five  per  cent  damages 
and  costs. 

A.  Steele^  B.  T.  St  John  and  JL  L.  Marshy  for  appellant 

X  Brownlee,  for  appellees. 
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Yanschoiack  and  Others  i;.  Fabrow. 

JxTBiSDicnoN. — Where  the  oonrt  before  which  a  canse  was  tried  had  jurisdic- 
tion of  the  subject  matter  of  the  snitj  and  the  parties  appeared  and 
submitted  without  objection  to  the  jurisdiction  orcr  their  persons,  an 
objection  to  the  jurisdiction  will  not  be  heard  on  appeal. 

Pleading. — Writtsn  Ihstruiibkt. — It  is  only  where  a  written  instrnraent 
is  the  foundation  of  a  pleading,  that  the  original,  or  a  copj,  must  be  filed 
with  the  pleading.  Writings  which  are  only  eridence  of  the  matter 
pleaded  need  not  be  filed. 

Just. — Challenges  on  Appeal  veom  Justice. — Section  67  of  the  justices^ 
a«t,  (2  G.  &  H.,  596,)  which  prorides  that  cases  appealed  ft'om  justices  of 
the  peace  shall  be  tried  under  the  same  rules  and  regulations  prescribed 
for  trials  before  justices,  cannot  be  construed  to  giro  four  peremptory 
challenges  on  appeal,  as  prorided  by  section  62  of  the  justices'  act,  instead 
of  three,  as  prorided  by  the  code. 

Saxe. — ^Perhaps  if  section  67  were  limited  in  its  application  to  the  plead- 
ings, and  the  eridence  to  be  introduced  under  the  issnes,  the  spirit  of  the 
section  would  be  carried  out. 

APPEAL  from  the  Putnam  Common  Pleas. 

Ray,  J. — Farrow  filed  his  complaint  before  WUson^  a 
justice  of  the  peace,  against  the  appellants  to  try  the  right 
of  property  in  a  mare,  taken  under  a  writ  of  attachment  as 
the  property  of  one  Hathaway,  The  complaint  alleged  that 
the  mare  was  the  property  of  Farrow,  by  virtue  of  a  mort- 
gage filed  therewith.  The  parties  appeared  on  the  day  of 
the  trial,  and  the  justice,  being  a  brother  of  one  of  the  ap- 
pellants, of  his  own  motion,  transferred  the  cause  to  one 
justice  SeatOTiy  in  the  same  township.  The  parties  appeared 
before  justice  Seaton  at  the  time  fixed  for  trial,  and  the 
appellee  filed  a  second  paragraph  of  his  complaint,  alleging 
that  when  he  sold  the  mare  in  controversy  to  Hathaway, 
it  was  agreed  between  them  that  if  Hathaway  should  not  be 
able  to  pay  thie  note  for  the  purchase  money  when  it  should 
become  due,  Farrow  was  to  have  the  right  to  take  back  the 
mare,  and,  in  the  mean  time,  Hathaway  was  to  have  the 
right  to  give  the  mare  up  to  the  appellee  at  any  time  he 
found  he  would  not  be  able  to  pay  for  her,  and  that  Hathaway 
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did,  in  March  previous,  request  him  to  take  back  said 
mare;  and  that  he  was  entitled  to  the  possession  of  the 
mare  at  the  time  the  suit  was  conmienced.  This  paragraph 
was  not  sworn  to.  No  objection  being  made  to  his  juris- 
diction, the  justice  proceeded  to  try  the  cause,  and  rendered 
judgment  for  the  appellee.  The  appellants,  after  filing  a 
motion  for  a  new  trial,  took  an  appeal  to  the  Court  of 
Common  Pleas.  In  that  court,  they  moved  to  dismiss  the 
cause  for  the  following  reasons :  1st.  That  the  justice  who 
tried  the  cause  had  no  jurisdiction  of  the  same.  2d*.  That 
the  complaint  was  insufficient.  The  motion  was  overruled, 
and  the  appellee  was  permitted  to  swear  to  the  second  para- 
graph of  his  complaint,  and  the  appellants  excepted.  The 
appellants  claimed  the  right  to  challenge,  peremptorily, 
four  jurors,  which  the  court  refused,  and  they  excepted. 
On  the  trial,  the  court  instructed  the  jury  as  follows: 
"  Before  the  plaintifi^  (appellee,)  can  recover  in  this  action, 
you  must  be  satisfied  that  there  was  'a  conditional  sale  of  the 
mare  in  controversy,  and  that  the  attaching  creditors  had 
knowledge  of  the  conditional  sale.  If  the  attaching  creditors 
were  ignorant  of  the  conditional  sale,  then  and  in  that  case 
the  defendant  must  recover."  To  which  the  appellants  ex- 
cepted. 

The  appellants  asked  the  following  instructions,  which 
the  court  refused  to  give,  and  they  excepted:  1.  "If  the 
plaintiiF  took  an  unconditional  note  for  the  purchase  money 
of  the  mare  in  controversy,  he  is  not  bound  by  any  parol 
conditions  made  at  the  time  the  note  was  ^ven,  and  may 
collect  the  note  in  full.  2.  The  taking  of  a  mortgage  at  a 
time  subsequent  to  the  sale  of  the  mare,  to  secure  the  note 
given  for  the  price,  is  a  relinquishment  of  the  conditions 
of  the  sale,  and  of  any  lien  created  by  such  conditions.'*  ' 

Verdict  fbr  the  appellee.  Motion  for  a  new  trial  over- 
ruled, and  judgment  on  the  verdict.  The  evidence  is  con- 
tained in  the  record. 

This  case  presents  the  following  questions :  1st.  Did  the 
court  err  in  overruling  the  appellants'  motion  to  dismiss  the 
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case?  2d.  Had  the  appellants  the  right  to  challenge  peremp- 
torily more  than  three  jurors?  8d.  Did  the  court  err  in 
instructing  the  jury?  4th.  Did  the  court  err  in  refusing  to 
give  the  instructions  asked  by  the  appellants?  5th.  Is  the 
verdict  sustained  by  the  evidence^ 

The  first  error  assigned,  that  ihe  justice  had  no  juris- 
dicticoi  'of  the  case,  has  been  disposed  of  by  the  ruling  in 
the  case  of  Cox  v.  Pniitty  ante  p.  90.  Where  the  court  has 
j.uri8diction  of  the  subject  matter,  and  the  parties  appear 
and  submit  to  the  jurisdiction,  they  cannot  present  that 
question  upon  appeal.  The  complaint  alleging  that  the 
plaintiff  was  entitled  to  the  possession  of  the  personal 
property  was  sufficient,  without  making  the  mortgage, 
which  was  the  evidence  of  his  right,  a  part  of  the  pleading. 
He  did  not  ask  the  court  to  give  him  the  right  to  the  pos- 
session of  the  property  by  a  decree,  but  he  asserted  a  right 
already  existing,  and  introduced  the  mortgage  as  evidence 
thereof. 

The  fact  that  a  second  paragraph  of  the  complaint  was 
not  sworn  to,  furnished  no  ground  for  a  dismissal  of  the 
case  in  the  Common  Pleas  Court  upon  motion,  and  before 
trial,  when  the  first  paragraph  was  sufficient  as  a  pleading. 

The  67th  section  of  the  justice  act,  2  G.  &  H.,  p.  596, 
which  directs  that  cases  appealed  from  the  justice  diall  be 
"  tried  under  the  same  rules  and  regulations  prescribed  for 
trials  before  justices,"  must  receive  a  reasonableconstruction. 
Thus,  its  litend  application  to  section  51  of  the  same  act 
would  require  the  jury  who  try  the  case  on  appeal  to  be 
composed  of  "twelve  qualified  voters  of  the  township,  to 
be  summoned  by  a  constable,  by  venire  issued  by  the  justice.** 
This  clearly  was  not  the  intent  of  the  statute,  nor  are  we 
disposed  to  construe  the  next  section  as  giving  the  parties, 
in  the  trial  upon  appeal,  any  greater  number  of  peremptory 
challenges  than  are  allowed  to  the  parties  by  the  law  in  the 
court  where  the  trial  is  had.  Perhaps,  if  the  67th  section 
were  limited  in  its  application  to  the  pleadings,  and  the  evi- 
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dence  to  be  introduced  under  the  issues,  the  spirit  of  the 
section  would  be  carried  out. 

The  instruction  given  by  the  coui-t  was,  in  our  opinion, 
as  favorable  for  the  appellants  as  they  were  entitled  to. 
The  instructions  asked  by  the  appellants  were  not  applica- 
ble, as  the  jury  were  authorized  to  find  from  the  2d  para- 
graph of  the  complaint,  and  from  the  evidence,  that  the  pur- 
chaser, with  the  assent  of  the  vendor,  had  taken  advantage 
of  the  condition  and  avoided  the  sale,  and  therefore  the 
question  for  the  jury  was  not  whether  the  parties  might,  in 
law,  have  enforced  the  condition,  but  rather  whether  they 
had  not  already  in  fact  done  so,  before  the  commence- 
ment of  the  suit  y  for  if  the  appellants  had  knowledge  of 
the  conditional  sale,  they  could  not  prevent  the  parties 
from  complying  with  the  terms  of  the  contract  by  their 
attachment  proceedings. 

We  cannot  disturb  the  judgment  upon  the  question  of 
the  sufficiency  of  the  evidence  to  sustain  the  finding,  as  the 
election  of  the  vendee  to  return  the  horse,  and  the  claim 
of  title  by  the  vendor,  would  authorize  the  verdict. 

The  judgment  is  afiirmed,  with  costs. 

D.  E.  WUliamson  and  A.  Doggy ^  for  appellants. 

i2.  L.  Hathaway  J  for  appellee. 


Stabb  and  Others  v.  Hunt  and  Others. 

FftjLcnci. — ^A  judgment  ifiU  not  be  reversed  on  account  of  a  harmless  error, 
committed  at  the  trial. 

Pabtnbbship. — BuROBN  or  Pxoor. — ^To  a  complaint  upon  a  promissory  note 
purporting  to  have  been  made  by  a  firm,  A,  a  defendant,  pleaded  that 
when  it  was  made  he  was  not  a  member  of  the  firm ;  that  the  partnership 
had  been  dissolyed  four  years  before,  of  which  the  payees  had  notice; 
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that  the  note  was  made  by  B,  one  of  the  defendants,  without  considera- 
tion and  without  his  consent.    Reply,  a  general  denial. 

Held,  that  A's  plea,  though  double  and  inartificial,  was  sufficient  as  alleging 
a  want  of  consideration. 

Beldj  also,  that  as  the  burden  of  that  issue  was  npon  A,  he  had  a  right  to 
maintain  it  bj  evidence. 

Pleading. — Evidence. — Complaint  upon  a  promissory  note.  Answer:  I. 
A  general  denial,  without  oath.  2.  That  the  note  was  not  owned  by  the 
plaintiffs,  but  by  B  and  others,  a  firm  composed  of  tho  plaintiffs  and  G, 
one  of  the  defendants.    Beply  to  the  second  paragraph,  a  general  denioL 

ffeld,  that  evidence  was  Inadmissible  to  support  the  answer. 

Practice. — Where  a  party  proposes  to  offer  evidence,  but  the  court  rules 
that  no  evidence  is  admissible  under  the  issues,  it  cannot  afterward  be 
objected  that  he  should  have  stated  more  definitely  the  evidence  thus  pro- 
posed to  be  offered. 

APPEAL  from  the  Pulaski  Common  Pleas. 

Feazer,  C.  J. — The  appellants,  who  were  the  defendants 
below,  on  the  trial  offered  one  of  themselves  as  a  witness,  the 
record  informs  ns,  "to  prove  the  various  allegations  of  their 
joint  and  separate  answers,  and  disprove  those  of  the  plain- 
tififl'  complaint,  but  the  court  held  that  there  was  no  issue 
raised  by  the  pleadings  upon  which  his  testimony  could  bo 
received,  and  thereupon  excluded  him/*  This  ruling  is 
questioned  here. 

The  suit  was  upon  two  promissory  notes,  and  an  account 
stated.  One  of  tho  notes  was  made  by  the  defendants, 
Alonzo  Starvy  John  Bees  and  Mansfield  Starry  tho  other,  by 
Starry  Bees  ^  Starr.  Both  were  payable  to  A.  Starr  ^  Co.y 
and  indorsed  by  the  payees  in  blank. 

There  was  a  joint  answer  by  the  defendants  in  three 
paragraphs:  1.  A  general  denial  to  the  whole  complaint. 
2  and  8.  That  the  notes  were  not  owned  by  the  plaintiffs, 
but  by  A.  Starr  ^  Co.y  a  firm  composed  of  the  plaintiffs  and 
the  defendant,  Alonzo  Starr. 

Bees  answered  separately:  1.  To  the  first  paragraph  of 
the  complaint,  that,  in  the  note  mentioned  therein,  he 
and  Alansfidd  Starr  were  sureties,  and  Alonzo  Starr  was 
principal.  2.  To  the  second  paragraph,  that  at  the  execu- 
tion of  the  note  mentioned  therein,  he  waa  not  a  member 
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of  the  firm  of  Starr,  Bees  ^  Starr;  that  that  co-partnership 
had  been  dissolved  four  years  before,  of  which  the  payees  had 
notice;  that  the  note  was  executed  by  Alonzo  Starr  without 
consideration,  and  without  the  knowledge,  or  consent  of 
Hecs^  3.  That  he  did  not  execute  the  note  mentioned  in 
the  second  paragraph  of  the  complaint.  No  part  of  his 
answer  was  sworn  to. 

Alonzo  Starr  answered  separately.  1.  That  the  note 
mentioned  in  the  first  paragraph  of  the  complaint  was  the 
joint  property  of  himself  and  the  plaintiffs.  2.  The  same 
answer  as  to  the  note  mentioned  in  the  second  paragraph 
of  the  complaint.    The  reply  was  a  general  denial. 

There  was  a  special  finding  for  the  plaintiffs  for  the 
amount  of  the  two  notes;  and  that,  as  to  the  one  mentioned 
in  the  first  paragraph  of  the  complaint,  Bees  and  Mansfield 
Starr  were  sureties.  The  proper  judgment  was  rendered 
upon  the  finding,  over  an  unsuccessful  motion  for  a  new 
trial.     The  evidence  is  not  in  the  record. 

It  is  manifest  that  there  were  issues  made  by  the  plead- 
ings upon  which  evidence  for  the  defendant  might  have 
been  admissible.  The  paragraph  upon  an  accoimt  stated 
was  controverted  by  a  general  denial.  The  suretyship  of 
two  of  the  defendants,  pleaded  as  to  one  of  the  notes,  was 
denied  by  the  plaintiffs.  But,  inasmuch  as  these  issues  were 
found  for  the  defendants,  as  to  them  the  error,  if  any,  was 
haiinless,  and  therefore  not  available  here. 

The  second  paragraph  of  Bees^s  separate  answer,  though 
double,  and  altogether  a  pleading  very  unprofessionally 
framed,  must  nevertheless  be  deemed  suflicient,  as  alleging 
the  want  of  any  consideration  for  the  note  which  it  men- 
tions. The  burden  of  that  issue  was  upon  JZees,  and  he 
had  a  right  to  maintain  it  by  evidence.  Shank  v.  Fleming, 
9  Ind.  189;  Messmore  v.  Vanpelty  15  id.  188.  The  evidence 
ought,  therefore,  to  have  been  admitted.  But  Bees  only 
pleaded  a  want  of  consideration,  and  inasmuch  as  the  other 
defendants  had  not,  we  think,  any  answer  in  under  which 
the  evidencer  was  admissible,  and  on  account  of  the  refusal 
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of  which  the  case  coald  be  reversed,  and  bs  they  were 
not  injured  by  the  finding  for  the  plaintiffs  of  the  issues 
made  upon  Hees^  separate  answers,  it  follows  that  there  can 
be  no  reversal  of  the  judgment  rendered  against  them.  It 
remains  then  only  to  inquipe  whether  it  can  be  reversed  as 
to  Bees  alone. 

It  is  argued  that  he  should  have  stated  more  definitely 
the  evidence  proposed  to  be  oftered.  Ordinarily  this  might 
be  so.  But  why  so  in  this  case,  when  the  court  had  de- 
termined that  no  evidence  was  admissible  in  his  behalf 
under  the  issues?  To  have  then  oftered  evidence,  particu- 
larly stated,  would  have  been  to  wrestle  with  the  decision 
already  made  by  the  court,  ajid  would,  as  Bees  had  a  right 
to  assume,  have  but  called  for  a  repetition  of  the  decision 
already  made.  A  rule  requiring  such  contemptuous  per- 
sistence  by  a  party,  in  order  to  gef  the  point  upon  the  record, 
would  be  a  technical  absurdity. 

The  judgment  against  Bees  is  reversed  with  costs,  and  os 
to  him  the  cause  is  remanded  for  a  new  trial.  As  to  the 
other  appellants,  the  judgment  is  affirmed,  with  one  per 
eent.  damages  and  costs. 

Z>.  D.  Pratt  and  D.  P.  Baldwin^  for  appellants, 

T.  J.  Merrifiddf  for  appellees. 
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155   284 

Chakoe  ot  Veihts. — ^Practice. — Atf  affidarit  for  a  change  of  Teniie  can 
only  be  made  a  part  of  the  record  by  embodying  it  in  a  biU  of  exceptions. 

Same. — ^New  Tbial. — ^An  exception  to  the  reftiBal  of  an  application  for  a 
change  of  venne  will  not  be  regarded  by  the  Sapneme  Court  where  the 
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reasons  assigned  for  a  new  trial  are,  1.  "Error  of  law  occurring  at  the 
trial,  and  excepted  to  by  the  plaintiffs."  2.  "That  the  verdict  of  the 
Jury  is  not  sustained  by  the  eridence." 

Sake. — ^Nor  will  it  be  regarded  where  the  reason  for  a  new  trial  is  assigned 
in  the  general  words  following:  "Irregularities  in  the  proceedings  of  the 
court;  '*  but  the  particular  irregularity  complained  of  must  appear. 

Saxx. — ^Etidkkcx. — The  Supreme  Court  will  not  notice  an  objection  that 
improper  OTidence  was  admitted  at  the  trial,  unless  the  record  not  only 
shows  that  an  exception  was  taken  to  its  admission,  but  also  that  the 
objection  was  presented  as  a  reason  for  a  new  trial. 

APPEAL  from  the  Noble  Circuit  Conrt. 

Elliott^  J. — Horton  sued  WUson  for  a  libel.  The  com- 
plaint contains  two  paragraphs.  Issues  of  fact  were 
formed,  and  the  defendant  also  gave  notice  that  he  would 
give  evidence  on  the  trial,  in  mitigation  of  damages  under 
the  first  paragraph  of  the  complaint,  of  certain  Hbelous 
articles  published  of  him  by  the  plaintiff.  The  case  was 
tried  by  a  jury,  and  the  trial  resulted  in  a  verdict  for  the 
defendant.  Motion  by  the  plaintiff  for  a  new  trial  over- 
ruled, and  judgment  for  the  defendant. 

Several  errors  are  assigned,  but  all  are  abandoned  in  the 
appellant's  brief  except  the  7th  and  8th,  which  are: 

"  7th.  The  court  erred  in  overruling  the  pkdntiff 's  motion 
for  a  change  of  venue  from  the  NMe  Circuit  Court. 

"8th.  The  court  erred  in  permitting  the  defendant  to 
read  in  evidence  the  written  statements  ^  A,'.  ^  B '  and  ^  C,' 
over  plaintiff's  objection." 

We  cannot  notice  the  error  assigned  upon  the  refusal  of 
the  court  to  grant  a  change  of  venue,  for  the  reason  that 
the  question  is  not  presented  by  the  record,  and  is  not, 
therefore,  properly  before  us.  True,  the  record  states  that 
such  a  motion  was  made  and  overruled,  and  the  clerk  has 
copied  into  the  record  a  paper  purporting  to  be  an  affidavit 
of  the  plaintiff  for  a  change  of  venue,  but  no  biU  of  excep- 
tions was  taken  and  filed  embracing  it,  without  which  the 
affidavit  formed  no  part  of  the  record,  and  is,  therefore^ 
improperly  copied  into  it.  Fanmoortk  et  al.  v.  CoquSlard^a 
MmW^  22  Ind.  458;  ifotfocft  v.  TocU,  19  Ind.  180. 
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Nor  is  the  question  properly  saved  by  the  motion  for  a 
new  trial.    The  reasons  filed  for  a  new  trial  are  as  follows : 

"1.  Error  of  law  occurring  at  the  trial,  and  excepted  to 
by  the  plaintiff. 

"  2.  That  the  verdict  of  the  jury  is  not  sustained  by  the 
evidence. 

"  3.  Irregularities  in  the  proceedings  of  the  court.'* 

It  is  evident  that  a  refusal  of  the  court  to  grant  a  change 
of  venue  cannot  be  embraced  in  either  the  first  or  second 
cause  above  specified.  It  might  properly  be  embraced 
under  the  third  specification,  but  the  particular  irregularity 
complained  of  should  be  specifically  pointed  out,  and  the 
attention  of  the  court  below  thereby  directed  to  the  matter. 
Barnard  v.  Grahaniy  14  Ind.  822 ;  Medkr  v.  Hiatt^  id.  405 ; 
Snodgrass  et,  al.  v.  Hunt,  15  Ind.  274.  The  record  is  full 
of  motions  and  questions  which,  if  well  taken,  would  be 
*' irregularities  in  the  proceedings  of  the  court,"  to  each  of 
which  that  general  specification  would  ahke  apply,  and  yet 
it  does  not  specifically  apply  to  any  one  of  them. 

The  alleged  libelous  matters  of  which  the  defendant  gave 
notice  that  he  would  give  evidence  in  mitigation  of  dam- 
ages, are  set  out  in  the  notice,  and  identified  as  written 
statements  "A,"  «B"  and  «C."  A  bill  of  exceptions  filed 
in  the  case  states  that,  after  the  plaintiff  had  closed  his  evi- 
dence, the  "defendant  produced  certain  newspapers,  and 
proved  by  Dr.  Horton  that  the  papers  thus  produced  were 
numbers  of  the  Blxiffton  Banner,  and  referred  the  plaintiflT 
to  certain  articles  therein  published  on  the  dates  respectively, 
April  5, 1861,  April  12, 1861  and  May  8, 1861,  and  proved  by 
the  same  witness  that  the  plaintiff  wrote  said  articles,  being 
the  same  articles  copied  in  written  statements  "A,"  "B'' 
and  "  0 "  of  defendant's  answer  to  the  first  paragraph  of 
the  complaint,  and  caused  the  same  to  be  published  in  said 
Bluffton  Banner;  the  same  being  a  public  newspaper  pub« 
lished  and  of  general  circulation  in  said  county  of  Wells. 
The  defendant  then  offered  to  read  the  articles  in  evidence 
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to  the  jniy,  to  which  the  plaintiff  objected,  which  objection 
the  court  overruled.  To  which  ruling  of  the  court  the 
plaintiff  at  the  time  excepted," 

It  will  be  observed  that  the  exception  does  not,  in  terms, 
state  that  the  A^iitten  statements  referred  to  were,  in  fact, 
read  in  evidence  to  the  jury.  Nor  is  it  clear  that  such  an 
inference  can  be  fairly  drawn  from  the  statements  which  we 
have  copied  above.  It  shows  that  the  defendant  oftered  to 
read  them  in  evidence,  but  the  plaintiff  objected  and  the  court 
overruled  the  objection,  to  which  the  plaintiff  excepted. 
The  bill  of  exceptions  purports  to  set  out  "all  the  evidence 
offered  or  given  in  the  cause,"  but  these  statement  are  not 
copied  into  it.  True,  it  was  not  necessary  that  they  should 
be  for  the  purpose  of  presenting  them  as  a  part  of  the  evi- 
dence, having  been  previously  copied  into  the  record,  it 
would  have  been  sufficient  to  refer  to  them  so  as  to  clearly 
designate  them,  as  was  done,  and  state  that  they  were  read 
in  evidence.  The  latter  statement,  however,  is  not  made. 
But,  waiving  this  uncertainty  in  the  exception,  and  assum- 
ing that  it  does  sufficiently  appear  that  the  statements  re- 
ferred to  were  given  in  evidence,  still  another  reason  is 
presented  why  the  question  is  not  before  us  in  such  a  form 
as  to  avail  the  appellant,  or  render  it  proper  that  we  should 
decide  it,  or  reverse  the  case  for  that  reason. 

To  make  such  an  error  available  in  this  court,  as  a  gronnd 
for  reversing  a  cause,  the  record  must  not  only  show  that 
the  exception  was  properly  taken,  but  it  must  also  have 
been  properly  presented  as  a  reason  for  a  new  trial.  As  we 
have  seen,  the  only  reason  assigned  for  a  new  trial,  which 
cair  be  regarded  as  referring  to  the  error  here  complained 
of,  is  the  one  first  stated,  viz,  "Error  of  law  occurring  at 
the  trial,  and  excepted  to  by  the  plaintiff."  And  it  has  been 
repeatedly  held  by  this  court,  that  a  reason  for  a  new  trial 
stated  in  these  general  terms  is  too  indefinite,  vague  and 
uncertain  to  raise  any  question.  Barnard  v.  Graham^  Med- 
Ut  v.  Hiatty  Snodgrass  v.  Munt^  supra;  Ham  etoLy.  CarroUy 
17  Ind.  442;  ScoviUe  et  al.  y.  Chapman^  id.  470. 
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In  Barnard  v.  Grahamj  supraj  the  4th  reason  filed  for  a 
new  trial  was:  ^^ Because  of  error  of  law  occurring  at 
the  trial,  and  excepted  to  by  the  defendant  at  the  time." 
And  WoBDEN,  J.,  in  delivering  the  opinion  of  the  court, 
said :  "  The  fourth  reason,  in  our  opinion,  is  too  vague  and 
indefinite  to  raise  any  question.  The  question  sought  to  be 
raised  under  it,  has  reference  to  the  admission  of  testi- 
mony, to  the  admission  of  which  exception  was  taken  by 
the  defendant"  *  *  *  *  Numerous  errors 
might  occur  on  the  trial  and  be  excepted  to,  and  the  reason 
for  a  new  trial  ought  to  point  out  such  as  are  relied  upon, 
so  that  the  attention  of  the  court  would  be  directed  to 
them.  Otherwise,  it  would  be  of  little  use  to  have  written 
reasons  filed  at  alL" 

So,  in  Snodgrasa  et  ah  v.  Hurdy  Davison,  J.,  in  referring  to 
a  reason  for  a  new  trial,  in  substantially  the  same  language, 
said  it  was  <^  entirely  too  general,  and  not,  therefore,  prop- 
erly before  us/' 

But,  if  this  were  otherwise,  still  we  think  the  judgment 
should  not  be  reversed  for  the  alleged  error,  for  another 
reason.  The  evidence  admitted  by  the  court,  to  which  the 
plaintiff  excepted,  was  not  ofiered  for  the  purpose  of  bar- 
ring the  action,  but  only  in  mitigation  of  damages,  and 
could,  therefore,  only  become  important  in  the  event  the 
jury  found  for  the  plaintiff.  But,  as  the  finding  was  for 
the  defendant,  it  is  evident  that  the  plaintiff  was  not  injured 
by  the  admission  of  such  evidence,  as  it  could  not  have 
influenced  the  verdict  of  the  jury  for  the  defendant. 

The  judgment  is  affirmed,  with  costs. 

S.  E.  Perkins  and  L.  P.  MUligany  for  appellant 

/.  MorriSy  for  appellee. 
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Pbacticb. — The  objeotion  that  a  pleading  is  too  indefinite  or  nneertain  cannot 
be  reached  by  demurrer.  The  proper  course  is  to  moye  to  haye  it  madei 
more  definite  and  certain. 

Damaqbs. — PnoFiTS. — Suit  by  the  keeper  of  a  liyery  stable  to  recorer  dam- 
ages for  an  iigury  done  to  two  stallions  oT  his  own  by  the  communication 
of  a  distemper  to  them  by  a  horse  of  the  defendant^  which  the  plaintiff 
had  been  induced  to  receiye  into  his  stable  by  the  defendant's  representa- 
tion that  the  horse  had  recoyered  from  the  distemper  and  could  not  com- 
municate the  disease  to  other  horses.  The  court  permitted  the  plaintiff 
to  proYe  the  profit  he  would  probably  haye  deriyed  from  the  seryices  of 
one  of  the  stallions  daring  the  foaling  season,  but  for  his  incapacity  firom 
the  disease. 

Jleldj  that  the  eyidence,  though  not  admissible  definitely  to-fix  the  measure 
of  damages,  was  proper  for  the  consideration  of  the  jury  as  an  aid  in 
estimating  them. 

Falsb  Bbpbesbktatiov. — ^Nbgi^igbbcb. — The  complaint  alleged  that  the 
plaintiff  was  the  keeper  of  a  liyery  stable,  and  as  such  it  was  his  business 
to  keep  horses  to  hire,  and  to  feed  and  stable  them  for  reward ;  that  he 
kept  in  his  stable  two  horses  of  his  own  of  great  yalue,  to-wit,  &c^  for 
the  purpose  of  foal-getting;  that  the  defendant,  well  knowing  these  facts, 
on,  &c,  applied  to  the  plaintiff  to  keep  his,  defendant's,  horse  in  said 
stable,  representing  to  the  plaintiff  that  the  horse  had  had  the  distemper, 
but  had  recoyered  therefrom  and  could  not  communicate  the  disease,  &c.; 
that  the  plaintiff,  being  ignorant  of  the  condition  of  the  defendant's 
horse^  and  relying  upon  the  defendant's  representations,  reoeiyed  the 
horse  into  his  stable ;  that  the  defendant  knew  that  the  disease  was  then 
in  the  earlier  stage,  in  which  he  knew  it  to  be  contagious. 

Heldj  that  the  plaintiff  had  a  right  to  rely  upon  these  statements  of  the 
defendant,  and  tha^  they  did  not  show  that  the  plaintiff  had  been  guilty 
of  negligenoe  in  reeeiying  the  horse  into  his  stable. 

Held,  also,  that  the  complaint  was  not  bad  for  not  alleging  that  the  ii^ury 
occurred  without  fault  or  negligenoe  on  the  part  of  the  plaintiff,  or  that 
the  defendant  did  not*  in  his  business  receiye  sick  and  diseased  horses  for 
keeping. 

APPEAL  from  the  Barthohmew  Common  Fleas. 

Rat,  J. — Wycoff  brought  suit  against  FuUz.    The  com* 

plaint  sets  forth  that,  on  the  Ist  day  of  Febnmry^  1868,  the 

plfuntiff  was  the  keeper  of  a  livery  stable  in  the  town  of 

Edivburg^  Johnson  county,  and  as  such  it  was  his  business* 

Vol.  XXV.— 21. 
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to  keep  horses  for  hire,  and  to  feed  and  stable  horses  for 
hire  and  reward,  and  that  he  there  had  and  kept  in  liis 
stable  two  stallions  of  great  value,  to-wit,  one  of  the  value 
of  $500,  and  the  other  of  the  value  of  $400,  which  he  kept 
for  the  purpose  of  foal-getting,  and  that  the  defendant, 
well  knowing  said  facts,  on  or  about  the  Ist  day  of  Febru- 
anfy  1863,  applied  to  the  plaintiff  to  procure  the  horse  of 
the  defendant  to  be  kept  by  the  plaintiff  in  his  stable, 
and  to  induce  the  plaintiff  to  receive  said  horse  and  keep 
the  same  in  his  stable,  he  represented  to  the  plaintifi*  that 
said  horse  had  had  the  disease  commonly  called  horse 
distemper,  but  had  entirely  recovered  therefrom,  and  could 
not  communicate  said  disease  to  other  horses.  The  com- 
plaint then  avers  that  said  disease  is  contagious  in  the 
earlier  stages  thereof,  as  the  defendant  knew,  and  that  in 
truth,  and  in  fact,  said  horse  of  defendant  then  had  said 
disease  in  the  stage  in  which  it  was  contagious,  as  defend- 
ant well  knew,  but  the  plaintiff,  relying  upon  and  beUeving 
the  representations  of  the  defendant  aforesaid,  and  being 
ignorant  of  the  fact  that  said  horse  was  so  diseased,  received 
said  horse  into  his  livery  stable,  and  that,  in  consequence 
thereof  and  by  the  exposure  thereby  made,  the  plaintiff's 
stallions  contracted  said  disease  from  the  defendant's  horse ; 
that  said  disease  made  said  stallions  sick  from  about 
the  Ist  day  of  Marchy  1863,  and  in  consequence  thereof 
said  stallions  were  both  rendered  entirely  unfit  for  service 
during  the  entire  foal-getting  season  of  the  spring  of  1863 ; 
and  that  on  or  about  tiiie  1st  day  of  May^  1868,  one  of  said 
stsdlions,  to-wit,  the  one  worth  $500,  died,  wherefore  the 
pMntiff  says  he  is  damaged,  &c.  A  demurrer  to  this  com* 
plaint  was  overruled.    This  is  the  first  error  assigned. 

On  the  trial,  the  court  permitted  the  appellee  to  testify, 
over  the  objection  of  the  appellant,  that  ^^The  prospect 
for  the  brown  stallion  mentioned  in  the  complaint  for  a 
stand,  during  the  season  he  was  sick  with  the  distemper,  was 
good.  The  horse  if  properly  handled  could  probably  have 
tended,  and  would  probably  have  received,  from  eighty  to 
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one  hundred  mares  during  the  foal-getting  season,  and  I 
think  I  lost,  by  the  loss  of  the  season^  about  $250."  Did  the 
court  err  in  admitting  this  testimony?  This  is  the  next 
questioh  presented  by  the  record. 

The  appellant,  at  the  proper  time,  requested  the  court  to 
give  the  following  instructions  to  the  jury:  "If  the  jury 
should  find  that  all  the  material  allegations  of  the  complaint 
are  proved  by  a  preponderance  of  evidence,  then,  in  esti- 
mating the  damages  for  the  injury  to  the  brown  stallion 
mentioned  in  the  complaint,  you  will  have  to  find  the  differ- 
ence in  his  value  at  the  time  he  took  the  distemper  and 
after  he  got  over  it;  also  the  cost  of  curing  him;  also, 
what  it  would  have  cost  the  plaintiff  to  procure  another 
stallion,  as  good  and  similar  in  all  respects,  for  the  time  he 
was  disabled  from  the  sickness.  And  in  estimating  the  dam- 
ages you  cannot  take  into  consideration  the  probable  profi^ss 
the  plaintiff  would  have  made,  if  the  horse  had  not  become 
diseased,  in  making  his  stands  through  the  season  during 
which  he  was  disabled  from  sickness."  The  court  refused 
jthe  instruction,  and  the  appellant  excepted.  This  is  the 
third  error  assigned  by  the  appellant. 

The  first  objection  urged  to  the  sufficiency  of  the  com- 
plaint is,  that  the  horses  alleged  to  have  been  injured  are 
not  described  with  sufficient  certainty.  This  objection  is 
not  presented  by  the  demurrer.  The  statute  provides  that, 
^^  Where  the  allegations  of  a  pleading  are  so  indefinite  or 
uncertain  that  the  precise  nature  of  the  charge  or  defense 
is  not  apparent,  the  court  may  require  the  pleading  to  be 
made  de&iite  or  certain  by  amendment."  2  G.  &  H.,  §  90, 
p.  112.  It  was  held,  in  the  case  of  Prindle  v.  Cantthers^  15 
N.  T.  R.,  425,  that  such  objections  could  not  be  presented 
by  demurrer,  but  that  a  motion  to  make  the  faulty  pleading 
more  definite  and  certain  was  the  correct  practice. 

Again,  it  is  insisted  that  the  averment  that  the  plaintiff 
kept  a  livery  stable  does  not  exclude  the  idea  that  he  re- 
ceived sick  and  diseased  horses,  and  that  an  averment  of 
the  condition  in  which  he  accepted  horses  should  have  been 
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made.  It  does  not  seem  to  us  that  the  allegation  that  the 
plaintiff  kept  horses  for  hire,  and  that  his  business  was  to 
feed  and  stable  horses,  will  permit  the  inference  that  he  kept 
a  hospital  for  horses  sick  with  contagious  diseases. 

The  appellant  objects  that  the  complaint  does  not  aver 
that  the  injury  resulted  without  the  fault  or  negligence  of 
the  plaintiff,  and  it  is  insisted  that  the  averments  show  that 
it  did  result  from  such  negligence.  The  averments  are  that 
the  plaintiff^  being  ignorant  of  the  condition  of  the  horse, 
and  relying  upon  and  believing  the  representations  of  the 
defendant,  received  it;  and  that  the  defendant  knew  that 
the  disease  was  contagious  in  its  earlier  stages,  and  that 
the  defendant  knew  that  his  horse  then  had  the  disease  in 
the  stage  in  which  it  was  contagious.  We  know  of  no 
rale  that  would  require  the  keeper  of  a  Kvery  stable  to 
inform  himself  so  thoroughly  in  farriery  as  to  enable  him  to 
determine,  upon  inspection,  the  exact  stage  any  disease  had 
reached  in  a  horse  brought  to  be  kept  in  his  stable,  and 
whose  owner  assumed  to  state  from  his  own  knowl- 
edge the  condition  of  the  animal.  This  must  certainly 
be  the  case  where,  as  in  the  present  instance,  the  danger 
of  communicating  the  disease  depended,  as  it  is  averred, 
upon  the  time  which  had  elapsed  since  it  had  been  con- 
tracted by  the  defendant's  horse,  a  fact  which  must  have 
been  peculiarly  within  the  knowledge  of  the  defendant; 
and  as  it  is  charged  that  he  knew  that  the  danger  depended 
upon  this  lapse  of  time,  he  must  be  held  liable  for  the 
damage  resulting  from  his  false  statement  in  regard  to  this 
fact.  It  seems  to  us  that,  upon  the  complaint,'  the  plaintiff 
had  a  right  to  rely  upon  such  statements,  and  hold  the 
owner  responsible  for  their  truth.  The  defendant  knew 
the  risk  to  which  he  was  exposing  the  plaintiff,  and  should 
have  been  careful  not  to  mislead  him  by  his  representations. 
That  the  defendant  is  liable  for  the  injury  resulting  to  the 
plaintiff,  is  decided  in  Hose  v.  WaUacCj  11  Ind.  112,  which 
is  a  case  exactly  in  point.  The  demurrer  was  correctiy 
overruled. 
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The  next  error  assigned  requires  us  to  consider  what 
recovery  could  be  had  for  the  loss  occasioned  by  the 
sickness  of  the  brown  stallion.  The  complaint  avers  that 
the  animal  was  not  kept  as  a  livery  horse,  but  that  his 
services  were  rendered  during  a  particular  season  of  the 
year,  and  that  the  defendant  well  knew  this  fact  when 
he  placed  his  horse  in  the  plaintiff's  stable.*  The  entire 
expense  of  keeping  and  care  during  the  year  was  to  be 
compensated  for  by  the  earnings  during  the  season,  and 
therefore  the  expense  of  cure  and  the  cost  of  his  keep- 
ing, while  sick,  cannot  measure  the  loss.  "Nor  can  the 
plaintiff  be  required  "to  procure  another  stallion  as 
good  and  similar  in  all  respects,"  for  this  would  be  un- 
reasonable, and,  indeed,  impossible.  Ko  two  animals  are 
exactly  alike,  and  many  things  are  to  be  considered  as 
making  up  the  value  of  a  stallion,  which  cannot  all  be  found 
united  in  the  same  exact  proportion  in  any  two  living 
creatures.  Thus:  size,  symmetry,  Uneage,  speed,  health, 
color,  age  and  disposition.  And  were  such  identity  dis- 
covered, there  must  still  exist  in  the  minds  of  those  who 
would  bo  likely  to  avail  themselves  of  the  services  of  the 
animal,  a  conviction  that  all  these  things  were  duplicated 
in  the  substituted  horse.  The  instructions  asked  by  the 
defendant  were  therefore  properly  refused. 

It  is  objected  that  the  plaintiff'  was  permitted  to  testify 
as  to  the  probable  value  of  the  services  of  the  horse  during 
the  season.  We  do  not  know  what  instructions  were  given 
to  the  jury  to  aid  them  in  determining  the  measure  of 
damages,  but  it  seems  to  us  the  evidence  offered  was  proper 
for  the  consideration  of  the  jury  in  forming  such  estimate. 
In  an  action  for  libel,  for  publishing  a  statement  in  the 
London  Times  that  a  vessel  was  unseaworthy,  the  plain- 
tiff'was  allowed  to  prove  the  average  profits  on  such  a  voyage 
as  was  contemplated,  and  the  jury  were  told  that,  with  a 
view  to  estimate  the  damage,  they  might  lopk  to  the  plain- 
tift"s  business,  and  his  general  rate  of  profit,  but  that  the  evi- 
dence of  profits  was  not  regarded  properly  as  a  measure  of 
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of  damages.  Ooltman,  J.,  said:  "With  respect  to  the 
damages,  the  jury  most  have  some  mode  of  estunating 
them,  and  they  would  not  be  in  a  condition  to  do  so  unless 
they  knew  something  of  the  plaintiff's  business  and  the 
general  return  from  his  voyages."  Ingram  v.  Lawson,  6 
Bing.  N.  C.  212.  So  in  the  present  case,  it  was  proper  the 
jury  should  have  information  of  the  prospects  for  the 
season,  not  as  the  measure  of  damages,  but  as  a  guide  to 
the  exercise  of  that  discretion,  which  must  always,  to  a 
cei'tain  extent,  rest  with  a  jury.  That  the  court  properly 
instructed  them  upon  this  point,  we  do  not  doubt. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent 
damages. 

F.  T,  Hordy  for  appellant. 

J2.  HiU  and  J.  M.  Sogers^  for  appellee. 


Flatter  v.  McDbbmitt. 

UiscoiTDUCT  OF  JiTBT. — ^Tho  XDiscoDduot  of  a  juror  ^wliicli  will  fumisli  a 
ground  for  a  new  trial  must  be  gross,  and  probably  haye  injured  the 
complaining  party. 

BIiscoNDUCT  OF  ABBiTaATOBS. — Arbitrators  must  act  fairly,  but  their  inter- 
course with  the  parties  or  with  strangers  on  the  subject  of  the  arbitra- 
tion, untainted  with  unfairness  or  firaud,  cannot  affect  their  award. 

APPEAL  from  the  Blackford  Common  Pleas. 

Gregory,  J. — The  case  in  judgment  is  under  considera- 
tion in  this  court  for  the  second  time.  15  Ind.  889.  It  is 
now  urged  that  the  court  below  erred  in  not  setting  aside 
the  award  on  the  ground  of  the  misconduct  of  the  appellee 
and  one  of  the  arbitrators.  Issues  of  fact  were  made  and 
tried  by  the  court    A  motion  for  a  new  trial  was  over- 
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ruled,  and  final  judgment  rendered  on  the  award.  The  evi- 
dence of  the  misconduct  complained  of  was  before  the 
court  below  and  the  finding  was  against  the  appellant. 

One  of  the  grounds  for  setting  aside  an  award,  provided 
for  by  the  statute,  is  ^'  That  the  arbitrator  or  arbitrators  was, 
or  were,  guilty  of  misconduct  in  refusing  to  postpone  the 
hearing  upon  sufficient  cause  shown,  or  in  refusing  to  hear 
evidence  material  and  pertinent  to  the  controversy,  or  any 
other  misbehavior  by  which  the  rights  of  any  party  shall 
have  been  prejudiced."    2  G.  &  H.,  §  16,  clause  2,  p.  346. 

It  appears  that  the  two  arbitrators  selected  by  the  parties 
could  not  agree;  they  selected  a  third,  one  Hughes.  Mc- 
Dermitt  went  for  him,  and  as  they  were  returning  to  the 
place  of  meeting,  before  Hughes  was  sworn,  and  before  he 
entered  upon  his  duties,  McDermitt  pointed  out  to  him  the 
premises  to  which  the  controversy  related.  There  was  no 
evidence  before  the  court  to  show  that  the  rights  of  Flatter 
had  been  prejudiced  by  this  conduct  of  McDeimitt  and 
Hughes. 

The  rule  recognized  by  this  court  in  the  case  of  jurors, 
is  that  the  misconduct,  to  amount  to  a  cause  for  a  newtrial, 
must  be  gross,  and  probably  have  iqjured  the  complaining 
party.  WhdcheU  v.  The  Statey  23  Ind.  89 ;  Harris^  v.  Price^ 
22  Ind.  165. 

Arbitrators  are  selected  out  of  com't;  their  proceedings 
are  open ;  they  do  not  retire  under  a  sworn  bailiff  to  con- 
sider of  their  verdict.  They  are  more  like  the  judges  of  a 
court  than  jurors.  They  must  act  fairly,  but  their  inter- 
course with  the  parties  or  strangers  on  the  subject  of  the 
arbitration  before  them,  untainted  with  unfairness  or  fraud, 
cannot  affect  their  award.  This  is  the  only  question  argued 
in  the  brief  of  the  appellant^  and  no  other  has  been  considr 
ered  by  us. 

The  judgment  is  affirmed,  with  costs* 

J.  BrovmUcj  for  appellant. 

W.  March,  for  appellee. 
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[25  3^  €k):TTRA€T. — CovfliDBmATioir. — A. signed  a  written  contrMt  hj  which  he 

i^  S»7  agreed  to  enter  the  military  eerrice  of  the  UfiiUd  States  to  the  credit  of 

I  25  8*^8;  Tobin  township,  in  consideration  of  the  payment  of  a  bounty  of  $100. 

—  B,  the  agent  of  the  township,  accompanied  A  to  the  mustering  officer  to 

procure  his  muster  ii^  and  to  pay  ahim  the  bounty  promised.  While  there, 
A  was  offered  by  others  a  bounty  of  $850»  and  refiised  to  perform  his  con- 
tract, unless  the  township  would  pay  him  that  amounts  and  B,  thereupon,  to 
induce  A  to  perform  his  contract,  projnised  that  he  would  be  responsible 
that  A  should  receive  that  amount  from  Tobin  township. 
Held,  that  as  A  was  already  bound  )>y  his  contract  to  enter  the  military 
service  for  a  boun|ty  of  $100«  there  was  no  conaideration  for  the  promise 

to  pay  him  more, 

I 

* 

APPEAL  from  the  Perry  Oommon  Pleas. 

Eat,  J. — Complaint  for  work  and  labor  performed.  The 
bill  of  particulars  filed  with  the  complaint  is  as  follows : 
"To  services  in  the  United  States  army,  which  were  credited 
to  Tobin  township,  at  the  request  of  stdd  Beyndds^  and 
payment  of  which  was  promised  by  said  Beynoldsy  $360/' 
Answer,  general  denial.  Trial  by  the  court.  Finding  for 
the  appellee.  Motion  for  a  new  trial  overruled,  and  judg- 
ment on  the  finding  of  the  court  for  $250.*^ 

The  error  assigned  is  that  « the  finding  and  judgment  of 
the  court  are  contrary  to  the  law,  and  to  the  evidence  given 
on  the  trial." 

The  evidence  shows  that  Beynolds  was  appointed  treas* 
urer  of  an  association  of  the  citizens  of  Tobin  township, 
jPerry  county,  to  raise  money  to  clear  the  township  of  the 
•  draft.    Nugent  and  others  had  signed  a  recruiting  roll,  and  by 
the  contract  with  the  recruiting  oflicer  were  to  be  credited  to 
Tobin  township  on  the  muster-in  roll,  and  were  each  to  re- 
ceive $100  bounty  out  of  the  money  raised  by  said  town- 
ship.   The  plaintiflT  states,  "  We  left  here  as  the  recruits  of 
Tobin  township,  going^to  JeffersonviUe  to  be  mustered  in/' 
It  was  necessary  for  the  recruits  to  go  to  JeffersonviUe  to  be 
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miistered  into  the  service,  and  Seynolds  was  appointed  to 
go  with  them  and  pay  them  the  $100  bounty  at  the  muster- 
ing office.  Thus  far  there  is  no  conflict  in  the  testimony. 
There  is  also  testimony  tending  to  show  that,  on  the  way 
from  Tobin  township  to  JeffersonviUej  Reynolds  told  Nugent 
and  others  that  he  would  give  j^lO  more  than  a  recruiting 
agent  who  came  aboard  the  boat  and  offered  $360  bounty. 
At  Jcffersonville,  while  the  muster  rolls  were  being  made  out, 
a  recruiting  agent  from  EvansviUe  was  offering  $350  boimty . 
Nugent  said  he  would  give  Tobin  township  the  refusal  of  his 
services  as  a  recruit,  and  told  JReynoldSj  who  said  he  would 
make  the  bounty  of  Tobin  township  as  much  as  any.  Nu- 
gent  told  him  the  township  would  not  raise  the  money.  H^ 
replied,  "Don't  stand  back.  I  am  responsible."  To  which 
Nugent  repl^d,  "Your  obligation  is  good.*'  Nugent  was 
afterward  credited  upon  the  muster  rolls  to  Tobin  toHvn- 
ship,  received  $100,  and  told  the  mustering  officer,  according 
to  the  testimony  of  Reynolds^  that  he  had  received  the 
bounty  promised. 

It  is  urged,  on  behalf  of -the  appellant,  that  the  promise^ 
of  Reynolds  to  pay  $850  was  void  for  '^ant  of  consideration. 
This  position,  in  our  judgment,  is  correct^  The  contract 
was  already  complete  and  perfect  Nugent  had,  as  he  states, 
agreed  to  enter  the  military  service  of  the  United  States 
and  have  the  credit  given  to  Tobin  township,  upon  the 
promise  that  he^hould  be  paid  the  sum  of  $100,  That  prom- 
ise was  binding  upon  both  parties.  The  one  promise  was  ^ 
a  sufficient  consideration  for  the  other.  He  now  claims 
that  the  appellant,  to  induce  him  to  fulfill  his  legal  obliga- 
tion, promised  to  pay  him  an  additional  sum.  There  were)- 
no  new  duties  assumed  by  Nugent^  but  he  claims  that,  in 
consequence  of  the  promise  by  the  appellant,  he  went  for- 
ward and  performed  the  contract  he  was  already  under 
legal  obligation  to  comply  with.  If  the  appellant  made 
the  promise,  it  was .  without  any  adequate  consideration, 
and  cannot  be  enforced  in  law.  1  Parsons  on  Contracts, 
5th  ed.,  437.    That  a  promise  to  do  what  a  person  is  bound 
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to  do  by  law  is  not  a  good  coiiBideration  for  another  under* 
taking,  and  that  a  person  is  not  bound  to  fulfill  his  promise 
to  pay  another  for  doing  what  he  is  bound  by  law  to  do,  is 
well  settled./  Thus,  a  promise  to  pay  extra  compensation 
to  a  witness  obliged  by  law  to  attend  upon  subpoena  is  not 
binding,  if  the  witness  has  been  eerved.  In  Coains  v. 
^Go/irfroyj  1  Bam.  &  Adolph,  949,  Lord  Tenterdbn,  C.  J.,  says : 
"K  it  be  a  duty  imposed  by  law  upon  a  party  regularly 
subpoenaed  to  attend  from  time  to  time  to  give  his  evi- 
dence, then  a  promise  to  give  him  any  remuneration  for 
loss  of  time  incurred  in  such  attendance  is  a  promise  with- 
out consideration.^'  And  it  can  make  no  sort  of  difference 
whether  the  duty  be  one  imposed  by  statute,  or  one  which 
has  been  assumed  by  contract.  The  well  known  cases  of 
promises  by  masters  of  vessels  to  pay  sailors  extra  for  doing 
only  their  duty,  illustrate  this.  Harris  v.  Waisorij  Peake 
72;  StUk  V.  Myrickf  2  Camp.  817.  On  the  same  principle,  a 
promise  by  a  creditor  to  accept  part  payment  of  a  debt  in 
.  full  satisfaction  is  not  binding.  In  like  manner,  a  promise 
by  the  holder  of  a  joint  and  several  note  to  one  maker,  who 
had  paid  part  or  promises  to  pay  part,  to  look  only  to  the 
other  maker  for  the  balance  is  not  binding,  and  is  no  defense 
to  an  action  to  recover  such  balance  of  the  first  maker.  The 
payment  of  a  debt  by  a  debtor,  the  same  being  due  and  pay- 
able, is  not  a  sufficient  consideration  to  support  a  promise. 
lit  is  not  considered  as  any  detriment  to  the  debtor,  or  benefit 
^Vto  the  creditor.  The  one  pays  what  he  was  bound  to  pay, 
and  the  other  receives  no  more  than  his  just  debt  Such  a 
consideration  is  merely  nominal  and  insignificant,  and  is 
deemed  in  law  no  consideration  at  all.  Smith  v.  JBartholo- 
mew  et  al.j  1  Metcalf  276. 

Nor  does  it  add  anything  to  the  plaintiff's  claim  in  this 
case,  that  he  attempts  to  establish  a  personal  contract  with 
the  agent  of  those  to  whom  he  was  already  bound.j  He 
knew  of  that  agency,  and  therefore  could  only  treat  with 
him,  so  far  as  the  subject  matter  of  th0.t  contract  was 
involved,  in  his  capacity  as  agent.    The  plaintiff  well  knew 
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that  the  defendant  accompanied  him  as  the  agent  of  the 
parties  with  whom  the  contract  had  been  made,  simply  to 
comply  with  the  terms  of  the  contract,  and  that  as  such 
agent  he  had  no  power  to  make  any  new  contract,  still  less 
to  release  the  plaintiff  from  the  obligation  already  incur- 
red, and  make  a  new  contract  on  his  own  behalf. 

Upon  the  evidence  in  this  case,  there  can  be  no  recovery 
against  th6  defendant.  The  new  trial  should  have  been 
granted. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

L.  Q.  ^  C.  A.  DeBrvIeTy  for  appellant. 

T,  F.  DeBndeTj  for  appellee. 


SmoNS  V.  The  State. 

Iin>iCTHENT. — ^Liquor  Law. — ^Indictment  charging  thai  A  did,  on^  &c^  ^'een 
and  give  away  certain  intoxicating  liquorS|  at  and  for  the  sum  of  ten 
cents,"  to  a  minor.  The  eyidence  showed  that  the  liqnor  had  been  given 
away. 

Heldf  that  the  giving  away  of  intoxicating  liquor  to  a  minor  is  an  indictable 
offense  under  the  statute. 

Seldj  also,  that  the  charge  was  double,  and  the  indictment  proba)^  bad,  on 
motion  to  quash,  but  the  fault  in  the  pleading  could  not  be  reached  by  a 
motion  for  a  new  trial. 

APPEAL  from  the  Jennings  Circuit  Court. 

Frazer,  C.  J. — This  was  an  indictment  against  the  ap- 
pellant, charging  that  he  "did,"  Ac,  sell  and  give  away 
certain  intoxicating  liquors,  at  and  for  the  sum  of  ten  cents," 
to  a  person  under  the  age  of  twenty-one  years.    A'plea  of 
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not  guilty  was  entered,  and  a  trial  had,  which  resulted  in  a 
verdict  of  guilty.  A  motion  for  a  new  trial  was  overruled, 
and  this  is  the  only  error  assigned  which  need  be  noticed, 
inasmuch  as  its  determination  necessarily  settles  every  other 
question. 

The  evidence  established  the  charge  of  giving  to  an 
infant,  but  not  of  selling,  and  the  appellant  contends  that 
such  giving,  without  other  facts,  does  not  constitute  an 
offense.  It  seems  to  us  that  the  statute  is  plainly  against 
this  proposition.  It  expressly  enacts  that,  "  if  any  person 
shall  sell,  barter  or  give  away  any  intoxicating  liquors  to  any 
person  under  the  age  of  twenty-one  years,  &c.,  the  person 
fio  offending  shall  be  fined,"  &c. 

The  judgment  is  affirmed,  with  costs. 

OPINION  ON  PETITION  FOB  REHEABINa. 

Frazbb,  0.  J. — The  only  question  presented  for  our  con- 
sideration on  the  hearing,  was  fully  decided  in  the  original 
opinion.  We  are  now  asked  to  pass  upon  another  point, 
which,  though  not  previously  suggested  by  the  appellant's 
counsel,  was  nevertheless  fully  considered  in  the  consultation 
of  the  judges,  but  no  allusion  was  made  to  it  in  the  opinion, 
for  the  reason  that  we  supposed  it  was  not  desired.  Though 
it  is  too  late  on  petition  for  a  rehearing  to  present  a  point  in 
argument  for  the  first  time,  we  have  chosen  in  this  case  to 
relax  that  rule,  for  the  purpose  of  giving  our  unqualified 
sanction  %  >  the  proposition  expressed  in  the  argument  more 
doubtingly  than  it  need  be,  that  the  same  rules  that  apply  to 
other  cfiminal  cases  apply  also  to  those  of  this  particular  class. 

The  point  now  urged  is,  that  there  was  a  fatal  variance 
between  the  proof  and  the  charge,  the  latter  alleging  a 
sale,  and  the  proof  establishing  a  giving.  We  understand 
the  indictment  as  clearly  charging  both  a  giving  and  selling. 
It  is  very  true  that  this  was  bad  pleading,  and  if  a  motion 
to  quash  had  been  made  it  must  probably  have  been  sus- 
tained.   The  charge  was  doable,  or  else  could  not  possibly 
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have  been  true  in  both  forms  as  to  one  drink  of  liqnor,  but 
the  fault  in  pleading  could  not  be  reached  by  a  motion  for 
a  new  trial.  There  should  have  been  two  counts  in  the 
indictment,  one  for  selling  and  the  other  for  giving,  if  there 
was  doubt  as  to  which  charge  the  evidence  would  sustain* 
But  if  the  defendant  goes  to  trial  upon  such  an  indictment 
as  this  was,  it  is  sufficient  if  the  evidence  sustains  one  of 
the  charges.  A  verdict  that  he  is  guilty  of  one  charge, 
and  taking  no  notice  of  the  other,  is  equivalent  to  a  verdict 
of  not  guilty  as  to  the  latter,  and  will  bar  another  prosecu- 
tion for  it. 

The  petition  for  a  rehearing  is  overruled. 

H.  W.  Harrington^  for  appellant. 

D.  E.  Williamson^  Attorney  General,  for  the  State. 


Graham  v.  The  Board  of  Commissioners  of  Daviess  County. 

CouKTT  CoHMissiovEBS. — Appkaii.— -The  Board  of  Commissioners  of  Dameu 
county  having  appropriated  the  sum  of  $600  to  each  Tolunteer  and  draft- 
ed man  who  should  enter  the  military  serrioe  to  the  credit  of  the  county, 
and  to  each  person  furnishing  a  substitute,  A  filed  an  affidavit  e,  .teging  that 
he  was  a  oitisen  of  the  county,  that  the  action  of  the  board  was  illegal, 
and  t&at  he  was  aggrieyed  thereby,  and  thereupon  prayed  an  appeal  to  the 
Circuit  Court,  and  filed  an  appeal  bond  which  was  approved.  In  the 
Circuit  Court  the  appeal  was  dismissed  on  motion  of  the  board. 

Jleldj  that  the  appeal  was  properly  taken,  and  that  the  legality  of  the  action 
of  the  board  could  not  be  tried  in  the  Cireoit  Court  on  motion  to  dismiss. 

APPEAL  from  the  Daviess  Circuit  Court. 
Ray,  J. — On  th  6th  of  January y  1866,  the  auditor  of  Daviess 
county  issued  his  precept  to  the  sheriff,  directing  Inrn  to 
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Bommon  the  board  of  commissioners  to  meet  at  the  court 
house  on  Saturday,  January  14th,  1865.  This  writ  was 
served  on  the  7th  of  January.  At  a  special  January  term 
of  the  board,  on  the  4th  day  of  said  term,  being  January 
2l8t,  1865,  the  board  passed  an  order  appropriating  $600  in 
county  orders  to  volunteers,  drafted  men  and  persons  fur- 
nishing substitutes  in  anticipation  of  the  pending  draft, 
mustered  into  the  service  of  the  United  States  and  credited 
on  the  quota  of  the  county.  The  auditor  of  the  county  was 
authorized  to  issue  the  county  order  upon  the  certificate  of 
the  mustering  officer  at  Indianapolis.  On  the  10th  of  Fdh 
ruary,  the  board  again  met  in  special  session  and  passed 
an  order  approving  the  action  of  the  auditor  in  issuing 
eighty-one  orders,  under  the  resolution  of  the  board  passed 
at  their  January  session,  the  orders  having  been  issued  upon 
the  certificate  of  the  provost  marshal  at  JEvaiisville,  instead 
of  the  officer  at  Indianapolis^  and  ordering  that  three  per- 
sons who  had  furnished  substitutes  should  each  be  paid  §600 
in  county  orders,  upon  their  paying  $50  each  into  the 
county  treasury.  On  the  16th  day  of  February^  Graham  filed 
an  affidavit  alleging  that  he  is  a  citizen  of  said  county ;  that 
the  action  of  the  board  is  illegal,  and  that  he  is  aggrieved 
thereby,  and  asking  an  appeal  from  said  order.  lie  also 
filed  an  appeal  bond,  which  was  approved,  and  a  transcript 
of  the  proceedings  was  certified  to  the  Circuit  Court.  In 
the  Circuit  Court  the  board  of  commissioners  appeared  by 
attorney  and  moved  the  court  to  dismiss  the  appeal,  for  the 
reason  that  "the  board  were  justified  bylaw  in  making 
said  appropriations;  and  that  the  acts  of  the  board  were 
legalized  by  a  late  act  of  the  legislature;  and  that  no  appeal 
was  authorized  from  said  order,  and  an  imperfect  record 
herein."  The  court  sustained  the*  motion,  and  rendered 
judgment  against  Gralvam  for  costs.  Graham  excepted, 
and  appealed  to  this  court. 

The  errors  assigned  are,  that  the  court  erred  in  sustaining 
the  motion  to  dismiss  the  appeal,  and  in  rendering  a  judg* 
ment  against  Graham  for  costs. 
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Every  provision  of  the  statate  in  regard  to  taking  an 
appeal  from  an  order  of  the  conmiission^  has  been  com- 
plied  with.  The  affidavit  has  been  filed  in  the  office  of  the 
county  auditor,  showing  the  interest  of  the  party  appealing, 
and  the  affidavit  clearly  indicates  the  orders  from  which 
the  appeal  is  taken.  The  appeal  bond  is  also  filed  and 
approved  by  the  auditor.  It  is  objected,  however,  that  two 
appeals  should  have  been  taken.  If  this  were  true,  it 
Would  furnish  a  very  unsatisfactory  reason  for  dismissing 
without  trial  the  one  which  had  been  taken.  But  the  appeal 
is  sufficient.  The  second  order  is  but  an  approval  of  the 
proceedings  of  the  auditor  in  issuing  the  county  orders 
upon  the  certificate  of  the  officer  at  EvansviUe,  in  place  of 
the  officer  at  Indianapolis.  It  was  but  a  continuance  and 
part  of  the  original  proceedings,  and  the  appeal  presented 
the  entire  action  of  the  board  of  commissioners  for  review 
in  the  Circuit  Court.  The  motion  to  dismiss  assumes  the 
very  question  to  be  decided  in  the  court,  whether  the  act 
of  the  legislature  had  legalized  the  orders  of  the  commis- 
sioners? This  question,  the  appeal  presented  to  the  court 
for  decision,  and  it  was  the  duty  of  the  court  to  pass 
upon  it. 

The  order  and  judgment  dismissingthe  appeal  is  reversed, 
with  costs,  and  the  cause  remanded  for  further  considera- 
tion in  the  Circuit  Court 

J.  W.  BurtoUj  A.  G.  Porter,  B.  Harrison  and  W.  P.  Fish- 
backj  for  appellant. 

JR.  A.  Clements  J  jr. y  for  appellee. 
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MoEjoght  and  Others  v.  Kniselt  and  Others. 

Affeaj..-— An  appeal  wHl  lie  to  the  Supreme  Conrt  from  an  interloontory 
order  directing  the  payment,  of  money  intouconrt,  in  a  proceeding  enpple- 
mentary  to  execution. 

Pboceedihqs  Supplemsittabt  to  EzsovnoK. — ^A  being  summoned,  in  a  pro- 
ceeding supplementary  to  execution,  to  answer  as  to  an  alleged  indebtedr 
ness  to  the  execution  defendant,  it  appeared  that  he  had  executed  certain 
promissory  notes  to  the  latter,  payable  at  a  bank  in  this  State,  which  had 
been  assigned  to  other  parties  before  the  commencement  of  the  proceed- 
ings, in  payment  of  preexisting  debts.  The  court  directed  that  the 
money  due  upon  the  notes  should  be  paid  into  court^  and  that  the  as- 
signees should  be  made  parties  to  try  the  question  whether  they  were 
holders  of  the  paper  in  good  faith. 

Heldj  that  where  commercial  paper  is  reoeiyed  in  payment  and  extingniah- 
.ment  of  a  pre-existing  debt,  the  holder  is  entitled  to  protection. 

Held,  also,  that  the  order  of  the  court  directing  the  assignees  of  the  note  to 
be  made  parties  was  not  authorised  by  the  statute. 

Held,  also,  that  as  the  order  of  the  court  directing  the  payment  of  the 
money  into  court  could  not  protect  A  from  the  demand  of  the  assignees 
for  payment  of  the  notes,  the  order  was  erroneous. 

APPEAL  from  the  Floyd  Circuit  Court, 

Gbbgoky,  J. — This  is  a  proceeding  by  Knisdj/y  Stovt  and 
Kellogg^  judgment  creditors  of  Richie,  against  Riehiey  Akin^ 
McEkigfUj  Webber  and  Crawfordy  under  the  statute  regulating 
"  proceedings  supplementary  to  execution/^  2  G.  &  IL,  p. 
260,  et  seq.  The  complaint  averred  that  AMn  had  certain 
choses  in  action  in  his  possession  which  belonged  to  Richie; 
that  the  appellants,  McKnight  and  Webber ^  were  indebted  to 
Richie  in  the  sum  of  $1,200,  on  account  of  certain  notes 
executed  by  them  to  him.  The  defendants  answered  under 
oath,  and  Richie  and  Akin  answered  interrogatories  put  to 
them  by  the  plaintiffs. 

The  cause  was  submitted  to  the  court  for  trial;  the  evi- 
dence was  heard;  the  court  found  the  amounts  due  the 
plaintiffs  from  Richie  on  the  judgment  set  forth  in  the  com- 
plaint, appointed  a  receiver,  and  ordered  Akin  to  deliver  to 
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the  receiver  the  choses  in  action  in  his  hands  belonging  to 
JBfc/ue,  and  ordered  McKnight  and  Wdbben  to  pay  into  court 
the  money  due  from  them  on  their  notes  to  Richie;  and 
ordered  the  members  of  certain  firms,  as  soon  as  their 
names  could  be  ascertained  by  the  plaintiffs,  to  bo  made 
parties  to  the  proceedings  to  answer  as  to  whether  they 
were  the  holders  of  the  notes  of  McKnight  and  Webber  in 
good  faith.  The  cause  was  continued.  McKnight  and  Web- 
ber appeal  to  this  court  from  the  order  requiring  them  to 
pay  the  money  due  from  them  into  court. 

The  evidence  is  in  the  record.  The  notes  of  the  appel- 
lants to  Bichie  were  payable  at  a  chartered  bank  in  this 
State,  and  are  by  statute  commercial  paper,  governed  by 
the  law  merchant.  Before  the  commencement  of  these 
proceedings  the  notes  had  been  assigned  to  different  firms 
in  payment  of  pre-existing  debts  due  from  Richie  to  them, 
A  motion  is  made  by  the  appellees  to  dismiss  the  appeal, 
on  the  ground  that  there  is  no  judgment,  final  or  interlocu- 
tory, from  which  an  appeal  can,  under  the  statute,  be  taken;. 

The  statute  provides  that  "  appeals  to  the  Supreme  Court 
may  be  taken  from  an  interlocutory  order  of  any  Court  of 
Common  Pleas  or  Circuit  Court,  or  judge  thereof,  in  the 
following  cases :  1st  For  the  payment  of  money;  to  com- 
pel the  execution  of  any  instrument  of  writing,  or  the  de- 
livery  or  assignment  of  any  securities,  evidences  of  debt, 
documents  or  things  in  action."  2  Q,  &  H.,  §  576,  p^ 
277.  It  is  contended  that  the  words  "for  the  payment 
of  money,"  mean  the  payment  from  one  party  to  a  suit 
to  another ;  that  they  do  not  embrace  orders  for  the  pay- 
ment of  money  into  court.  This  is  not  a  fair  construe* 
tion  of  the  clause  under  consideration.  This  is  a  reme*- 
dial  statute  and  must  be  liberally  construed.  The  evilfe 
intended  to  be  remedied  were,  that  the  defendants  were 
often  compelled  to  part  with  their  money  under  erroneous 
interlocutory  orders  of  the  Common  Pleas  and  Circuit 
Courts,  and  were  subjected  to  the  inconvenience  of  having 
it  tied  up  to  await  tiie  slow  process  of  a  long  litigationy 
Vol.  XXV.— 22. 
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without  the  right  of  appeal  until  after  final  judgment.  An 
order  to  compel  a  defendant  to  pay  a  plaintifi*  money  can 
rarely  be  said  to  be  interlocutory.  In  the  very  nature  of 
things^  an  interlocutory  order  for  the  payment  of  money, 
in  most  cases,  is  such  an  order  as  will  place  the  money  in  a 
condition  to  abide  the  final  judgment  of  the  court  We 
think  that  an  appeal  will  lie  in  this  case.  The  court  below 
had  no  power,  under  the  statute,  to  order  the  holders  of 
commercial  paper,  assigned  to  them  by  the  judgment  debtor 
for  a  pre-existing  debt,  before  the  commencement  of  the 
proceedings,  to  be  made  parties.  The  only  provision  of  the 
statute  as  to  parties  in  a  case  like  the  one  in  judgment  is  this, 
that  '^  after  the  issuing  or  return  of  a  judgment  against  the 
property  of  the  judgment  debtor,  or  any  one  of  the  several 
debtors  in  the  same  judgment,  and  upon  an  af&davit  that 
any  person  or  corporation  has  property  of  such  judgment- 
debtor,  or  is  indebted  to  him  in  any  amount,  which,  together 
with  other  property  claimed  by  him  as  exempt  from  execu- 
tion, shall  exceed  the  amount  of  property  so  exempt  by  law, 
such  person,  corporation,  or  any  member  thereof,  may  be 
required  to  appear  and  answer  concerning  the  same  as  above 
provided."  2  G.  &  H.,  §  522,  pp.  261,  262.  There  was  no 
conflict  in  the  evidence  as  to  the  facts,  viz,  that  the  notes  in 
question  were  commercial  paper,  and  that  they  had  been  as- 
signed  before  the  commencement  of  these  proceedings,  for  a 
pre-existing  debt  due  from  Richie  to  tibe  persons  to  whom  the 
assignments  were  made.  McKnigkt  does  swear  that  he  was 
called  on  for  the  payment  of  these  notes  by  Crawford^  the 
attorney  of  Richie^  after  the  dismissal  of  a  prior  proceeding. 
But  it  is  not  shown  that  Crawford  hsid  them  as  the  attorney 
of  Richie.  There  was  nothing  in  his  relation  to  Richie  which 
would  have  prevented  him  from  acting  as  the  attorney  of 
the  holders  of  this  paper.  This  demand  of  payment  more- 
over was  before  the  commencement  of  these  proceedings. 
Says  Mr.  Parsons:  ^^  It  is  now  quite  well  settled,  that  in  ^e 
first  of  the  three  cases  before  stated,  namely,  where  negotia- 
ble paper  is  received  in  payment  and  extinguishment  of  a 
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pre-exiflting  debt,  the  holder  is  entitled  to  protection." 
1  Parsons  on  Notes  and  Bills,  221.  The  learned  author 
has  in  a  note,  (b,)  collected  the  authorities  on  this  point. 
But  this  is  not  an  open  question  in  this  State.  VaUette  v. 
Mason  d  al.^  1  Ind.,  288;  Westbrook  v.  Bobinson  et  al.y  5 
Blackf.,  105. 

As  the  statute  does  not  authorize  the  making  of  the  holders 
of  the  paper  parties  to  the  action,  it  would  follow  that  they 
could  at  any  time  demand  payment  of  McKnight  and  We6- 
ier,  and  that  the  latter  could  not  protect  themselves  by  the 
order  of  the  court  in  a  case  in  which  the  former  were  not 
parties  and  could  not  be  made  parties.  There  is  nothing 
in  the  pleadings  or  proofs  tendmg  to  show  that  the  assign- 
ments  of  these  notes  were  fraudulent. 

The  judgment  of  the  court  below  ordering  the  payment « 
of  the  money  due  from  McKnight  and  Webber  on  their  notes, 
into  court,  is  reversed,  with  costs,  and  the  cause  remanded 
to  said  court  for  further  proceedings  in  accordance  with 
this  opinion. 

IL  and  -HI  Oravfordj  for  appellants. 

T.  L.  Smith  and  M.  C.  KerVy  for  appellees. 


Wbioht  and  Another  v.  Cbxthp  and  Othera. 

pRiHciPAL  AMD  SuftETT. — ^Vevdoe  avd  Pubchasbs. — A  ezeeuted  to  B  a 

mortgage  upon  certain  real  estate  to  secure  a  note  of  $800.  On  the  same 
day  0  also  executed  to  B  a  mortgage  to  secure  the  payment  of  A's  note  to 
B  for  $800,  and  also  to  secure  a  note  of  $169  made  by  C  to  B.  Suit  by  B 
to  foreclose  both  mortgages.  D,  who  elaimed|  as  the  vendee  of  0,  the 
lands  mortgaged  by  him  to  B,  filed  his  orossHsomplaini,  aUeging  that  the 
mortgage  made  by  0  was,  as  to  the  $800  note^oal^  collateral  to  the  mort- 
gage of  A ;  that  the  mortgage  of  A  w«»t&iB  primary  security,  and  asking 
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that  the  land  mortgaged  by  A,  and  all  other  property  of  his  sabjeei 
to  execution,  might  be  exhausted  before  resorting  to  the  land  moit- 
gaged  by  C.  A  also  filed  a  cross-oomplaint  against  C  and  P,  alleging 
that  G  was,  at  the  time  of  the  execution  of  the  mortgage,  indebted  to  bim, 
A,  in  the  sum  of  $200,  and  in  consideration  of  that  indebtedness  assumed 
to  pay  that  amount  of  the  $300  note  to  D^  and  gave  said  mortgage  t< 
secure  the  payment  thereof,  and  asking  that  as  to  said  sum  of  $200  lb« 
mortgage  of  C  might  be  decreed  to  be  the  primary  security.  A  demurrer 
w|ks  sustained  to  this  cross-complaint. 

ffeldf  that  it  is  a  well  settled  principle  of  equity  jurisprudence,  which  is  ex- 
pressly recognized  by  our  statute,  that  in  cases  of  principal  and  surety, 
both  being  before  the  court,  the  creditor  may  be  compelled  to  first  exliaait 
the  property  of  the  principal. 

Heldf  also,  that  the  court  erred  in  sustaining  the  demurrer  to  the  cross- 
complaint  of  A. 

Held,  also,  that  D,  haying  purchased'  subject  to  the  mortgage  made  bj  G, 
must  be  held  to  have  taken  the  lands  subject  also  to  the  interrening 
equities  between  A  and  G. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Elliott,  J. — This  is  a  suit  by  Crump^  one  of  the  appel- 
lees, to  foreclose  two  mortgages.  The  complaint,  as  origi- 
nally filed,  contains  two  paragraphs.  The  first  paragrapb 
is  on  a  mortgage  executed  to  Crump  on  the  24th  day  of 
January^  1862,  on  a  lot  in  BumsvUley  in  Bartholom^m  county, 
by  John  /£  Wright  and  Ann  M.  Wriglit,  his  wife,  the  appel- 
lants, to  secure  a  note  for  $300,  executed  by  said  John  i/., 
on  the  same  day,  and  payable  on  the  1st  day  of  Marcli^  1863. 
The  second  paragraph  is  on  a  mortgage  executed  by  Jffc«- 
som  R.  Hook  to  said  Orumpy  on  a  tract  of  land  in  said 
county,  on  the  24th  of  January,  1862,  to  secure  a  note  exe- 
cuted by  said  Hook  on  the  same  day,  and  also  payable  on 
the  lat  day  of  March,  1863,  for  the  sum  of  #169,  and  also 
to  secure  the  payment  of  the  said  note  for  f  300,  executed 
by  said  Wright  to  said  Crump,  referred  to  in  the  first  para- 
graph of  the  complaint.  Both  mortgages  were  duly  ac- 
knowledged and  recorded.  The  complaint  was  subse- 
quently amended  by  adding  an  additional  paragraph  on 
the  mortgage  executed  by  Hook,  praying  a  foreclosure 
thereof  for  the  amount  of  both  the  notes.  A  questioa  is 
discussed  by  the  appellant's  counsel  as  to  the  effect  of  this 
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amendment,  which  may  properly  be  disposed  of  at  this 
point  in  the  examination  of  the  case.  It  is  insisted  that 
the  amendment  is  a  new  and  substituted  complaint,  and 
therefore  supersedes  the  former  complaint,  and  that  the 
•  mortgage  executed  by  Wright  and  wife  was  thereby  aban- 
doned, and  was  no  longer  in  the  case  or  before  the  court. 

It  is  not  easy  to  perceive  what  office  this  third  paragraph 
or  amendment  to  the  complaint  was  intended,  by  the  pleader, 
to  fill.  There  is,  to  be  sure,  a  slight  difference  in  language 
between  it  and  the  second  paragraph  of  the  original  com- 
plaint, but  we  see  no  difference  in  their  legal  effect.  Still 
we  do  not  think  the  record  shows  that  it  was  intended  as  a 
substitute  for  the  original.  It  makes  both  Wright  and  Hook 
defendants,  and  in  its  commencement  says :  "  That,  by  way 
of  amendment  to  his  original  complaint  herein,  filed  December 
12th,  1863,  he  says,"  &c.  It  does,  not  seem  to  have  been 
treated  as  the  only  complaint,  after  it  was  filed,  either  by 
the  court  or  parties,  and  should,  we  think,  be  regarded 
eimply  as  an  additional  paragraph. 

Subsequent  to  the  filing  of  the  amendment  to  the  com- 
plaint, MaUhias  Hook,  claiming  as  the  purchaser  of  the 
equity  of  redemption  from  Ransom  Hook^  of  the  land  des- 
cribed in  the  mortgage  of  the  latter  to  Cnimpy  was  admit- 
ted by  the  court  as  a  party  defendant,  and  thereupon  filed 
an  answer,  first,  in  denial  of  the  complaint,  and  second,  in 
the  nature  of  a  cross-complaint  against  the  defendant 
Wrighty  alleging  therein  that  he  is  the  owner  of  the  land 
described  in  the  mortgage  of  Bansom  Hook  to  the  plaintiff^, 
by  purchase  and  a  conveyance  thereof  to  him  by  said  Ban- 
som,  after  the  execution  of  the  mortgage  to  the  plaintiff*, 
and  avers  "that,  by  agreement  of  said  mortgagors  and 
mortgagee,  said  mortgage  of  said  Wright  and  wife  to  the 
plaintiff*  was  given  to  secure,  primarily,  the  payment  of  the 
sum  of  $300,  therein  specified ;  and  that,  as  to  said  sum, 
the  mortgage  of  said  Hook  was  only  secondary  and  collat- 
eral and  said  Bansom  wa%not  to  be  liable  to  the  payment 
of  any  part  of  said  sum,  nor  was  the  real  estate  so  mortgaged 
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to  be  liable  to  sale  to  pay  aDj  part  thereof,  until  the 
real  estate  mortgaged  by  said  Wrighi  and  wife  waa  exhaos- 
ted,  and  said  plaintiiSb  should  have  been  unable  to  collect 
said  sum,  in  full,  from  said  Wr^hty"  and  prayed  that,  in 
rendering  the  decree  of  foreclosure  of  said  mortgages,  the 
same  should  be  so  rendered  as  to  require  the  praintiff  first 
to  exhaust  the  property  mortgaged  by  said  Wrighi  and  wife, 
and  all  the  remaining  property  of  said  Wright  subject  to 
execution,  before  proceeding  to  sell  the  land  mortgaged  by 
said  Hansom. 

Wright  filed  an  answer  to  the  cross-complaint  of  MaUtdas 
Hook :  1st.  A  general  denial.  2d.  Also  in  the  nature  of  a 
cross-complaint  as  follows :  ^'  The  defendant  for  further  par- 
tial answer  V^ys,  it  is  true  he  executed  the  note  in  complaint 
for  (300,  but  this  defendant  being  bail  on  certain  judgments 
against  said  Hooky  the  mortgagor,  and  security  on  certain 
claims  executed  by  him  to  others,  and  contemplating  be- 
coming indebted  to  this  defendant,  and  being  largely  in- 
debted to  this  defendant,  to- wit,  the  amount  of  an  acconnt 
due  by  said  Hook  to  the  defendant,  for  $70  64,  a  part  of 
which  accrTied  afterward,  and  part  due  at  the  time,  a  copy 
of  which  is  filed  herewith."  The  account,*or  bill  of  par- 
ticulars filed,  amounts  to  f  104  27,  of  which  items  amount^ 
ing  to  $22  50  are  dated  in  March  and  AprU,  after  the  exe- 
cution of  the  mortgages,  and  the  residue  of  the  account  bears 
date  prior  to  the  execution  of  the  mortgages.  The  accoont 
is  credited  with  |33  68,  April  7th,  1862,  leaving  unpaid 
$70  64.  The  answer  alleged  further  indebtedness  by  said 
Hansom  Hook  to  Wright^  by  a  note  dated  July  20th,  1861, 
due  December  25th  of  the  same  year,  for  $20,  a  copy  of  which 
was  also  filed.  It  further  alleges  the  payment  of  certain 
judgments  rendered  by  justices  of  the  peace  against  said 
Ransom  Hooky  on  some  of  which  Wright  was  replevin  bail, 
and  in  others  the  surety  on  the  notes  upon  which  they  were 
rendered.  Transcripts  of  these  judgments  and  proceedings 
are  filed  with  the  answer,  by  wUch  it  is  shown  that  Wright 
had  become  liable  on  them  either  as  surety  on  the  notes,  or 
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as  replevin  bail  on  the  judgment^  prior  to  the  execution  of 
said  mortgages.  The  payments  thus  made,  including  the 
account  and  note  due  to  Wrightj  amount,  as  is  alleged,  to 
the  aggregate  sum  of  f 200.  The  answer  further  alleges 
that,  in  consideration  of  said  indebtedness  to  Wright^  and 
of  his  liability  to  others,  said  Hansom  agreed  with  Wright 
^^  to  assume  and  pay  off  said  sum  of  (200  of  said  note,  and 
he  did  assume  the  payment  of  smd  sum  to  plaintiff,  and 
became  liable  therefor.  And  the  balance  of  said  note  this 
defendant  is  ready  and  willing  to  pay.  And,  with  a  view 
to  the  security  of  said  sum  of  money,  and  the  payment 
thereof,  and  as  evidence  of  his  liability  therefor,  said  Ban^ 
som  R.  Hook  executed  the  mortgage  herein,  and  this  defend- 
ant is  willing  to  charge  his  said  property  with  said  balance 
of  said  $300,  to-wit,  $100  and  interest  thereon.  This  de- 
fendant says  further,  that  said  MaUJUas  Hook  is  not  an  inno- 
cent purchaser  herein,  as  said  land  was  conveyed  to  hiin 
without  consideration,  and  the  same  was  made  by  said  JRan- 
som  and  received  by  said  Matthias  with  the  purpose  and 
hitention  to  cheat,  hinder,  delay  and  defraud  the  creditors 
of  said  Barisom  Hookj  and  especially  this  defendant.  That 
said  defendant  Hansom  Hook  was  largely  indebted,  to  wit, 
to  Abraham  i2.  Clarke  in  the  sum  of  $30 ;  to  John  Ketty^  in 
the  sum  of  $25 ;  John  M.  Braden  and  another  in  the  sum  of 
$30,  and  with  a  view  to  cheat  and  defraud  said  creditors 
and  this  defendant,  said  deed  was  executed  to  and  received 
by  Matthias  HookJ'  The  answer  concludes  with  a  prayer 
that  the  land  mortgaged  by  Bansom  B.  Hook  be  first  sold  to 
satisfy  said  sum  of  $200  and  interest,  &c. 

To  this  paragraph  of  WrigMs  answer,  Matthias  Hook  and 
the  plaintiff  filed  separate  demurrers,  which  the  court  sus- 
tained, and  Wright  excepted. 

On  the  final  hearing,  the  court  rendered  a  judgment 
against  Wright  for  the  amount  of  the  $800  note  and  inter- 
est, and  a  decree  of  foreclosure  of  both  mortgages,  but 
requiring  that  the  lot  mortgaged  by  Wright^  and  all  his 
other  property  subject  to  execution,,diould  be  firstsold  and> 
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exhausted  before  any  part  of  eaid  sum  should  be  levied  of 
the  land  mortgaged  by  JRansam  Hook. 

The  ruling  of  the  court  below,  in  sustaining  the  demur- 
rers to  the  second  paragraph  of  Wrighfs  answer,  presents 
the  principal  question  here.  Did  the  court  err  in  sustain- 
ing  the  demurrers? 

In  the  discussion  of  this  question,  it  is  not  necessary  that 
we  should  notice  the 'demurrers  separately,  as  what  may  be 
said  in  reference  to  the  one,  will,  in  the  main,  apply  with 
equal  force  to  the  other.  Our  attention  will  be  directed 
more  particularly  to  the  demurrer  of  MooL 

It  is  a  well  settled  principle  of  equity  jurisprudence,  and 
expressly  recognized  by  statute,  that,  in  cases  of  principal 
and  surety,  both  being  before  the  court,  the  creditor  may 
be  compelled  to  first  exhaust  the  property  of  the  principal 
before  resorting  to  that  of  the  surety.  Indeed,  both  Wrigfd 
and  Hook  seek,  by  their  pleadings,  to  apply  the  principle 
in  the  case  before  us.  The  latter,  claiming  to  be  the  pur- 
chaser of  the  equity  of  redemption  of  the  land  mortgaged 
by  Ransom  Hook,  alleges  that,  by  agreement  of  the  parties, 
the  fnortgage  executed  by  the  latter  was  only  collateral  to 
that  executed  by  Wright^  who,  it  is  alleged,  is  the  principal 
debitor,  as  to  the  note  for  $800  executed  by  him;  and  that 
the  mortgage  executed  by  Bansom  Hook  was  only  a  secon- 
dary security  for  Wrights  debt,  and,  therefore,  cliuming  that 
the  property  mortgaged  by  the  latter  for  the  same  debt,  as 
well  as  all  his  other  property  subject  to  execution,  should 
be  first  exhausted  before  resorting  to  the  land  mortgaged 
by  Bansom  Hook.  And,  if  the  facts  alleged  by  him  are 
true,  the  position,  at  least  as  to  the  lot  mortgaged  by  Wrighty 
is  correct.  But  Wright y  in  his  answer  under  consideration, 
denies  the  truth  of  the  cross^omplaint  to  which  it  is  filed,  as 
to  the  sum  of  $200,  as  to  which  he  avers  that,  in  consider- 
ation of  the  indebtedness  of  Bansom  Hook  to  him  person- 
ally, and  of  his  liability  on  the  judgments  set  up  in  the 
cmswer,  it  was  expressly  agreed  between  the  parties  that 
said  Hook  should  pay,  Bud  that  he  did^  in  flE^t^  assume  to 
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pay  Bflid  sum  of  $200  of  the  J300  note  of  Wright  to  the 
plaintiff;  and  that,  for  the  purpose  of  Becuring  said  sum  of 
$200,  said  ffook  included  the  note  of  Wright  for  $300  in  his 
mortgage  to  the  plaintiff,  and  that  it  was  not  so  included 
merely  as  a  collateral  securiiy  for  Wrights  dcj)t  to  the  plain- 
tiff, as  alleged  by  Hook  in  his  cross-complaint.  Now,  if  the 
facta  thus  set  up  by  Wright  are  true,  as  the  demurrer  admits 
them  to  be,  then  $200  of  the  Wright  note  is,  in  fact,  the 
debt  of  Ransom  Hook^  and,  in  equity  at  least,  he  must  bo 
regarded  as  the  principal  debtor,  and  Wright  in  the  light  of 
his  surety. 

But  it  is  urged  in  argument  that,  as  both  mortgages  were 
executed  on  the  same  day,  they  should  be  taken  and  con- 
strued together  as  one  transaction,  and  that,  viewing  them 
in  that  light,  Matthias  Hook  had  the  right  to  regard  Ban- 
som\s  mortgage  as  only  collateral  to  the  mortgage  of  Wright^ 
he  having  no  actual  notice  of  the  alleged  agreement  set  up 
in  the  answer,  that  Ransom  Hook  was  to  pay  ?200  of  the 
Wright  note,  and  having  purchased  the  land  without  such 
notice,  he  is  entitled  to  be  protected  as  an  innocent  pur- 
chaser. 

A  sufficient  answer  to  this  position  is  presented  in  the 
fact  that  Matthias  Hook  had  notice  of  Ransoni^s  mortgage, 
and  purchased  the  land  subject  to  it,  and  to  all  its  legal 
incidents.  There  is  nothing  in  the  mortgage  itself  that  ho 
could  rely  upon  as  evidence  that  the  mortgage  was  only  a 
collateral  security.  The  terms  of  its  condition  are,  that 
Ransom  Hook  "shall  pay,  or  cause  to  be  paid,  to  said 
Cnimp  the  sum  of  $469,  on  or  before  the  1st  day  of  March, 
1863,"  a  part  of  which  is  evidenced. by  the  note  of  Hook, 
and  the  residue  by  the  note  of  Wright,  which  are  described 
in  the  mortgage. 

Perhaps  the  fact  that  it  secures  a  note  executed  by  Wright 
alone,  would  raise  a  prima  facie  presumption  that  it  is  his 
individual  debt,  but  it  would  not  be  conclusive  of  that  fact. 
The  purpose  and  the  consideration  inducing  the  execution 
of  the  mortgage  by  Hook,  to  secure  Wryhl^s  note,  are 
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susceptible  of  parol  proof,  as  between  him  and  Wright^  and 
whatever  the  intervening  equities  between  them  were  at 
the  time  Matthias  Hook  purchased,  he  certainly  took  the 
title  subject  to  them. 

Nothing  appears  in  the  facts  of  the  case,  as  presented  by 
the  pleadings,  from  which  he  can  claim  to  be  placed  in  a 
better  condition  than  that  occupied  by  his  vendor  at  the 
time  of  his.  purchase.  On  this  question  Williams  v.  Pary^ 
20  Ind.,  437,  seems  to  be  directly  in  point.  In  that  case, 
Diddson,  Crim,  PiersoUy  Hazlett  and  Bowen^  jointly  purchased 
a  lot  in  Anderson^  received  a  deed  of  conveyance  therefor, 
and  executed  their  joint  notes  and  mortgage  on  the  lot  to 
secure  the  purchase  money.  They  subsequently  made  a 
parol  partition  of  the  lot,  dividing  it  into  four  equal  parts, 
assigning  to  Crim  and  -Hit^&tt,  jointly,  one  part,  and  to  each 
of  the  others  a  separate  part.  They  also  agreed  to  execute 
quit-claim  deeds  to  each  other  for  their  respective  parcels 
so  assigned.  Pierson  took  possession  of  his  part  and  erected 
a  brick  building  on  it,  and  then  sold  it  to  WiUiams,  who 
.paid  him  the  purchase  money  in  full.  The  legal  title  still 
remaining  in  all  the  purchasers,  they  joined  in  a  deed  of 
conveyance  to  Williams  for  the  part  of  the  lot  purchased 
by  him  of  Pierson.  Pierson  paid  nothing  on  the  original 
purchase  money;  three-fourths  of  it  was,  however,  paid  by 
the  other  parties.  The  complaint  was  filed  to  foreclose  the 
mortgage  for  the  remaining  fourth  of  the  purchase  money. 
On  the  final  hearing,  the  court  decreed  that  the  part  of  the 
lot  set  off  to  Pierson  should  be  first  sold.  WiUiams  ap- 
pealed. Davison,  J.,  in  an  opinion  affirming  the  case, 
says :  "  The  several  owners  of  the  residue  of  the  lot  hav- 
ing each  paid  one-fourth  of  the  purchase  money,  the 
remaining  one-fourth  was,  in  equity,  the  debt  of  Pierson^ 
and,  as  his  debt,  it  was  properly  chiu*geable  on  the  portion 
set  off  to  him."  It  is  further  said,  as  to  WiUiams^  that 
*^  The  mortgage  being  duly  on  record,  he  must  be  prestuned 
to  have  had  notice  of  the  hen."  It  was  not  pretended  in 
the  case  that  WilUams  had  notice  that  Pierson  had  paid  no 
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part  of  the  purchase  money,  but  the  decision  is  evidently 
based  on  the  principle  that,  having  notice  of  the  mortgage, 
he  must  be  regarded  as  purchasing  subject  to  the  intervening 
equities  arising  under  it. 

But,  in  the  case  at  bar,  MatiHas  Hook  cannot  be  regarded 
as  an  innocent  purchaser  for  a  valuable  consideration.  The 
answ^er,  to  which  the  demurrer  was  sust^ed,  expressly 
charges  that  the  land  was  conveyed  to  him  without  consid- 
eration, and  that  the  conveyance  was  made  by  Banscm^  and 
received  by  him,  for  the  purpose  of  hindering,  delaying  and 
defrauding  the  creditors  of  said  Bansom,  This  fact  is 
clearly  well  pleaded,  and  is  therefore  admitted  by  the  de- 
murrer. 

For  the  purposes,  then,  of  this  decision,  Matthias  Hook 
must  be  regarded  as  a  fraudulent  purchaser,  and  without 
equity.  .  It  seems  to  us  clear,  that  the  court  below  erred  in 
sustaining  the  demurrers  to  Wrighes  answer. 

The  judgment  is,  in  all  things,  ireversed,  with  costs  against 
Matthias  Hooky  and  the  cause  remanded  to  the  court  below 
with  instructions  to  overrule  the  demurrers  to  the  second 
paragraph  of  the  answer  of  Wright  to  the  cross-complaint 
of  Matthias  Hook. 

F.  T.  Hordj  for  appellants. 

B.  Hill  and  J.  M.  Bogers^  for  appellees. 


Alsop  and  Others  t\  Hutobinos  and  Othera  L^~^ 
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25    347' 

pBAcncB.— Where  a  written  instrument  is  the  Ibondation  of  a  pleading^  -^  ^1 

the  original  or  a  copy  must  be  filed  with  the  pleading. 
MoBTQAGE. — A  purchased  of  B  a  tract  of  land  subjeet  to  a  mortgage  made 

by  B  to  C.    Afterward  A  mortgaged  a  pari  af  the  land  to  D,  and  then 
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sold  the  reeidne  to  E.  0,  the  original  mortgagee,  released  the  land  sold 
to  E  from  tho  lien  of  his  mortgage,  the  same  then  being  of  a  yalne  greater 
than  the  mortgage  debt  due  to  C. 
Beld^  that  D  had  an  equity  that  the  land  sold  to  E  should  be  first  subjected 
to  the  payment  of  C's  mortgage,  and  as  C,  by  releasing  the  lien  of  the 
mortgage,  depriyed  D  of  this  equity,  he  nnist«tand  the  loss. 


APPEAL  from  ttie  Clark  Circuit  Court. 

Gregory,  J. — Extsebius  Hutchings  filed  his  complaint  in 
the  court  below  against  The  Commercial  Bank  of  Neio 
Orleans  J  and  some  twenty-six  other  parties.  The  object  of 
the  proceedings  was  to  enjoin  the  bank  and  James  M.  Alsop^ 
her  assignee,  from  enforcing  a  decree  of  foreclosure  against 
Sidney  S.  Lyon  and  Henry  Hbskins.  The  record  is  very 
complicated,  but  the  material  facts  necessary  to  be  noticed 
in  tho  determination  of  the  errors  and  cross-errors  assigned 
are,  that  in  1851  Lyon  mortgaged  to  the  bank  227  acres  of 
land  in  Clark  county,  to  secure  a  debt  from  him  to  the 
latter.  In  1852,  Lyon  sold  and  conveyed  to  Henry  Hoskins 
all  tho  land  except  about  thirty-one  acres,  the  latter  assum- 
ing to  pay  the  debt  of  the  former  to  the  bank.  On  the  12th 
of  January y  1853,  Hoskins  mortgaged  to  the  plaintiff  some 
ninety-one  acres  of  the  land  he  had  so  purchased  of  Lyon. 
On  the  12th  of  December^  1853,  Hoskins  sold  and  conveyed 
to  Jefferson  and  Thomas  Conner  about  forty-one  acres  of  the 
land,  not  included  in  the  mortgage  to  the  plaintiff.  On  the 
same  day  the  bank  released  to  the  Conners  the  land  sold  to 
them  from  the  lien  of  her  mortgage.  The  land  released 
was,  at  the  time,  of  a  value  more  than  sufficient  to  satisfy 
the  mortgage  debt  of  Lyon  to  the  bank.  In  1854,  Hoskins 
sold  and  conveyed  to  Very  about  forty-one  acres  of  the 
land  embraced  in  the  mortgage  to  the  plaintiff*.  In  March^ 
1855,  the  plaintiff  sued  Hoskins  and  Very  in  the  Clark  Cir- 
cuit Court  on  his  note  and  mortgage.  Very  died  during  the 
pendency  of  the  suit,  and  his  heirs  were  made  parties  defend- 
ant. There  was  a  decree  of  foreclosure,  and  the  land  mort- 
gaged to  the  plaintiff  by  Hoskins  was  sold,  under  the  decree, 
to  Mipleyy  and  a&erward  conveyed  to  the  plaintiff.    In 
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October y  1854,  the  bank  sued  Xyon  in  the  Clark  Circuit 
Court,  and,  by  a  subsequent  amendment,  HoskiTis  was  made 
a  defendant,  and  the  complaint  so  amended  as  to  make  it  a 
proceeding  to  foreclose  tibe  mortgage  from  Lyon  to  the 
bank.  A  final  decree  of  foreclosure  was  obtained  by  the 
bank  against  I/yon  and  Hoskins.  The  bank  admits  in  her 
complaint  the  release  to  the  Conners.  The  assignee  of  the 
bank  had  caused  to  be  issued,  on  the  decree  against  Lyon 
and  Hoskins,  an  order  of  sale,  and  was  at  the  time  these 
proceedings  were  commenced,  proceeding  to  sell  the  mort- 
gaged premises  not  released.  Henry  Hbskins  died  in  1859, 
leaving  a  widow,  Josephine  JS.,  who  was  his  wife  at  the  time 
of  the  execution  of  the  mortgage  to  the  plaintiff,  and  in 
which  she  did  not  join. 

The  heirs  of  Very  file  a  cross-complaint,  in  which  they 
seek  to  open  the  sale  made  on  the  decree  of  foreclosure  in 
favor  of  the  plaintiff  against  them,  on  the  ground  that  the 
land  did  not  sell  for  its  real  value  owing  to  the  cloud  on  the 
title,  created  by  the  outstanding  mortgage  to  the  bank 
from  Ijyon. 

Josephine  B.  JSbsIcinSj  the  widow  of  Henry  SoskinSy  filed 
her  cross-complaint,  in  which  she  claims  to  be  the  owner  in 
fee  of  one-third  of  the  lands  owned  by  her  husband  during 
coverture,  and  in  the  conveyance  of  which  she  did  not  join. 
Demurrers  were  sustained  to  these  cross-complaints.  The 
defendants  answered  by  general  denial,  and  some  special 
paragraphs  which  need  not  be  noticed.  Trial  by  the  court 
Special  findings.  Motion  for  a  new  trial  overruled.  The 
evidence  is  not  in  the  record. 

The  court  below  rendered  a  final  decree  ^^  that  the  said 
Commercial  Bank  of  Neiv  OrleanSyesAd  James  M.Alsop  and  all 
other  persons,  be,  and  they  are,  hereby  perpetually  enjoined 
and  restrained  from  any  and  all  proceedings,  by  execution 
or  order  of  sale  upon  said  judgment  aforesaid  or  otherwise, 
for  the  purpose  of  collecting  said  judgment  or  any  par^ 
thereof,  out  of  any  of  the  lands  aforesaid,  or  the  property  oi 
said  Lyom;  and  that  the  said  plaintiff  and  all  the  defendants 
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herdn,  except  said  Alsop^  the  Commercial  Bank  aforesaid, 
a3id  EUza  Venfy  and  the  other  heirs  of  said  Laiorence  Very, 
deceased^  do  recover  of  said  James  M.  Alsopy  all  their  gosIb 
herein  expended.'* 

The  bank,  Abop  and  the  heirs  of  Very  assign  errors, 
which  present  most  of  the  qnestions  involved  in  this  case. 

It  is  urged  that  the  court  below  erred  in  sostaining  the 
demurrer  to  the  cross-complaint  of  Very's  heirs.    We  do 
not  think  so.    The  facta  averred  in  the  cross-complaint  are 
not  sufficient  to  entitle  them  to  the  relief  sought.    The 
Commercial  Bank  of  New  Orleans  was  not  a  necessary,  or 
even  a  proper  party  to  the  plaintifis'  proceedings  to  foreclose 
his  mortgage  against  Hoskins.    The  bank  had  the  older 
lien  and  could  not  be  affected  by  a  decree  and  sale  under 
the  junior  mortgage.    The  release  of  the  bank  to  the  Comers 
was  of  record  at  the  time  of  the  sale  under  the  plaintifis' 
decree  and  was  notice  to  the  world.    There  was  nothing 
that,  in  any  way,  affected  the  sale  which  was  not  open  alike 
to  all.    But  how  are  Very^s  heirs  injured  by  the  decree? 
The  court  rendered  a  decree  simply  enjoining  the  sale  of  the 
mortgaged  premises  under  the  decree  of  the  bank.    This 
court  could  not  reverse  such  a  decree  even  if  the  court 
below  erred  in  sustaining  the  demurrer  to  the  cross-corn* 
plaint.    It  is  claimed  that  the  complaint  is  bad  for  not  8e^ 
ting  out  a  copy  of  the  proceedings  of  foreclosure  of  the 
mortgage  from  Hoskins  to  the  plaintiff.    The  mortgage,  and 
not  tlie  proceedings  of  foreclosure,  was  the  foundation  of 
his  equity  against  the  bank*    A  copy  of  the  former  is  set 
out  in  the  complaint,  and  this  is  all  the  code  requires.   ^ 
is  contended  that  the  deed  from  Bipley  and  wife  to  the  plain- 
tiff is  not  good,  because  the  exhibit  setting  it  forth  does 
not  show  that  it  was  acknowledged  and  recorded.    This 
deed  is  not  a  necessary  exhibit  of  the  complaint;  it  is  not 
the  foundation  of  the  action,  and,  as  the  evidence  is  not  in 
the  record,  we  do  not  know  whether  it  is  acknowledged 
and  recorded  or  not    It  has  been  held,  however,  by  this 
court*  that  a  deed  is  good  between  the  parties  without  b^ 
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acknowledged  or  recorded.  Hubble  et  al,  v.  Wright  et  al.j 
23  Ind.  822.  The  equity  of  the  plaintiiF  in  the  judgment 
has  heen  settled  by  this  court  in  Aildn  et  al.  y.  Bruen  et  al.^ 
21  Ind.  137.  It  was  held  in  that  case,  that  where  the  mort- 
gagor sells  portions  of  the  land  at  difierent  times,  the  sev- 
eral parcels  will  be  liable  under  the  mortgage  in  the  inverse 
order  of  such  sales.  We  do  not  see  how  the  fact  that  JEZo^- 
kins  assumed  the  payment  of  lyon^s  debt  to  the  bank,  can 
affect  the  equity  of  the  plaintiff.  Hoskins  purchased  all  the 
land  except  about  thirty-one  acres;  he  mortgaged  a  part 
of  that  purchased  by  him  to  the  plaintiff,  and  afterward 
sold  and  conveyed  to  the  Conners  another  portion,  thus 
creating  an  equity  in  the  plaintiff  of  having  the  latter  part 
first  subjected  to  the  payment  of  the  mortgage  debt  assumed 
by  his  grantor.  Tlie  bank,  by  her  release,  deprived  the 
plaintiff  of  his  equity,  and  she  must  stand  the  loss. 

Josephine  R.  Hoskins  assigns  for  error  that  the  court 
below  erred  in  sustaining  the  plaintiff's  demurrer  to  her 
cross-complaint,  and  an  earnest  brief  is  filed  in  her  behalf. 

We  cannot  see  what  right  she  has  to  complain  of  the 
judgment  of  the  court  below.  How  is  she  injured?  Her 
husband,  as  a  part  of  the  purchase  money  of  the  land  he 
purchased  of  Lyony  assumed  to  pay  the  debt  of  the  latter 
to  the  bank.  The  court  enjoins  the  bank  from  enforcing 
its  judgment  against  I^/on  and  her  husband.  It  may  be 
that  she  has  rights  against  the  plaintiff,  but  if  she  has,  we 
think  that  she  could  reach  them  without  reversing  a  judg* 
ment  which  operates  in  her  favor. 

The  judgment  is  affirmed,  with  costs^ 

Fbazsr,  C.  J.,  was  absent. 

X  CoUinSj  N.  B.  CoUinSj  J*.  H.  StotseyAvrgy  T.  Jf.  Braum^ 
and  J.  Beidj  for  ^pellants. 

T.  L.  Smithy  M.  G.  Kerr  and  T.  W.  Qibsonj  for  appellees. 
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PBAcncE. — ^Wliere  an  argumentatiye  or  special  denial  is  filed  in  connection 
with  a  general  denial,  the  former  may  be  stricken  out  on  motion. 

Baxe. — ^Where  a  proper  result  has  been  reached,  this  court  will  not  rcTerse 
a  judgment  because  of  an  error  in  the  mode  in  which  the  result  was 
reached. 

HiOBWATS. — ^PubUc  highways  may  be  established  in  this  State,  First.  By 
order  of  the  board  of  commissioners  of  the  county.  Second.  By  express 
grant.  Third.  By  dedication,  arising  by  presumption  from  continued 
use  for  a  considerable  time  with  the  knowledge  of  the  owner,  and  without 
objection  on  his  part. 

Sajie. — A  public  highway,  howeyer  established,  cannot  be  altered  or  changed 
at  the  will  of  the  owner  of  the  land  over  which  it  passes. 

Pleadino. — Amendment. — ^As  a  general  rule,  no  material  amendment  can 
be  allowed  to  a  pleading  after  the  cause  has  been  submitted  to  the  jury,  or 
a  finding  has  been  announced  by  the  court. 

Pleading. — Where  it  is  apparent  to  the  court  that  seyeral  paragraphs  of  n 
complaint  are  founded  on  the  same  cause  of  action,  without  any  substan- 
tial variance  in  the  form  or  legal  effect  of  their  respective  ayerments,  all 
but  one  of  them  should  be  stricken  from  the  record. 

Sams. — ^Trespass. — ^Each  separate  act  of  trespass  to  land  may  be  made  the 
foundation  of  a  separate  action,  or  may  be  included  in  the  same  action  in 
separate  paragraphs,  or,  if  of  the  same  character,  may  be  included  in  the 
same  paragraph,  under  the  averment  after  the  day  named,  "and  on  divers 
other  days,''  within  a  given  period  of  time.        * 

Same. — Complaint  in  three  paragraphs  for  trespass  to  lands.  Each  para- 
graph alleged  the  trespass  to  have  been  committed  on  the  same  day,  *<and 
at  divers  other  times  since  that  time  and  before  the  commencement  of 
this  action,"  and  the  act  of  trespass  was  described  in  all  of  the  para- 
graphs in  the  same  terms. 

Heldy  that  each  paragraph  of  the  complaint  covered  all  of  the  alleged  tres- 
passes, and  in  justifying  by  answer  the  trespasses  charged  in  one  para- 
graph, the  defendant  in  fact  justified  all,  though  his  answer  in  terms 
professed  to  be  directed  to  one  paragraph  only  of  the  complaint. 

Practice. — ^Where.  an  answer  to  a  complaint  in  three  paragraphs  professes, 
in  terms,  to  answer  only  the  first,  a  motion,  after  verdict  for  the  plaintiff 
for  a  judgment  ^  on  the  pleadings,'^  is  too  vague  and  indefinite. 

APPEAL  from  the  Clinion  Circuit  Court 
Elliott,  J. — JSolcraft  sued  King  and  others  for  an  allied 
trespass  upon  his  land. 


NOVEMBER  TEEM,  1865.  85ff 

Holerftfl  V.  King  and  OU&eni. 

The  complaint  contained  three  paragraphs.  The  first 
alleges  that  the  defendants,  on  the  8d  day  of  Marchj  1864, 
and  at  divers  other  times  since  then,  and  before  the  com- 
mencement of  the  snit,  maliciously,  &c.,  and  falsely  pre* 
tending  that  the  plaintiff  was  obstructing  a  public  highway, 
and  claiming  the  right  to  remove  such  obstruction,  with 
force  and  arms  unlawfully  entered  upon  the  plaintiff's 
premises,  which  are  described,  and  then  and  there  unlaw- 
fully, &c.,  tore  down  and  destroyed  a  large  amount  of  fenc* 
ing  and  other  improvements  there  standing  and  belonging 
to  the  plaintiff,  &c. 

The  second  paragraph  alleges  that  the  defendants,  on 
the  7t&  of  Marchy  1864,  ^^and  at  divers  other  times  since 
that  time,  and  before  the  commencement  of  the  action,''  with 
force  and  arms,  &C.,  ^^  entered  upon  the  plaintiff's  premi- 
ses, situated  in  said  county  of  Clinton/'  &c.,  and  <<  tore  down 
and  destroyed  a  large  amount  of  fencing  and  other  improve- 
ments belonging  to  the  plaintiff,  whereby,"  &c. 

The  third  paragraph  alleges  that  the  defendants,  on  the 
1st  day  of  Marclij  and  at  divers  other  times,  encouraged  and 
directed  divers  persons  to  enter  upon  the  plaintiff's  premi- 
ses, situated  at,  &c,,  and  that,  by  reason  of  said  instiga- 
tion, said  persons  did  enter  upon  the  plaintiff's  premises 
at,  &c.,  and  destroyed  a  ^^  large  amount  of  fencing  and  other 
improvements  then  and  there  situated,"  the  property  of  the- 
'  plaintiff,  &c. 

King  answered  separately,  alleging  that  the  loeu3  in  quo- 
was  a  public  highway;  that  the  plaintiff  unlawfully  ob- 
structed the  same  by  building  said  fences  across  it;  that  he, 
said  Kinffj  was,  at  the  time  of  the  alleged  trespass,  super- 
visor of  the  road  district  in  which  said  highway  and  fences 
were  situitfed,  »nd  in  the  discharge  of  his  duties  as  mieh,  he 
tore  down  and  removed  so  mudb  of  said  fence  as  obstructed, 
aaid  highway  and  no  moirei  doiug  thereby  no  more  damage' 
than  was  neoessary,  Ac 

The  other  defendants  joined  in  an  answer  of  two  para-^ 
graphs  in  justification.    The  first  aUegea  that  the  locus  in 
Vol-  XXV.— 28. 
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qtw  was  a  public  highway ,  dedicated  to  the  public  as  such; 
that  the  plaintiff  had  unlawfully  built  said  fences  acroas 
said  highway,  and  thereby  obstructed  the  same ;  that  said 
defendant.  King,  was  the  supervisor  of  the  road  district  in 
which  said  highway  and  fences  were  situated,  and  said  de- 
fendants, being  citizens  of  said  district  and  liable  to  work 
the  roads  therein,  by  the  order  and  direction  of  said  Kxng^ 
as  such  supervisor,  did  tear  down  and  remove  so  much  of 
said  fences  as  obstructed  said  highway,  and  no  more,  which 
is  the  same  trespass  complained  of,  &c. 

The  second  paragraph  is  substantially  the  same  as  the 
first,  except  that  it  does  not  aver  that  theyrtore  down  the 
fences  by  the  order  of  the  supervisor. 

The  plaintiff  replied :  1st.  To  the  answer  of  J&n^,  and 
the  first  paragraph  of  the  answer  of  the  other  defendants, 
that  he  denied  the  allegations  therein,  inconsistent  with  the 
allegations  in  the  complaint.  2d.  To  all  the  paragraphs  of 
both  answers,  that,  in  the  year  1847,  the  Board  of  Commis* 
sioners  of  Clinton  county,  upon  proper  proceedings,  ordered 
and  directed  that  a  pubUc  highway  be  opened  from  the  center 
of  section  13,  in  township  20  north,  of  range  1  east,  running 
thence  north  on  the  half  section  line,  through  the  middle 
of  said  section  18  and  also  section  12,  in  township  and  range 
aforesaid,  until  it  should  intersect  the  Strawtaim  and  Lafay* 
cite  Btate  road,  and  also  ordered  and  directed  the  proper 
supervisor  to  open  the  same  and  keep  it  in  repair;  that,  in 
attempting  to  obey  said  order,  the  said  supervisor,  as  to  that 
part  of  said  road  involved  in  this  action,  opened  the  same, 
not  upon  said  half  section  line,  but,  on  an  average,  about 
three  rods  to  the  west  thereof,  and  for  a  distance  of  about 
160  rods  in  length,  and  entirely  upon  an  eighty  acre  tract 
of  land  belonging  to  the  plaintiff  thereby  cutting  off  a  dip 
of  the  width  and  length .  aforesaid,  which  was  thus  de* 
tached*  from  the  main  tract  and  rendered  worthless  to  himi 
he  not  owning  the  land  adjacent  on  the  east;  and  that  at  the 
time  said,  road  was  so  opened,  the  plwitiff  did  not  know 
that  it  was  not  on  said  half  section  line,  and  that  if  he  had 
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known  that  it  was  not^  he  would  not  have  consented  to  the 
openmg  thereof  where  it  was,  but  would  have  required  it 
to  be  opened  on  said  line  as  required  by  the  board  of  com- 
missioners; that  he  did  not  then,  nor  does  he  now,  intend 
to  dedicate  a  road  to  the  public  on  different  ground  than 
that  required  by  said  order;  that  he  did  not  know  of  said 
mistake  untU  within  a  year  then  next  preceding,  when  he 
and  others  caused  said  line  to  be  surveyed  and  ascertained 
by  the  county  surveyor,  which  revealed  said  error  and  mis- 
take; that  thereupon  the  plaintiff,  with  the  consent  of  the 
adjacent  land  holder  on  the  east  side  of  said  line,  laid  off  and 
made  a  track  for  said  road  of  the  full  and  proper  width, 
and  caused  the  same  to  be  made  as  good  as  the  old  track, 
and  placed  upon  better  ground  and  upon  a  shorter  line,  and 
thereupon  he  closed  up  the  old  track  by  including  the  same 
within  his  fences,  and  opened  the  new  track  for  said  high- 
way, between  proper  fences,  for  the  use  of  the  public,  all 
of  which  facts  were  fully  known  to  the  defendants,  who 
unlawfully,  and  under  pretext  of  public  authority,  wrong- 
ftiUy  entered  the  plaintiff's  close,  &c.  It  is  further  alleged 
that,  at  the  time  said  road  was  originally  opened,  the  said 
Straictovm  and  Lafayette  ix)ad  ran  from  the  west  side  of  sec^ 
tion  12,  in  a  direction  a  little  south  of  east,  and  nearly 
through  the  middle  of  said  section,  but  that,  about  four 
years  since,  said  Strawtovm  and  Lafayette  road  was  changed 
by  proper  legal  proceedings,  and  thrown  about  13  rods  north 
of  its  former  track,  thereby  removing  it  that  distance  from 
the  point  where  the  road  in  controversy  intersected  it,  and 
thereby  cutting  off  communication  with  it,  there  being  no 
highway  continuing  the  same  to  said  Strawtovm  road,  as  newly 
focated.  "  The  plaintiff  being  the  owner  of  the  intervening 
land,  which  is  also  a  part  of  the  locus  of  the  trespass  com- 
plained of,  was  under  no  obligation  to  open  and  extend  said 
road,  and  did  not,  and  does  not,  do  so,  except  on  the  half  sec- 
tion line ;  that  he  has  opened  said  extension  on  said  line,  and 
is  willing  there,  to  dedicate  a  road  to  the  public;  but  the 
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defendants,  by  their  eaid  wrongful  acts,  entered  upon  the 
plaintifi*'8  close,  on  the  ground  not  covered  by  said  dedica- 
tion, as  well  as  elsewhere  as  set  up  in  said  complaint." 

The  court  sustained  a  demurrer  to  the  second  paragraph 
of  the  plaintiff's  reply,  to  which  he  excepted,  and  this 
raises  the  first  question  presented  in  the  case. 

The  defendants  justify  tearing  down  the  plaintiff's  fences 
because  they  say  they  were  built  across  a  public  highway, 
and  thereby  obstructed  and  prevented  the  use  of  such  high* 
way.  The  first  paragraph  of  the  reply  is  a  general  denial ; 
and  the  second  paragraph,  to  which  the  court  sustained  a 
demurrer,  is,  at  most,  but  an  argumentative  denial  of  the 
fact  alleged  in  the  answer,  that  the  place  where  the  alleged 
trespass  was  committed  was  a  public  highway,  and  sliould, 
therefore,  have  been  stricken  out  on  motion.  The  objection 
was  not  properly  taken  by  demurrer,  but  a  proper  result 
having  been  attained  by  the  decision  of  the  court,  the  case 
should  not  be  reversed  for  an  error  of  the  court  in  the  mode 
in  which  it  was  effected. 

The  court,  to  which  the  case  was  submitted  for  trial 
without  a  jury,  found  the  facts  specially  as  follows: 

^^  The  court  finds  that  the  fences  built  over  and  across  the 
road,  where  the  trespasses  were  alleged  to  have  been  com- 
mitted by  the  defendants,  were  erected  by  the  plaintiff; 
that  said  road,  except  13  rods,  was  ordered  to  be  opened  as 
a  public  highway  by  the  board  of  commissioners,  on  the 
half  section  line  of  sections  12  and  13,  township  20,  range 
1  east,  in  the  year  1847;  that,  shortly  after  the  said  order 
was  made,  it  was  located  and  opened  on  the  route  where 
the  obstructions  were  placed  by  the  plaintiff,  and  has  been 
worked  by  the  supervisors  of  the  road  district,  and  used  as 
a  highway  by  the  public  for  fifteen  or  sixteen  years  con- 
tinuously, and  without  objection  until  said  fences  were 
elected  over  and  across  the  same  by  the  plaintiff,  on  or 
about  the  time  of  the  alleged  trespass ;  that,  some  four  or 
five  years  since,  a  change  was  made  on  the  petition  of  the 
plaintiff  and  others,  in  a  part  of  the  IfewcasiU  road,  which 
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rendered  it  necessary  to  extend  the  said  road  thirteen  rods, 
so  as  again  to  intersect  the  said  Neweasde  road ;  that  said 
thirteen  rods  were  opened  up  by  the  plaintiff  himself,  and 
had  been  worked  by  the  supervisor  of  the  proper  road  dis- 
trict, and  used  by  the  public  as  a  highway  some  four  or  five 
years,  with  the  knowledgerand  without  objection  on  the  part 
of  the  plaintiff,  until  the  erection  of  said  fences  across  the 
same ;  that  one  of  the  fences  erected  by  the  plaintiff  over 
and  across  said  road  was  on  the  thirteen  rods  above 
mentioned. 

"  The  court  finds  that  said  road,  through  mistake,  was  not, 
in  fact^  located  and  opened  upon  the  half  section  line,  as 
directed  and  intended  by  the  original  order  of  the  board  of 
county  commissioners,  but  some  four  and  one-half  rods  west 
of  said  line.  The  court  further  finds  that,  some  eight  or  ten 
years  since,  a  survey  was  made  by  the  county  surveyor,  by 
which  it  was  ascertained  that  said  road  was  not  on  the  half 
section  line,  but  some  four  or  four  and  a  half  rods  west  of 
said  line,  and  that  the  plaintiff  was  present  at  the  time,  and 
was  so  informed  by  said  county  surveyor,  and  that  he  has 
known  from  that  time  that  said  road  was  not  on  said  half 
section  line.  The  court  further  finds  that  the  defendant, 
King^  was,  at  the  time  of  the  alleged  trespass,  supervisor 
of  the  road  district  in  which  was  embraced  the  road  where 
said  fences  were  erected  by  the  plaintiff,  and  that  having 
been  notified  as  supervisor,  by  one  of  the  citizens  of  said 
road  district,  that  said  road  was  obstructed,  and  to  remove 
and  clear  off  the  same,  the  said  supervisor  notified,  ordered 
and  directed  the  other  defendants,  who  were  citizens  of 
said  road  district,  to  remove  the  same,  which  they  did,  in 
an  orderly  and  peaceable  manner;  and  that  the  removal 
of  said  fences,  so  erected  across  and  over  said  road,  consti- 
tuted all  the  trespasses,  if  any,  committed  by  the  defendants. 
The  court  further  finds  that  the  plaintiff*,  before  erecting 
said  fences,  opened  up  a  road  on  the  half  section  line  for 
the  use  of  the  public;  but  finds  that  the  same,  although  the 
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Batumi  gronnd  might  be  as  good,  was  not  opened  up  as  wide 
or  put  in  as  good  condition  and  repair,  and  was  not  as  conve- 
nient and  as  well  adapted  to  the  public  use  as  the  old  road; 
that,  on  account  of  the  trees  standing  along  side  of  said 
new  route  or  road,  and  the  stumps  in  and  along  the  same,  it 
would  require  a  very  considerable  amount  of  labor  on  the 
part  of  the  citizens  of  said  district  to  make  the  same  as 
good  as  the  old  road.  The  court  finds,  from  the  foregoing 
facts,  for  the  defendants.^' 

The  plaintiff  moved  the  court,  upon  written  reasons  filed, 
for  a  new  trial,  which  motion  the  court  overruled.  The 
evidence  is  not  in  the  record,  and  the  only  reason  filed  for 
a  new  trial  that  we  Qan  notice  is,  that  the  finding  of  the 
court  for  the  defendants  upon  the  facts  found,  is  con- 
trary to  law. 

It  is  not  necessary  that  we  should  determine  the  question 
of  the  validity  of  the  alleged  highway,  as  located  and 
opened  by  virtue  of  the  order  of  the  county  board  author- 
izing the  location  of  a  road  on  the  half-section  line. 

Public  highways  may  be  established  in  this  State, 
first,  by  order  of  the  board  of  commissioners  of  the 
county;  secondly,  by  express  grant;  thirdly,  by  dedica- 
tion, arising  by  presumption  from  a  continued  use  of  the 
place  for  a  considerable  period  of  time  by  the  public  as^  a 
public  highway,  with  a  knowledge  thereof  by  the  owner, 
and  without  objection  on  his  part.  In  this  case,  the  finding 
of  the  court  shows  that  the  way  obstructed  by  the  plaintiff 
had  been  opened,  worked  and  used  by  the  public  as  a 
public  highway  for  a  continuous  period  of  fifteen  or  six- 
teen years,  of  which  the  plaintiff'  had  fuU  knowledge,  if 
not  for  the  whole  period,  for  at  least  eight  or  ten  years,  and 
that  during  all  the  latter  period  he  also  knew  that  it  was 
not  on  the  half-section  line.  With  a  knowledge  of  these 
facts,  he  not  only  did  not  object,  but,  on  the  contrary,  some 
four  or  five  years  prior  to  the  time  of  the  alleged  tres- 
passes, voluntarily  opened  an  extension  thereof  of  thirteen 
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toisyB^  tB'to  comwet  it  with  the  Newcastle  road,  and  thus 
invited  Ibe  public  to  use  it  as  a  public  highway,  and  it  was 
accordingly  so  used  and  worked. 

These  fitcts,  we  thioky  raise  a  clear  legal  presumption  of 
a  dedication  by  the  plaintiff  of  the  ground  occupied  by  the 
road  as  a  public  highway.  Hays  v.  JTie  State^  8  Ind.  425 ; 
The  StaUy.  HiU,  10  Ind,  219;  PfUpps  v.  The  State,  7  Blackf. 
612,  and  authorities  there  cited.  See,  also.  The  President,  ^e. 
V.  The  Lessee  of  White,  6  Peters  481,  and  the  authorities 
cited  in  that  case. 

Nor  can  the  fact  that  the  plaintiff  opened  a  way  on  the 
section  line  for  the  use  of  the  public  affect  the  question. 
A  public  highway,  however  established,  cannot  be  altered 
or  changed  at* the  will  of  the  land  owner.  Weathered  v. 
Bray,  7  Ind.  706. 

It  also  appears  by  a  bill  of  exceptions  that,  after  the  mo- 
tion for  a  new  trial  was  overruled,  the  "  plaintiff  moved  the 
court  for  judgment  in  his  favor  on  the  pleadings,"  which 
the  court  overruled,  and  the  plaintiff  excepted.  The  de- 
fendants then,  upon  an  affidavit  filed  by  Leaiuier  McClurg, 
asked  leave  of  the  court  to  amend  the  introductory  part  of 
the  answer  of  the  defendant  King,  by  inserting  after  the 
figure  ^'Isf  the  figures  ^^2d  and  3d,"  so  as  to  make  said 
answer  appear  to  be  responsive  to  the  second  and  third  para- 
graphs of  the  complaint,  as  well  as  to  the  first,  and  the 
court,  over  the  objection  of  the  plaintiff,  permitted  said 
amendment  to  be  made,  which  is  also  assigned  as  error, 
and  the  court  thereupon  rendered  judgment  for  the  defend- 
ants. The  affidavit  upon  which  the  amendment  was  allowed 
by  the  court,  states  in  substance  that  the  answers  were 
drawn  in  vacation,  at  which  time  the  attorney  thought  of 
filing  a  demurrer  to  the  second  and  third  paragraphs  of  the 
complaint,  and  drew  the  answer  to  apply  to  all  the  para- 
graphs if  the  demurrer  should  be  overruled,  but  left  a  blank 
to  be  filled  up  in  that  event,  for  the  figures  <^2d  and  8d;"* 
that  he  afterwaods  determined  not  to  fiifi  Oi  demurrer,  andi 
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then  filed  the  answer,  intending  it  to  apply  to  all  the  para- 
graphSy  bat,  by  inadvertence  and  oversight,  failed  to  fill  up 
the  blanks  left  in  the  answer  for  that  purpose. 

As  a  general  role,  no  material  amendment  to  the  plead- 
ings can  be  allowed  after  a  cause  has  been  submitted  to  the 
jury,  or  a  finding  announced  by  the  court,  and  especially  if 
by  the  amendment  the  material  rights  of  the  opposite 
party  upon  the  merits  of  the  cause  would  be  affected. 

It  is  also  a  well  settled  rule  that  each  paragraph  of  a 
complaint  is  to  be  regarded  as  a  distinct  cause  of  action. 
Separate  paragraphs  of  the  same  complaint  may  be,  and 
often  are,  founded  on  distinct  causes  of  action  having  no 
relation  to  each  other,  while  it  often  occurs  in  practice  that 
"the  several  paragraphs  of  the  same  complaint  are  based  on 
one  and  the -same  cause  of  action,  varying  in  their  allega- 
tions so  as  to  meet  the  proof  in  different  forms.  Proper 
prudence  may  often  require  the  pleader  to  adopt  this  mode 
of  pleading,  though  perhaps  less  frequently  under  our  pres* 
ent  code  and  liberal  statute  of  amendments  than  under  the 
former  practice.  The  record,  however,  should  not  be  in- 
cumbered with  a  useless  repetition  of  the  same  pleading, 
and  where  it  is  apparent  to  tiie  court  that  the  several  para- 
graphs of  a  complaint  are  founded  on  the  same  cause  of 
action,  without  any  substantial  variance  in  the  form  or  legal 
effect  of  their  respftctive  averments,  the  court  should,  on 
motion,  strike  all  but  one  of  them  from  the  record. 

In  an  action  of  trespass  to  lands  by  the  same  defendant^ 
eaoh  separate  act  of  trespass  may  be  the  foundation  of  a 
separate  action,  or  separate  paragraph  in  the  same  com- 
plaint, or,  if  of  the  same  character,  they  may  be  included 
in  the  same  paragraph  under  the  averment,  after  the  day 
named,  ^^  and  on  divers  other  days,"  within  a  given  period 
of  time.  Rucker  v.  McNedy,  4  Blackf.  178;  2  Blacks.  Com. 
212;  1  SAond.  R.  24,  n.  1. 

In  the  case  under  consideration,  each  of  the  paragraphs 
of  the  complaint  alleges  the  'trespass  to  have  been  com- 
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mitted  on,  &c.y  ^^  and  at  divers  other  times  since  that  time 
and  before  the  commencement  of  this  action,"  while  in 
each  the  act  of  trespass  complained  of  is  charged  in  pre- 
cisely the  same  terms,  viz.,  "tore  down  and  destroyed  a  large 
amount  of  fencing  and  other  improvements  there  standing 
and  belonging  to  the  plaintifil" 

It  is,  therefore,  apparent  that  each  paragraph  of  the 
complaint  covered  all  the  alleged  trespasses,  and  hence  in 
justifying  those  under  one  paragraph,  the  defendants  in 
fact  justified  all,  though  the  introductory  part  of  the  ans- 
wers did  not  in  terms  profess  to  answer  the  second  and 
third  paragraphs  of  the  complaint. 

The  answers,  in  all  other  respects,  were  equally  applicable 
to  all  the  paragraphs.  The  whole  case  upon  its  merits  was 
evidently  submitted  to  the  court  by  the  parties  for  trial, 
and  fairly  tried,  and  the  court  in  finding  that  the  defend- 
ants removed  the  fences  from  the  public  highway,  also  find 
that  such  removal  constituted  all  the  trespasses,  if  any, 
committed  by  the  defendants.  Under  these  circumstances, 
we  do  not  think  the  court,  in  permitting  the  amendment, 
committed  any  error  for  which  the  plaintifif  can  claim  a 
reversal  of  the  judgment. 

The  plaintiff's  motion  for  a  judgment  on  the  state  of  the 
pleadings,  was  correctly  overruled  for  other  reasons.  K  it 
applied  properly  to  anything,  it  was  to  the  whole  complaint, 
and  not  to  the  second  and  third  paragraphs  only.  It  was 
too  general,  vague  and  indefinite  to  raise  any  material 
question. 

The  judgment  is  aflinned,  with  costs. 

J.  N.  SimSy  for  appellant 

McClurg  and  Mcrrisony  for  iq[>pe]lees. 
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Kebkodle  V.  Cason. 

Divorce.— Ordss  roa  Patxeht  oi  Mojtet. — ^In  a  px»oeeding  under  see.  17 
of  the  divoroe  act,  to  enforce  by  attachment  an  ooder  of  the  court  for  the 
payment  of  money,  it  is  not  necessary,  though  not  improper,  that  ihe 
husband  should  be  notified  and  given  a  day  in  court  to  show  cause  why 
an  attachment  should  not  issue.  The  attachment  may  issue  upon  a  proper 
affidavit,  and  after  arrest  the  defendant  ean  purge  himself  of  the  con- 
tempt by  showing  that  he  has  complied  with  the  osder,  or  that  a  vftliii 
reason  exists  why  he  should  not  be  compelled  to  comply  with  it. 

Same. — Attachmevt  fok  Contempt. — ^If  the  defendant  fails  to  purge  him- 
self from  the  contempt,  the  court  may  order  him  to  be  imprisoned  until 
the  money  is  paid.  The  law  does  not  contemplate  adversary  proceedings 
in  such  cases.    The  prooeedinga  in  attachment  for  contempt  are  summary. 

Same. — Courts  of  record  have  exclusive  control  over  charges  for  contempt, 
and  their  conviction  or  acquittal  is  final,  and  no  appeal  will  lie. 

APPEAL  from  the  Boone  Circuit  Court. 

Elliott,  J. — ^At  the  September  term,  1864,  of  the  Boone 
Circuit  Court,  Mary  CasoUj  the  appellant,  filed  in  said  court 
her  written  motion,  verified  by  affidavits,  alleging  that,  at 
the  March  term,  1859,  of  said  court,  in  a  suit  then  pending 
therein  for  divorce,  in  which  she  was  plaintiff,  and  George 
Kernodle,  the  appellant,  was  defendant,  the  court  ordered 
and  directed  said  defendant  to  pay  into  the  clerk's  office  of 
said  court  in  sixty  days  thereafter,  for  the  use  of  said 
plaintiff,  $100,  and  also  ordered  and  directed  said  defendant 
to  pay  to  said  plaintiff  the  sum  of  $8  per  week,  payable 
quarterly,  for  taking  care  of  and  supporting  their  child; 
that  she  kept  and  supported  said  child  from  the  date  of 
said  order  until  the  time  of  the  final  decree  in  said  divorce 
suit,  being  a  period  of  twenty-four  weeks,  Imt  that  Biuid 
order  had  not  been  complied  with,  and  that  the  defendant 
had  wholly  failed  to  pay  to  the  clerk,  for  her  use,  the  said 
sum  of  $100,  or  any  part  thereof;  and  that  he  had  also 
failed  to  pay  to  her  said  sum  of  $3  per  week  for  keeping  said 
child,  amounting  to  the  sum  of  $72,  or  any  part  thereof; 
and  thereupon  she  asked  a  rule  against  the  defendant 
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to  show  cause  why  an  attachment  should  not  issue  against 
him  to  compel  a  compliance  with  said  order.  At  the  suc^ 
ceeding  term  of  the  court,  the  defendant  appeared  and  de- 
murred to  the  motion,  but  the  court  overruled  the  demurrer, 
and  the  defendant  then  filed  an  answer,  alleging  that  the 
order  was  an  interlocutory  one,  in  a  case  then  pending  in 
said  court  for  a  divorce  on  the  part  of  the  plaintift'  against 
said  defendant;  that,  at  the  September  term,  1859,  of  said 
court,  said  cause  was  finally  tried  and  a  decree  of  divorce 
rendered  in  favor  of  the  plaintiff^  and  also  for  the  sum 
of  $900  as  alimony  against  said  defendant,  and  a  judgment 
against  him  for  costs;  that  he  had  fully  paid  said  $900,  and 
the  costs  of  said  suit,  and  therefore  said  orders  should  not 
be  further  enforced  against  him. 

The  court  sustained  a  demurrer  to  the  answer.  The 
record  then  states :  ^^And  the  defendant  refusing  to  plead 
anew  herein,  the  court  proceeded  to  render  judgment  herein 
on  said  demurrer  for  said  plaintiff  for  the  sum  of  $172.  It 
is  therefore  considered  by  the  court,  that  said  plaintiff  re- 
cover of  said  defendant  her  attachment  herein  for  said  sum 
of  $172,  and  also  her  charges  and  costs  in  this  behalf  ex- 
pended," &c. 

The  object  of  the  motion  was  to  enforce,  by  attachment, 
as  for  a  contempt,  the  previous  order  of  the  court  for  the 
payment  of  the  money  specified  in  the  order,  under  sec.  17 
of  the  divorce  act.    2  G.  &  BL,  852. 

It  was  not  necessary,  though  not  improper,  that  the  party 
should  have  been  notified  and  given  a  day  in  court  to  show 
cause  why  an  attachment  should  not  issue.  It  might  prop- 
erly have  issued  by  an  order  of  the  court  in  term,  upon 
filing  a  proper  affidavit  of  the  non-payment  of  the  money 
as  ordered  by  the  court,  and  the  defendant,  when  arrested, 
by  an  answer  under  oath,  could  purge  himself  of  the  con- 
tempt and  procure  his  discharge  from  arrest,  by  showing 
that  he  had  complied  with  the  order,  or  a  valid  cause,  if 
such  an  one  existed,  why  he  should  not  then  comply.  But 
as  he  was  summoned  to  show  cause,  and  thus  had  an 
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opportunity  to  purge  himself  from  the  alleged  contempt,  if 
he  failed  to  do  so,  it  would  have  been  proper  for  the  court  to 
order  that  he  be  attached  and  imprisoned  for  the  contempt 
until  he  paid  the  money,  or  was  otherwise  legally  discharged* 
In  such  cases  the  law  does  not  contemplate  adversary  pro- 
ceedings as  in  ordinary  suits,  by  demurrer,  answer,  &c. 
The  proceedings  in  attachment  for  contempt  are  summary. 
Tlie  final  order  of  the  court  in  this  case,  though  exceed- 
ingly informal,  is,  in  effect,  only  an  order  that  an  attach- 
ment for  contempt  should  issue,  as  a  means  of  enforcing 
the  previous  order  of  the  court.  From  such  an  order  no 
appeal  lies  to  this  court,  and  we  cannot,  therefore,  decide 
the  questions  discussed  by  counsel  for  the  want  of  jurisdic- 
tion. "Courts  of  record  have  exclusive  control  over 
charges  for  contempt,  and  their  conviction  or  acquittal  is 
final  and  conclusive.'*  The  State  y.  Tipton^  1  Blackf,  166 ; 
Hunter  v.  Tlie  State,  6  Ind.  428. 

The  appeal  is  dismissed. 

S.  G.  WiUsoTiy  for  appellant. 

T.  J.  Casorij  for  appellee.    • 


West  and  Another  v.  Hentok, 

Ab8T&A€T0. — ^A  fnilnre  to  file  the  abstrftcts  required  by  rale  10  of  the  8a- 
pruae  Court,  is  %  waiTer  of  the  erron  assignecL 

APPEAL  from  the  Miami  Common  Pleas* 
Elliott,  J. — ^The  record  of  this  cause  was  filed  in  this 
court  on  th«  4th  of  August,  1865,  and  submitted  by  the 
appellants  on  the  third  day  of  the  present  term,  without 
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having  filed  abstracts  of  the  record  as  required  by  the  10th 
role  of  this  court  The  errors  assigned  are  therefore  deemed 
to  be  waived. 

The  judgment  is-aQrmed,  with  costs. 

J.  L.  Farrar  and  W.  B.  Loughridgej  for  appellant 


Wheeler  and  Another  v.  Calvebt^s  Administrator. 

Executors  akd  ADMiNisnATOBS. — Gomiion  Pleas  Court. — ^AU  snits  against 
executors  or  administrators  must  be  brought  in  the  Court  of  Common 
Pleas. 

Same. — Executors  and  administrators  may  sue  in  the  Court  of  Common 
Pleas  upon  any  claimi  debt  or  demand  of  any  kind  owing  to  them  in  their 
fiduciary  capacity,  without  regard  to  the  amount  of  such  debt  or  demand, 
and  in  all  such  cases  costs  will  follow  the  judgment 

Same. — ^Xhe  8th  section  of  the  Common  Pleas  act  is  constitutional. 

APPEAL  from  the  npton  Common  Pleas. 

Elliott,  J. — Smithy  in  his  fiduciary  capacity,  as  adminis- 
trator of  Theophilus  Calverty  deceased,  sued  the  appellants 
in  the  Court  of  Common  Pleas,  on  a  promissory  note  for 
$4  50.  The  defendants  appeared  and  admitted  the  cause 
of  action,  but  claimed  a  judgment  against  the  plaintiff  for 
costs,  on  the  ground  that  the  judgment  demanded  against 
them  was  for  a  sum  less  than  (50.  The  court  overruled  the 
motion,  and  rendered  a  judgment  for  the  amount  of  the 
note  and  costs  of  suit  against  the  defendants. 

The  only  question  in  the  case  is,  did  the  court  err  in 
taxing  the  costs  against  the  defendants?  We  think  the 
judgment  of  the  court  is  correct.  The  4th  section  of  the 
act  to  establish  Courts  of  Common  Fleas,  and  defining  the 
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jurisdictiou  and  duties  of^  and  providing  compensation  for 
the  jadges  thereof,  confers  upon  that  court  original  and 
exclusive  jurisdiction  of  all  actions  against  executors  and 
administrators ;  and  the  8th  section  of  the  same  act  pro- 
vides that  ^^  guardians,  executors  or  administrators,  may 
sue  in  said  Court  of  Ciommon  Pleas,  any  and  all  persons 
.grin*  whom  «,y  eWm,  deb.  or  denLl  of  Jj  tod 
whatsoever,  accrues  to  them  in  such  fiduciary  capacity;  and 
in  all  cases  where  executors,  administrators  or  guardians 
are  plaintiffs,  the  Common  Pleas  shall  have  concurrent  juris- 
diction with  the  Circuit  Court."  The  primary  object  in 
organizing  Courts  of  Common  Pleas  was  to  confer  upon 
thcm^general  jurisdiction  in  all  matters  of  probate,  the  set- 
tlement of  the  estates  of  decedents,  and  the  accounts  of 
guardians,  and  thereby  supersede  the  old  system  of  "  pro- 
bate courts,"  which  had  proved  inefficient  for  the  purposes 
of  its  creation.  In  view  of  this  fact,  the  two  sections  to 
which  we  have  referred  illustrate  the  policy  and  intent  of 
the  legislature.  The  fourth  section  confers  on  the  Court  of 
Common  Pleas  exclusive  jurisdiction  of  all  actions  against 
executors  and  administrators,  and  section  8,  while  it  does 
not  confer  exclusive  jurisdiction,  authorizes  guardians,  ex- 
ecutors and  administrators  to  sue  in  that  court  upon  any 
debt,  claim  or  demand  of  any  kind  whatsoever,  accruing 
to  them  in  such  fiduciary  capacity. 

It  seems  apparent  to  us  that  these  sections,  when  con- 
strued together,  estabhsh  this  policy,  viz :  All  suits  against 
executors  or  administrators  must  be  brought  in  the  Court  of 
Common  Pleas;  and  executors  and  administrators  may 
sue  in  that  court  upon  any  claim,  debt  or  demand  of  any 
kind,  accruing  to  them  in  their  fiduciary  capacity,  without 
regard  to  the  amount  of  such  demand,  and  in  all  such 
cases  costs  will  follow  the  judgment  Executors  and  ad- 
ministrators may,  doubtless,  sue  either  in  the  Circuit  Court 
or  before  justices  of  the  peace,  in  cases  in  which  jurisdiction 
is  conferred  on  those  courts,  but  are  not  compelled  to  do  so. 
They  may  sue  in  the  Court  of  Conunon  Pleas. 
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The  11th  section  of  the  act  referred  to,  as  origmally  passed, 
conferred  on  the  Court  of  Common  Pleas  concurrent  juris- 
diction with  the  Circuit  Court  in  all  civil  actions,  with  cer- 
tain enumerated  exceptions,  when  the  sum  due  or  demanded, 
or  damages  claimed,  did  not  exceed  $1,000,  excluding  inter- 
est and  costs,  and  concurrent  jurisdiction  with  justices  of 
the  peace  in  all  cases  where  the  sum  due  or  demanded  was 
not  less  than  (50. 

We  think  the  object  of  this  section  was  to  confer  upon 
the  Court  of  Common  Pleas  jurisdiction  in  cases  in  which 
executors,  administrators  and  guardians  are  not  parties,  and 
consequently  in  which  no  such  jurisdiction  is  given  in  sec- 
tions 4  and  8,  and  that  it  has  no  relation  to  cases  in  which 
such  persons  are  parties  under  the  jurisdiction  conferred  by 
the  4th  and  8th  sections  of  the  act.  This  construction 
seems  reasonable,  and  leaves  all  the  sections  to  stand  with- 
out any  repugnance  or  inconsistency.  Section  11  was 
amended  by  the  act  of  1859,  but  as  the  amended  section 
relates  to  the  same  subject  matter  as  the  original,  it  does 
not  affect  the  question  presented  in  this  case. 

We  are  also  referred  to  section  S97  of  the  code,  2  G.  & 
H.,  227,  providing  a  rule  for  the  taxation  of  costs  in  certain 
fipecified  cases.  But  what  we  have  said  in  reference  to  the 
11th  section  of  the  Conmion  Pleas  act,  is  also  applicable 
to  this. 

The  8th  section  of  the  Common  Pleas  act  is  constitu- 
tional ;  it  relates  exclusively  to  the  jurisdiction  of  the  court, 
and  is,  therefore,  embraced  in  the  title. 

The  judgment  is  affirmed,  with  costs. 

Frazeb,  C.  J.,  dissented. 

J.  W.  Bobifison,  for  appellants. 

N.  JZ.  Overman^  for  appellee. 
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WaMBAUGH  V.  BiMEB. 

BE8CI88I0V  or  CoNTBACTw— •Fbaud. — Suit  to  rescind  a  contract  for  the  ex« 
change  of  lands,  on  the  ground  of  fraud  in  the  representations  made  aa 
to  the  quality  and  situation  of  the  land.  The  complaint  alleged  that  the 
plaintiff  was  fraudulently  induced  to  sign  a  contract  stipulating  that  in 
case  there  should  be  any  failure  as  to  the  amount  of  timber  or  prairie  on 
the  land,  the  cost  of  the  land  at  the  government  sale  should  constitute  the 
measure  of  damages;  that  the  defendant  represented  that  the  cost  of  the 
land  was  $1  26  per  acre,  when,  in  fact,  it  was  but  twelve  and  one-half 
cents  per  acre;  that  the  land  was  a  barren  and  rooky  ridge,  and  no  part 
of  it  was  timber  or  prairie  land. 

Held,  that  the  facts  alleged  entitled  the  plaintiff  to  a  rescission  of  the 
contract. 

ffMf  also,  that  while  it  was  competent  for  the  parties  to  fix  the  rule  of 
damages,  that  rule  will  not  be  allowed  to  preyail  where  it  appears  that 
the  whole  contract  was  procured  by  fhbud. 

APPEAL  from  the  Decatur  Cireuit  Court. 

Ray,  J. — ^Action  to  set  aside  a  deed  to  land,  procured 
from  the  appellant  through  the  &aud  of  the  appellee. 

The  complaint  charges  that  an  exchange  of  lands  was 
brought  about  by  the  false  and  fiaudulent  representations 
of  Bimer  J  aa  to  the  situation,  quality,  quantity,  description 
and  cost  price  of  certain  lands  situated  in  the  State  of  Mis^ 
souriy  and  which  were  owned  by  and  were  well  known  to 
the  appellee.  It  is  also  charged  that,  to  avoid  the  conse- 
quences of  such  false  representations,  the  appellant  was 
fraudulently  induced  to  sign  a  contract  by  which  it  was 
stipulated  that  if  there  should  be  any  failure  as  to  the 
quantity  of  timber  or  prairie  land,  the  cost  of  said  land 
from  the  government  was  to  be  the  liquidated  damages 
therefor;  that  the  cost  of  said  land  was  stated  to  have  been 
$1  25  per  acre,  but,  in  truth,  it  was  purchased  from  the 
government  at  the  price  of  twelve  and  one-half  cents  per  acre^ 
and  was  neither  wood  land  or  prairie,  but  a  ridge  of  rocks, 
entirely  worthless.  A  deed  was  tendered  by  the  appellant^ 
reconveying  the  land  upon  discovery  of  the  fraud,  and  a 
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rescission  of  the  contract  and  reconveyance  of  the  land 
conveyed  by  the  appellant  was  demanded.  A  demurrer 
was  sustained  to  the  complaint 

This  was  error.  The  fiaots  stated  in  the  complaint  entitled 
the  appellant  to  a  rescission  of  t£e  contract.  If  the /^fail- 
ure as  to  the  qaantity  of  timber  or  prairie  land''  where,  as 
in  this  case,  it  proved  total,  could  be  regarded  as  covered  by 
the  contract  fixing  the  measure  of  damages,  still  it  could 
avail  the  appellee  nothing;  under  the  averment  that  the  con- 
tract was  procured  by  fraud.  A  party  may  seek  to  guard 
and  protect  himself  with-  stipulations,  and  may  provide 
for  the  rule  of  damages  in  the  event  the  land  does  not  cor- 
respond with  his  representations,  and  yet,  if  upon  examin- 
ation it  appear  that  his  entire  contract  is  but  a  succession 
of  frauds,  and  all  its  stipulations  artfully  designed  to  pro- 
tect him  from  the  legal  consequences  of  his  fraud,  the  court 
will  reach  through  the  disguise  designed  to  conceal  him, 
remove  the  shield  intended  to  protect  him,  and  require 
him  to  respond  in  damages  for  the  injury  his  fraudulent 
conduct  has  oceasioned.  A  party  cannot  contract  against 
liability  for  the  coosequences  of  his  fraud. 

The  ju<]^gment  is  reversed,  with'  costs,  and  the  cause  re^ 
manded,  with  directions  to  the  court  below  to  ovecEoW  the* 
demurrer  to  the  eomplaint. 

B.  W.  WUsony  for  t^ypellant. 

J.  Oavin  and  0.  JSv  Mord'y.Sor  appellee^ 


Thb  Siatb  v.  Flaoo. 

IvBicnnvT.— Pkexubt^— An  indictment  for  pexjniy,  after  deeeribing  the 
ease  in  which  the  accused  was  sworn  as  a  witness,  the  names  of  the 
parties,  the  issues  Joined,  and  the  court  in  which  the  action  was  pending^ 

Vol.  XXV.— 24. 
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charged  that  the  accused  "did,  npon  the  trial  of  the  matters  set  forth  in 
said  pleadings,  take  his  corporal  oath"  to  testify,  &o.,  touching  the  issues 
Joined  in  a  certain  action  then  pending  in  said  court,  wherein  A  and  B 
were  plaintiffs  and  C  was  defendani|  deseribing  the  parties  as  before. 
ffeld,  that  the  indiotmeni  charged  with  sufficient  certainty  that  the  action 
in  which  the  defendant  was  sworn  and  testified  as  a  witnessi  was  the 
same  action  in  which  the  issues  described  were  joined. 

APPEAL  from  the  NMe  Circuit  Conrt 

Rat,  J. — This  case  comes  before  us  upon  an  appeal  from 
the  ruling  of  the  Circuit  Court  in  sustaining  a  motion  to 
quash  an  indictment  for  peijury. 

The  indictment  charges  that^  in  the  Court  of  Common 
Pleas  of  Lagrcmge  county,  in  the  State  of  IruUanay  at  the 
AprU  term,  1863,  in  a  certain  action  there  pending,  wherein 
George  A.  Whitney j  Miles  Washbume  and  Theodore  N.  Ibgue 
were  plaintiffii,  and  James  M.  Flagg  was  defendant,  it  was 
claimed  by  the  plaintifis  in  their  complaint  that  they  had 
delivered  certain  notes  to  said  Flagg  for  collection,  and 
that  he  had  received  the  money  thereon,  and  refused  upon 
demand  to  pay  the  same  to  the  plaintiffs;  that  the  ans- 
wer alleged  payment,  and  the  reply  was  a  denial.  The 
indictment  then  avers,  ^that  said  James  M.  Flagg  did  then 
and  there,  upon  the  trial  of  the  matters  set  forth  in  said 
pleadings,  take  his  solemn  corporal  oath,  &c.,  to  testify 
to  the  truth,  the  whole  truth,  and  nothing  but  the  truths 
touching  the  issues  joined  in  a  certain  action  then  and  there 
pending  in  said  Court  of  Common  Pleas,  wherein  Owrge  A, 
Whitney y  Miks  Washbume  and  Theodore  JV.  Fogvue  were  plain- 
tiffs, and  James  M.  Flagg  was  defendant;  that  he,  the  said 
James  M.  Flagg^  did  then  and  there,  after  having  been  so 
swom  as  aforesaid,  on  said  trial  of  said  action,  feloniously/' 
&c. 

As  we  have  not  been  favored  with  a  brief  by  the  appei- 
lee,  we  are  at  a  loss  to  determine  upon  what  ground  the 
motion  to  quash  was  sustained*  The  only  plausible  reason 
we  can  discover  is,  that  the  court  may  have  considered  it 
uncertain,  under  the  averments  of  the  indictment,  whether 
the  suit  in  which  the  issues  are  set  forth,  although  pending 
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in  the  same  court  and  between  the  eame  parties,  was  the 
identical  suit  in  which  the  defendant  was  sworn  and  testi- 
fied as  a  witness,  holding  that  if  it  were  not  the  identical 
suit  in  which  the  issues  were  stated,  it  would  not  appear  that 
he  was  sworn,  or  that  the  testimony  was  material  to  the 
point  in  question.  We  think,  however,  the  objection  is  not 
well  taken.  The  averment  is,  "that  said  Jajnes  3f.  Flagg 
did,  then  and  there,  upon  the  trial  of  the  matters  set  forth 
in  said  pleadings,''  &c.  But,  at  all  events,  as  the  statute 
provides  that  the  names  of  the  parties  to  the  action  need 
only  be  set  forth,  and  the  court  where  the  case  is  pending, 
it  follows  that  the  averment  that,  in  the  case  in  which  he 
did  testify,  the  issues  embraced  the  matters  set  forth  in  the 
pleadings  which  had  been  already  stated,  and  they  show 
conclusively  that  his  evidence,  which  is  set  out,  was  touch- 
ing a  matter  material  to  the  point  in  question.  We  do  not, 
therefore,  think  that  any  uncertainty  exists  as  to  any  fact 
necessary  to  be  averred  in  the  indictment. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  the  court  below  to  overrule  the  motion  to 
quash  the  indictment. 

D.  E.  WtUiamson^  Attorney  Qeneral,  for  the  State. 


Owen  and  Others  v.  The  State  on  the  relation  of  Owen  and 

Others. 

EzsouTOfts  AJTD  ABinNiSTSATOBS.'— Suit  by  the  heirs  upon  a  bond  ezeeuted 
by  an  administrator)  with  the  wiU  annexed,  by  order  of  the  oonrt  The 
breach  assigned  was,  that  the  administrator  had  appiropriated  to  his  own 
Qse  the  sum  of  $8,000  belonging  to  said  estate,  which  was  in  his  hands  at 
the  time  of  the  execution  of  the  bond. 
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Meldj  that  it  will  be  presumed  in  favor  of  the  action  of  the  court,  that  the 
order  requiring  the  ezeontlon  of  the  bond  was  authorized  by  law. 

Heldj  also,  that  the  sureties  on  the  second  bond  of  an  administrator,  in  any 
case  where  such  bond  is  required  bj  an  order  of  the  court^  are  liable  for 
any  breach  of  the  conditions  of  the  bond  occurring  after  its  execution. 

Beldj  also,  that  the  statute  authorizes  a  suit  on  the  relation  of  the  heira, 
and  that  such  suit  may  be  brought  before  the  remoTal  of  the  administrator. 

Jffeld,  also,  that  an  answer  by  the  sureties,  alleging  that  the  administrator 
was  for  a  long  time  after  the  execution  of  the  bond  solvent,  and  that  the 
heirs  and  the  court  had  dismissed  proceedings  against  him  by  citation  to 
compel  him  to  account,  without  the  consent  of  the  suretiesi  &c.,  was  bad. 


APPEAL  from  the  Hendricks  Common  Pleaa. 

Gregory,  J. — This  is  a  suit  against  an  administrator  and 
his  sureties  on  his  bond.  The  complaint  avers  that  Owen 
was  appointed  administrator,  with  the  will  annexed,  on  the 
25th  of  October^  1853,  by  the  Court  of  Common  Pleas  of 
Hendricks  county;  that,  by  order  of  that  court,  the  bond 
sued  on  was  executed  by  the  defendant;  that  the  condition 
of  the  bond  is,  "that  if  the  above  bound  Jonathan  Owen 
shall  faithfully  discharge  the  duties  of  his  trust,  as  the  ad- 
ministrator of  the  estate  of  Benjamin  OweUj  deceased,  and 
pay  over  to  the  proper  persons  all  the  money  belonging  to 
said  estate,  and  discharge  all  the  duties  pertaining  to  his 
trust  according  to  law,  then  this  obligation  shall  be  void, 
else  to  remain  in  force;''  that  there  was,  at  the  time  the 
bond  was  executed,  in  the  hands  of  the  administrator  the 
sum  of  $8,000  belonging  to  the  estate ;  that,  although  ofteu 
required  to  pay  over  the  money  into  court  for  distribution, 
the  administrator  had  continued  in  the  possession  thereof, 
and  had  appropriated  it  to  his  own  use  and  wholly  failed  to 
pay  it  over  into  court  or  to  the  relators.  The  defendants 
demurred  to  the  complaint.  The  court  below  overruled 
the  demurrer,  and  this  is  assigned  for  error.  It  is  urged 
that  the  complaint  is  bad  for  not  setting  out  the  order  of  the 
court  under  which  the  bond  was  executed.  As  the  breach 
complained  of  occurred  after  the  execution  of  the  bond,  it 
is  not  material  to  show  the  reason  for  the  order.  It  will  be 
presumed  that  the  Common  Pleas  Court  conformed  to  the 
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requirements  of  the  law  in  making  the  order.  The  sure- 
ties on  the  second  bond  of  an  administrator  are,  in  any  ease 
where  such  bond  is  required  by  an  order  of  the  court,  liable 
for  a  breach  of  its  condition  occurring  after  its  execution. 
It  is  claimed  that  the  sureties  are  not  liable,  for  the  reason 
that  by  the  condition  of  the  bond  they  did  not  bind  them- 
selves that  Owen  should  faithfully  discharge  the  duties  of 
his  "trust  as  the  administrator  of  the  estate  of  Benjamin 
Owerij  deceased,  with  the  will  annexed.  There  is  nothing 
in  this.  The  condition  of  the  bond  is  broad  enough  to 
cover  his  duties  as  such  administrator,  whatever  they  were. 
It  is  urged  that  there  is  nothing  in  the  complaint  showing 
a  right  of  recovery  in  the  relators.  The  statute  authorizes 
the  suit  to  be  brought  by  the  heirs.  2  G.  &  H.,  §  162,  p. 
529.  The  result  of  the  action  will  only  place  the  money  in 
the  control  of  the  court,  for  such  purposes  as  it  is  required. 
2  G.  &  H.,  §  164,  p.  531.  It  is  claimed  that  the  complaint 
is  bad  for  not  showing  that  the  administrator  had  been  re- 
moved before  suit  was  brought.  The  statute  authorizes 
suit  to  be  brought  at  any  time  for  the  breach  complained  of 
in  the  case  in  judgment.  2  G.  &  a,  §§  162, 163,  pp.  529, 530, 
531.  The  complaint  is  objected  to  because  it  does  not  show 
that  the  money  came  to  the  hands  ojf  the  administrator  after 
the  execution  of  the  bond  sued  on.  There  is  no  foundation 
for  this  objection.  The  administrator  had  the  money  in  his 
hands  at  the  time  the  bond  was  executed,  and  afterward  con- 
verted it  to  his  own  use.  This  created  a  liability  against  these 
defendants.    Bales  v.  The  State  ex  rd,  Pennington^  16  Ind.  321. 

The  defendants  answered  by  a  general  denial,  and  three 
other  paragraphs  not  necessary  to  be  noticed.  The  sureties 
answered  in  five  paragraphs.  Separate  demurrers  were 
sustained  to  the  Ist,  2d,  3d  and  4th,  and  overruled  to  the 
5th.  The  plaintiff  replied  to  the  5th  paragraph.  Trial  by 
the  court;  finding  for  the  plaintiff;  motion  for  a  new  trial 
overruled,  and  judgment. 

The  ruling  of  the  court  below  in  sustaining  the  demur- 
rers to  the  Ist,  2d  and  8d  paragraphs  of  the  answer  of  the 
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Bureties  is  assigned  for  error.  The  question  made  on  the 
ruling  sustaining  the  demurrer  to  the  first  paragraph  of 
the  answer  has  been  passed  upon  in  considering  the  suf- 
ficiency of  the  complaint.  The  secoM  paragraph  alleges 
that  afterthe  money  had  been  received  by  the  administra- 
tor and  reported  to  the  court,  and  for  a  long  time  there- 
after, he  was  solvent,  and  that  the  relators  neglected  to 
institute  proceedings  to  obtain  or  collect  the  money;  and 
that  the  relators  and  the  court  dismissed  proceedings  by 
citation  and  attachment  after  the  same  had  been  instituted^ 
without  the  knowledge  or  consent  of  the  sureties,  and  that 
by  reason  of  the  negligence  and  carelessness  of  the  relators, 
and  of  the  court,  the  money  was  not  collected  and  Owen 
became  insolvent.  The  court  below  committed  no  error  in 
sustaining  the  demurrer  to  this  paragraph.  Oioen  et  oL  v. 
The  State  ex  rd.  Owen  et  al.y  ante  p.  108.  The  fourth  paragraph 
amounts  to  the  general  denial,  and  as  that  was  in  for  all  the 
defendants,  the  appellant  were  not  injured  by  the  ruling  of 
the  court  below  on  this  paragraph. 

The  judgment  is  affirmed,  with  costs,  and  one  per  cent, 
damages. 

P.  S.  Kennedy  and  S.  Blair j  for  appellants. 

C.  C.  Nave,  for  appellees. 


Whttaeeb  v.  Coleman. 

AnLACHMSiTT. — Gaskxshee. — ^The  Btaiute  does  not  require  a  separate  ooa^ 
plaint  to  be  filed  against  a  person  summoned  as  a  garnishee.  The  affidavit 
required  to  procure  the  summons  is  all  that  is  neoessazy. 

Bamb. — Where  no  property  has  been  taken  in  attachment,  and  a  party  sum- 
moned as  a  garnishee  has,  on  his  own  appUcaiion,  procured  a  ooniiauanoe 
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of  tba  pTooeedingt  agalaai  liim,  after  porsonal  Judgment  against  the  at- 
tachment defendant,  he  oannot  afterward  inoiit  that  the  plaintiff  hae 
abandoned  hia  right  to  judgment  against  him. 

APPEAL  from  the  Morgan  Circuit  Court. 

Bat,  J. — Colenian  filed  a  complaint  against  Kdso  upon 
two  promisBory  notes,  and  at  the  same  time  sued  out  an 
attachment  against  his  property.  Whitaker  was  summoned 
as  garnishee.  On  the  third  day  of  the  term,  judgment  was 
rendered  by  default  against  Kdso  on  the  complaint,  without 
any  disposition  being  made  of  the  proceedings  in  attach- 
ment. On  the  same  day,  on  motion  of  the  garnishee,  Golc- 
man  was  required  to  file  a  bill  of  particulars  against  him. 
Whitaker  then  filed  his  answer  as  garnishee,  and,  on  his 
motion,  the  cause  was  continued  until  the  next  term.  Whita- 
ker then  moved  the  court  to  dismiss  the  proceeding  against 
him  as  garnishee,  because  Coleman  had  abandoned  the  at- 
tachment proceedings  against  Kdso^  without  trial  or  judg- 
ment thereon,  and  because  no  complaint  besides  the  original 
affidavit  had  been  filed  against  the  garnishee.  This  motion 
was  overruled,  and  Whitaker  excepted.  The  cause  was  sub- 
mitted to  the  court  for  trial,  and  judgment  was  rendered 
against  the  garnishee  for  $400.  No  judgment  was  rendered 
in  the  attachment  proceedings  against  KdsOy  nor  was  any 
disposition  made  of  the  same  as  to  him. 

The  questions  presented  by  this  record  are :  1.  Did  the 
court  err  In  overruling  the  motion  of  the  garnishee  to  dis- 
miss the  proceedings  against  him?  2.  Did  the  court  err  in 
refusing  to  grant  a  new  trial? 

The  statute  does  not  require  that  any  separate  complaint 
slfall  be  filed  against  the  garnishee,  the  affidavit  required  to 
procure  the  sununons  is  sufficient,  and  in  this  case,  the  plain- 
tifi'  was  required,  on  motion  of  the  garnishee,  in  addition 
to  the  affidavit,  to  file  a  statement  of  the  articles  of  prop- 
erty held  by  the  garnishee,  and  belon^g  to  the  defendant 
in  attachment.  There  is  nothing  in  the  record  showing  that 
the  defendant  in  attachment  had  any  property  which  could, 
be  attached  by  the  sherifiT,  and  wb^re,  as  in  this  ca0e,  the* 
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garnishee  has  prevented  judgment  being  taken  against  him 
by  a  denial  of  the  allegations  of  the  affidavit,  and  by  procuring 
a  continuance,  upon  motion,  after  the  judgment  had  been 
rendered  in  the  original  proceedings,  it  does  not  become 
him  to  complain  in  this  court  of  delay  in  the  prosecution 
of  the  proceedings  in  garnishment,  nor  to  urge  that  the 
plaintiff  has  abandoned  his  right  to  a  judgment  against 
him. 

The  appellant  also  insists  that  the  judgment  against  the 
defendant  Kdso  is  void,  because  he  was  summoned  to  ap- 
pear on  the  third  day  of  the  term,  on  which  day  judgment 
by  default  was  taken  against  him.  An  amended  record  has 
corrected  this  clerical  error  and  removed  the  objection. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

C  C  Na^oCj  for  appellant. 

W.  B.  Harmon  and  W.  S.  Shirley^  for  appellee. 


-Smith  and  Others  v.  Jeffbies. 


AMP         Mitf  I 

162  610]  Chakois  of  Vekve. — ^Where  the  venue  of  »  case  ha»  been  changed,  an  ap- 

%  dTJBf  pearance  and  submission  to  a  rule  to  answer  is  a  waiver  of  any  olgection 

I  AT  ^  to  the  transoript,  touching  the  jurisdiotion  of  the  court  in  which  the  cause 
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Same. — Bj  the  term  "proceedings,"  in  section  208,  2  G.  &  H.,  155,  is  meant 
merely  the  orders  made  in  the  cause  by  the  court  granting  the  change  of 
venue,  and  not  a  transcript  of  the  whole  record. 

Practicb. — A  defect  in  a  verdict  or  finding  of  the  court  cannot  be  reached 
by  a  motion  for  a  new  trial. 

Saxe. — ^Where  a  verdict,  either  general  or  special,  is  imperfect  by  reason  of 
some  uncertainty  or  ambiguity,  or  by  finding  less  than  the  whole  matter 
put  in  issue,  or  by  not  assessing  damages,  the  proper  ttep  for  relief 
against  it  is  by  an  application  for  a  ventre  de  novo. 
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Sahs. — ^A  cause  was  submitted  to  the  court  for  trial,  the  defendant  request- 
ing that  the  facts  found,  and  the  conclusions  of  law  upon  them,  should  be 
stated  in  writing.  The  finding  was  for  the  plaintiif  and  stated  the  facts 
proTcn,  but  not  the  conclusions  of  law  upon  the  facts. 

Heldf  that  a  motion  bj  the  defendant  for  judgment  in  his  favor  on  the  find- 
ing would  not  lie. 

JJeldj  also,  that  the  court  not  haying  stated  its  conclusions  of  law  upon  the 
facta  found,  the  case  could  not  be  prepared  for  review  in  the  Supreme 
Court  bj  excepting  to  the  decision. 

APPEAL  from  the  NobU  Common  Pleas. 

Gregory,  J. — ^This  was  a  suit  by  Jeffries  against  the  ap- 
pellants for  wrongfully,  willfally  and  maliciously  refusing, 
as  election  officers,  to  receive  the  ballot  of  plaintift'  at  the 
last  presidential  election.  The  action  was  begun  in  Whitley 
county  and  removed  to  N(Me  by  change  of  venue.  After 
an  appearance  in  the  latter  court,  and  submitting  to  a  rule 
to  answer,  and  the  publication  of  depositions,  the  defend- 
ants moved  to  dismiss  the  case  because  the  certified  trans- 
cript from  WhiHey  county  did  not  contain  a  copy  of  the 
complaint.  The  transcript  contained  nothing  but  the  pro- 
ceedings had  in  open  court  in  the  Whitley  Common  Pleas — 
an  appearance,  rule  to  answer,  motion  for  a  change  of  venue, 
and  the  order  directing  the  change. 

The  motion  came  too  late,  after  the  appeUants  had  sub- 
mitted to  the  jurisdiction,  as  they  did  by  appearing  and 
submitting  to  a  rule  to  answer.  Cox  v.  Pniittj  ante  p.  90. 
Besides,  the  motion  was  not  well  taken  at  any  rate.  The 
statute  requires  merely  "  a  transcript  of  the  proceedings," 
and  not  a  transcript  of  the  whole  record  to  be  transmitted. 
2  G.  &  H.,  §  208,  p.  155.  By  "  proceedings,"  in  that  statute, 
we  think  is  meant  merely  the  orders  made  in  the  cause  by 
the  court  granting  the  change  of  venue.  The  language 
will  admit  of  this  construction,  and  to  give  it  any  other 
would  be  to  require  that  to  be  done  which  would  servQ,  no 
useful  purpose  whatever,  to  either  of  the  parties. 

An  issue  was  formed  by  a  traverse  of  the  complaint,  and 
submitted  to  the  court  for  trial,  the  defendant  requesting 
that  the  facts  found  be  stated  in  writing,  and  the  conclusions 
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of  law  upon  them,  as  provided  in  section  841  of  the  code. 
The  finding  is  as  follows : 

"  That  said  plaintiff  was,  on  the  8th  of  November,  1864, 
and  for  more  than  six  months  prior  thereto  had  been,  a  boTta 
fide  resident  of  Smith  township,  Whitley  county,  Indiana^ 
and  was  bom  and  raised  in  the  United  States,  and  is  a  citizen 
thereof;  that  the  father  of  the  plaintiff  was  of  mixed  blood, 
three-fourths  white  and  one-fourth  Indian,  and  his  mother 
was  a  white  woman ;  that  the  plaintiff,  on  the  8th  of  No- 
vember,  1864,  at  the  election  held,"  &c.,  "offered  to  vote, 
and  tendered  his  vote,  and  was,  by  the  defendants,  judges," 
&c.,  "  hindered  from  voting,  and  his  vote  refused  by  them ; 
that  the  plaintiff  had  been  allowed  to  vote  in  that  township 
for  more  than  eight  years  before,  except  two  or  three  years; 
that  the  defendants,  with  knowledge  of  all  the  facts  con- 
cerning the  plaintiff's  pedigree  and  blood,  willfully  refused 
to  receive  his  vote  on  account  of  his  color.  On  which  facts 
the  court  finds  for  the  plaintifi;  and  assesses  his  damages 
at,"  &c.  Motions  for  a  new  trial,  and  for  judgment  in  favor 
of  the  defendants  upon  the  finding  were  overruled,  and  judg- 
ment rendered  for  the  plaintiff. 

It  is  objected  to  the  sufiiciency  of  the  finding,  that  it 
does  not  appear  that  the  plaintiff  was  twenty-one  years  of 
age,  nor  Uiat  he  was  a  "  white  male  citizen."  We  think 
the  facts  found  sufficiently  show  that  the  plaintiff  is  a  "  white 
male  citizen  of  the  United  States;^'  that  he  had  resided  in 
the  State  during  the  six  months  immediately  preceding  the 
election  at  which  he  offered  to  vote ;  and  that,  at  the  time, 
he  resided  in  the  township  in  which  the  election  was  being 
held,  and  that  he  was  a  legal  voter  within  the  meaning  of 
section  2,  article  2,  of  the  constitution  of  the  Btate,  pro- 
vided he  was  twenty-one  years  of  age.  The  judges  of  this 
court  differ  on  the  question,  as  to  whether  it  sufficiently 
appears  from  the  finding  that  the  plaintiff  was,  at  the  time 
he  offered  to  vote,  twenty-one  years  of  age.  The  con- 
clusions of  law  from  the  facts  found  are  not,  we  think. 
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properly  stated  by  the  court  below  as  contemplated  by  sec- 
tion 341  of  the  code,  sa'pra.  But  the  defects^  if  any,  are 
not  presented  to  this  court  in  a  manner  to  avail  the  appellants. 
A  motion  for  a  new  trial  is  not  the  mode  to  reach  a  defect 
in  the  finding  or  verdict. 

In  Bosseker  v.  Cramery  18  Ind.  44,  this  court  held  that 
where  a  verdict,  either  general  or  special,  is  imperfect,  by 
reason  of  some  imcertainty  or  ambiguity,  or  by  finding  less 
than  the  whole  matter  put  in  issue,  or  by  not  assessing 
damages,  the  proper  step  for  relief  against  it  is  not  by  a 
motion  for  a  new  trial,  but  by  an  application  for  a  venire  de 
novo.  The  defect  complained  of  in  the  finding  is  not  one 
of  the  causes  for  a  new  trial  under  the  code.  2  G.  &  H., 
§  352,  pp.  211,  214. 

The  motion  for  judgment  in  favor  of  the  defendants  was 
not  the  proper  remedy.  Such  a  motion  can  only  be  made 
where  the  court,  at  the  request  of  either  party,  has  instruc- 
ted the  jury  if  they  render  a  general  verdict,  to  find  specially 
upon  particular  questions  of  fact  stated  to  them  in  writing. 
2  G.  &  H.,  §§  836,  837,  pp.  205,  206. 

If  the  court  below  had  stated  its  condosions  of  law  upon 
the  facts  found,  the  case  would  have  been  properly  prepared 
for  review  in  this  court  by  excepting  to  the  decision.  Add' 
kman  v.  JErwiUy  6  Ind.  494. 

The  judgment  is  affirmed,  with  costo. 

A.  ElUsoUy  for  appellants. 

A.  Y.  Hooper^  for  appellee. 
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Waliz  and  Others  v.  Bobioway  Knd  Others. 

JuooMxirT.— NoTicK. — ^In  a  proceeding  in  the  Court  of  Common  Pleas  of 
Brown  county  for  the  partition  of  land,  the  only  notice  of  the  pendency 
of  the  action  was  a  publication  in  a  newspaper  that  the  plaintiffs,  heirs 
of  A.  B.,  deceased,  late  of  said  county,  had  filed  their  petition  for  a  par- 
tition of  the  land  of  the  decedent-  in  said  county,  and  that  the  petition 
would  be  heard  at  the  next  term  of  said  court.  The  land  was  sold  under 
a  judgment  rendered  in  the  cause.  In  a  collateral  suit,  where  the  yalidity 
of  the  judgment  and  proceedings  was  called  in  question, 

Heldj'  that  the  judgment  was  not  Yoid. 

Btldf  also,  that  the  parties  to  that  suit  were  concluded  by  the  record. 

Meldf  also,  that  they  could  not  object  that  one  of  the  heirs  had  not  been 
made  a  party  to  the  suit. 

6axb. — Jurisdiction. — Unless  the  acts  of  a  superior  tribunal  are  void  on 
their  face,  they  are  valid  without  proof  or  ayerment  of  their  yalidity  In 
cases  of  domestic  judgments  of  courts  of  general  jurisdiction,  where  they 
come  collaterally  in  question,  jurisdiction  of  the  person  and  of  the  sub- 
ject matter,  where  the  record  discloses  nothing  on  the  pointy  will  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Rat,  J. — This  action  was  commenced  in  the  Bartholomew 
Circuit  Court  by  the  appellees  for  the  partition  of  real 
estate  lying  in  Brown  and  Bartholomew  counties.  The  com- 
plaint alleged  that  Richards  claimed  some  interest  in  the 
premises,  the  nature  of  which  was  unknown  to  the  com- 
plainants, and  he  was  made  a  party  defendant  for  the  pur- 
pose of  settling  his  interest  and  quieting  the  title  of  the 
complainants.  The  appellees  claimed  title  to  the  premises 
as  heirs  at  law  of  their  father,  who  died  seized  in  fee. 

Biehards  set  up,  in  the  second  paragraph  of  his  answer, 
title  in  himself  to  the  land  in  Brown  county,  under  a  pro- 
ceeding for  partition  instituted  in  that  county.  The  record 
of  the  proceedings  filed  with  said  paragraph  showed  that, 
after  the  usual  steps  had  been  taken,  the  land  had  been  sold 
by  a  commissioner  appointed  by  the  court,  and  purchased 
by  Biehards,  The  proceedings  in  Brown  county  were  insti- 
tuted for  the  partition  of  the  land  in  that  county  only,  and 
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one  of  the  heirs,  who  was  a  plaintifi'  iu  the  court  below  in 
this  suit,  was  not  made  a  party  plaintiff  or  defendant  in  said 
proceedings.  A  demurrer  was  filed  to  the  second  paragraph 
of  the  answer,  which  was  alleged  to  be  defective  for  three 
reasons :  Ist.  Because  the  notice  of  the  pendency  of  the 
proceedings  in  Brawn  county  was  insufficient.  2d.  Because 
the  parties  in  the  present  suit  were  not  the  same  as  they 
were  in  the  suit  in  Brown  county.  8d.  Because  the  subject 
matter  of  this  suit  was  not  the  same  as  in  the  suit  in  Brown 
county,  the  land  in  Bartholomew  not  being  described  in  the 
suit  in  Brown.  The  demurrer  was  sustained  by  the  court 
below  and  upon  that  ruling  error  is  assigned. 

The  notice  in  the  proceedings  in  Brown  county  was  as 
follows,  viz : 

"  State  of  Indiana,  Beown  Coijntt." 

"Notice  is  hereby  given  that  Henry  Weaver  and  Sarah 
Ann  Weaver^  heirs  of  David  WaJUzy  deceased,  late  of  said 
county,  have  filed  their  petition  for  partition  of  the  real 
estate  of  said  decedent  in  said  county,  and  that  said  petition 
will  be  heard  at  the  next  term  of  the  Court  of  Common 
Pleas  of  said  county.  Dated  May  10th,  1856." 
(signed,)  "  Wm.  W.  Mason,  Clerk  C.  C.  P.  Brown  County J^ 

The  statute  provides  that  on  the  filing  of  a  petition  for 
the  partition  of  lands,  if  any  of  the  defendants  are  non- 
residents of  the  State,  and  such  non  residence  be  shown  by 
af&davit,  the  clerk  shall  cause  notice  of  the  pendency  of 
such  petition  to  be  given  for  three  weeks  successively  in 
some  newspaper  printed  in  said  county.  The  statute  makes 
the  publication  a  substitute  for  the  summons,  and  the  sum- 
mons would  contain  the  names  of  the  parties  to  be  served. 
The  question  then,  is  whether  the  omission  in  the  notice  of 
the  names  would  render  the  action  of  the  court  void,  or 
only  erroneous,  the  case  being  within  the  scope  of  the 
statutes  authorizing  publication  ?  In  the  case  of  Eynea  v. 
Oldham^  8  Monroe  B.  266,  publication  had  been  made,  and 
the  case  was  within  the  scope  of  the  statute  authorizing 
publication.    The  objection  was  that  it  did  not  appear  that  an 
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affidavit  had  been  filed  by  the  complainant  that  the  particu- 
lar names  of  the  heirs  were  unknown  to  him  before  making 
the  order  of  publication.  It  was  decided  that,  though  the 
omission  might  have  been  a  cause  of  revision,  or  of  reversal 
upon  appeal,  the  decree  was  not  therefore  void. 

Mr.  Justice  Baldwin,  in  delivering  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  HoUings- 
toarth  V.  Barbour  et  aZ.,  4  Peters  466,  uses  this  language : 
"Where  there  has  been  personal  service  of  irregular  or 
erroneous  process,  the  party  has  notice  in  part,  and  may, 
if  he  will,  appear  and  object  to  or  waive  the  irregularity.'* 
ITow,  if  the  notice  given  in  this  suit  had  been  served  upon 
any  of  the  heirs  of  David  WaltZj  deceased,  late  of  the 
county  of  Brown,  such  heirs  would  have  had  actual  notice 
that  a  petition  for  partition  of  the  real  estate  of  their  an- 
cestor in  the  county  of  Brown  had  been  filed  by  Henry  and 
Sarah  Weaver,  two  of  the  other  heirs,  and  that  the  petition 
would  be  heard  at  the  next  term  of  the  Court  of  Common 
Pleas  of  sdd  county.  Upon  their  failure  to  appear,  after 
personal  service  of  such  notice,  the  subsequent  proceedings 
of  the  court,  being  a  court  of  superior  jurisdiction,  would 
not  have  been  void,  though  perhaps  erroneous.  ITow, 
where  publication  has  been  authorized,  the  presumption  is 
conclusive  that  it  has  been  as  effectual  as  service  would 
have  been,  and  if  there  be  sufficient  in  the  notice  to  inform 
the  party  of  the  nature  of  the  proceedings,  the  interest  he 
has  in  it,  and  the  court  where  it  wiU  be  heard,  we  may  per- 
haps regard  the  subsequent  proceedings  of  the  court  of 
superior  jurisdiction  in  which  the  cause  is  tried  as  errone- 
ous, but  we  cannot  treat  them  as  void. 

The  law  is  well  established,  <<that,  unless  the  acts  of 
superior  tribunals  are  void  on  their  face,  they  are  neces- 
sarily and  essentidly  valid,  without  proof  or  averment  of 
their  validity."  1  Smith's  Leading  Cases,  828, 5th  Am.  ed. 
And  <<  That  where  the  record  discloses  nothing  upon  tiie 
point,  jurisdiction  of  the  person  and  of  the  subject  matter 
will,  the  eontraty  not  being  proved,  be  presumed,  in  cased 
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of  domestic  judgments  of  courts  of  general  jurisdiction, 
where  they  come  collaterally  in  question.'*  Homer  v.  The 
Banky  infra,  and  authorities  cit^d. 

The  courty  in  the  case  in  judgment,  having  jurisdiction 
of  the  subject  matter,  and  having  taken  jurisdiction  of  the 
person  of  the  heirs,  and  nothing  appearing  in  the  record 
from  which  we  must  find  an  absolute  want  of  jurisdiction 
of  their  persons,  we  cannot,  in  a  collateral  proceeding,  hold 
the  decree  of  the  court  void. 

In  the  case  of  Thompson  v.  Hare  et  ai.,  8  Blackf.,  336, 
where  the  administrator  of  an  estate,  during  the  term  of 
court,  filed  an  inventory  and  petition  for  the  sale  of  real 
estate  for  the  payment  of  debts,  and  the  record  recited  that 
<Hho  court,  on  motion,  appointed  a  guardian  ad  litem  for  the 
heirs  of  the  intestate,  they  being  infants,"  it  was  held  "that 
the  order  of  sale  was  erroneous,  but  that  it  was  not  a  nul- 
lity, and  that  the  purchase  under  it  was  valid." 

In  the  case  of  Homer  v.  The  State  Bank,  1  Ind.  132,  de- 
cided a  year  later,  this  language  is  used:  ^'The  infants 
might  have  been  in  court  in  person  at  the  time  of  the  ap- 
pointment of  the  guardian  ad  lUenij  if  they*  were  that  Was 
sufiicient  notice,  and  had  the  record  simply  recited  that 
*  on  motion,'  without?  specifying  on  whose  motion,  a  guar- 
dian ad  litem  was  appointed,  we  have  already  decided 
that  we  would  presume  they  were  personally  in  court." 
Thompson  v.  Hare,  supra.  The  record  in  this  case  recites 
that,  ^^Frederick  T  Butler  is  appointed  guardian  ad  litem  for 
the  minor  heirs  herein,  and  he  comes  now  and  files  his  ans- 
wer." This  recital  would  indicate  that  the  court,  of  its  own 
motion,  made  the  appointment,  and  the  presumption  that 
the  infants  were  present  in  court  is  to  be  indulged  in 
support  of  the  ruling. 

As  to  the  objection  taken  that  the  answer  is  not  sufficient 
because  the  parties  to  the  suit  in  Broton  county  are  not  the 
same  as  those  in  the  present  suit,  the  answer  is  that  the 
proceedings  in  Brown  county  are  only  relied  upon  as  a 
defense  to  the  titld  of  the  heirs  who  were  parties  to  that 
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proceeding,  and  as  to  them  it  is  conclusive.  It  would  be 
unjust  to  hold  that  heirs  might  come  into  court  and  have 
an  order  of  sale  in  partition  and  receive  the  proceeds,  and 
afterward  deny  the  validity  of  the  proceedings  between 
them  and  the  purchaser,  because  they  had  not  brought  all 
the  heirs  into  court.  The  failure  to  bring  all  the  heirs  into 
court  resulted  in  the  parties  who  were  in  court  receiving  more 
than  they  were  entitled  to,  and  in  the  purchaser,  although 
paying  for  a  perfect  title,  only  receiving  the  interests  of 
part  of  the  heirs.  The  objection  that  the  subject  matter 
of  the  two  suits  is  not  the  same,  because  the  proceedings 
in  Brown  county  did  not  include  also  the  land  in  Bartholo^ 
mew  county,  is  not  well  taken,  The  proceedings,  so  far  as 
Richards  is  interested,  embrace  the  same  subject  matter. 
The  complaint  only  charges  that  he  claims  an  interest  in 
the  land  in  Brown  county,  and  he  answers  only  as  to  that 
interest.    The  demurrer  should  have  been  overruled. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

J.  E.  McDoTKddy  A.  L.  Boache  and  D.  Sheeks^  for  appel- 
lants. 

J9.  ESUy  for  appellees. 


Fleecs  and  Another  v.  Tns  Sxaib. 

RscooimAxrcB. — Suit  or. — Suit  upon  a  recogniianee  conditioned  for  the 
appearance  of  the  accused  to  asnwer  a  criminal  charge  upon  the  first  day 
of  the  next  succeeding  term  of  the  court.  The  breach  alleged  was  a  fiiilure 
to  appear  on  the  day  named.    Answer  by  the  surety,  that  the  grand  Jury 
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impanaeled  at  the  tena  of  the  eouH  to  whieh  said  rjMognixaiioe  was  ra- 
turnable,  investigated  tlie  oharge  and  found  no  bill  of  indictment  agsdnst 
the  accused. 
Held^  tliat  the  answer  was  bad. 

APPEAL  from  the  MofUgtmery  CSrcait  Court. 

Elliott,  J.-^This  was  a  soit  by  the  State,  on  a  recogniz- 
ance  executed  by  John  C.  FUece^  John  Fleece  and  James 
Dougherty  f  on  the  6th  of  Maj/y  186S,  m  the  sum  of  $2,000, 
conditioned  that  said  John  C.  Fleece  should  be  and  appear 
before  the  judge  of  the  Montgomery  Circuit  Court,  on  the 
first  day  of  the  next  ensuing  term  tiiereof,  and  answer  to  a 
charge  of  assault  and  battery  with  intent  to  murder,  and 
abide  the  judgment  of  said  court  The  breach  alleged  is, 
that  the  said  John  C.  Fleece  did  not  appear  before  the  judge 
of  the  said  Montgomery  Circuit  Court  on  the  first  day  of  the 
term  next  succeeding  the  date  of  said  recognizance,  though 
three  times  audibly  called  and  required  so  to  do.  The  com- 
plaint avers  a  proper  judgment  of  forfeiture. 

There  was  no  process  served  on,  or  appearance  by  John 
C.  FleecCj  the  principal  in  the  recognizance.  The  sureties 
appeared  and  answered,  that  the  grand  jury,  at  the  said  Sep- 
tember term,  1868,  of  said  court,  investigated  said  charga 
against  said  defendant,  John  C.  Fleece^  and  found  no  bill  of 
indictment  against  him  for  said  alleged  offense,  and  that 
neither  the  said  John  (Z,  non  his  sureties  in  said  recogniz- 
ance were  called,  on  said  recognizance,  until  the  said  grand 
jury  had  ignored  an  indictment  for  said  alleged  ofiense,. 
and  had  been  discharged  by  the  court;  nor  had  said 
John  C.  Fleece  at  any  time  since  been  indicted  for  or 
upon  said  charge.  The  court  sustained  a  demurrer  to  the 
answer,  and,  the  defendants  refusing  to  answer  further, 
rendered  judgment  against  them  for  the  amount  of  the 
recognizance. 

The  ruling  of  the  court  in  sustaining  the  demurrer  to  the 

answer  raises  the  only  question  in  the  case.    The  ruling  of 

the  court,  we  think,  was  correct.    It  was  the  duty  of  the 

principal  in  the  recognizance  to  appear  on  the  first  day  of 
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the  succeeding  term  of  the  conrt  to  answer  to  said  charge. 
The  record  of  forfeiture,  filed  with  the  complaint,  shows 
that  he  did  not  so  appear,  and  for  that  reason  the  recogniz- 
ance was  adjudged  forfeited.  The  answer  does  not  claim 
that  he  appeared  on  the  first,  or  any  other  day,  nor  does  it 
show  any  valid  excuse  for  his  failure.  If  he  had  appeared 
as  required  by  his  recognizance  the  court,  after  the  grand 
jury  was  discharged,  without  having  found  an  indictment 
against  him  for  the  offense  charged,  would  doubtless  have 
discharged  him  and  his  sureties  from  the  recognizance, 
unless  some  proper  reason  existed  why  such  discharge 
should  not  be  entered,  and  until  then  it  was  the  duty  of  the 
accused  to  be  in  attendance  on  the  court  Adair  et  od.  v. 
2%e  State^  1  Blackf.  200;  I%e  SUOe  v.  Cooper  et  al^  2  id., 
226;  Wilson  v.  7Ae  Statej «  uL,  212;  Charifd>eiiain  v.  lie 
JPeople,  2  Comstock,  82. 

The  judgment  is  ^affirmed,  with  costs. 

S.  C.  WtUson^  for  appdlants. 

D..!!.  WtSiam^n,  Attoniey  GteBeraly  for  the  State. 


Wl^  Shxjler  v.  'Habdin^  Administrator  of  South. 

HI    866^ 

Quxv-CxiADi  DsBD. — ErracT  ow, — ^To  a  complaint  upon  a  promiBSoxy  notc^ 
given  to  Beoure  the  price  of  land  which  the  payee  had  engaged  to  conT^ 
to  the  maker  by  deed  of  quit-claim,  it  is  not  a  good  answer  that  the  land, 
after  the  note  was  made,  had  been  sold  to  disobarge  a  Uen  upon  it,  which 
when  the  note  was  made. 


APPEAL  from  the  Hendricks  Common  Pleas. 
Qrbgoey,  J.— Hardin^  administrator  of  South,  sued  Shuler 
in  the  court  below  on  two  promissory  notes. 
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The  defendant  answered  that  the  consideration  of  the 
notes  was  a  part  of  the  purchase  money  of  a  lot  in  MadocUs 
addition  to  the  town  of  Danville;  that  Sovth,  on  tiie  9th  of 
Aprils  1861,  executed  his  title-bond  to  Shuler^  conditioned 
that^  on  the  payment  of  the  purchase  money,  the  foimer 
would  convey  to  the  latter^  by  quit-claim  deed,  the  lot  in 
question ;  that,  on  the  24th  of  February^  1859,  Arthur  W. 
Little  and  others  obtained  a  judgment  against  one  John  W. 
Mattock  in  the  Hendricks  Common  Pleas,  on  which  judgment 
was  issued  a  writ  of  Jieri  facias j  by  virtue  of  which  the  lot 
was  sold  on  the  25th  of  Jvh/j  1863,  to  one  John  L.  Ketchmhy 
<<  and  thereby  all  the  right  and  title  of  SoyJth  had  been  disposed 
of  and  divested,  and  the  defendant's  equity  in  the  property 
divested.''  A  demurrer  was  sustained  to  the  answer,  and 
this  is  asragned  for  error.  The  answer  does  not  allege  any 
fact  to  show  that  South  in  any  way  derived  titie  through  or 
from  Mattock  \  the  conclusion  averred  does  not  follow  from 
the  facts  stated. 

SovJth  contracted  to  quit-claim  to  Shuler  tiie  titie  he  had 
in  the  lot;  this  did  not  bind  him  to  discharge  the  liens  rest- 
ing on  the  property  at  the  time  he  so  contracted.  The 
judgment  against  Mattock  was  rendered  before  Souih  exe- 
cuted the  titie-bond  to  Shvler^  and  was  in  full  force  at  the 
time,  and  if  a  lien  on  the  lot,  it  was  for  ShuHer  and  not  South 
to  look  to  its  discharge. 

The  judgment  is  affirmed  with  costs,  and  five  per  cent 
damages. 

C.  C.  NavCj  for  appellant 

P.  8.  Kennedy y  for  appellee. 
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VsNDOB  Ain>  PuBCHASEft.— EscBOW. — A,  being  a  prisoner  in  the  hands  of 
the  rebels  at  AnderttmvUU,  wrote  to  his  wife  authorising  her  to  sell  a 
tract  of  land  he  owned  in  IntUana.  The  wife,  as  agent  of  her  husband, 
exeouted  a  written  contract  with  B  and  G,  bj  which  she  agreed  to  sell 
the  land  to  them  for  a  stipulated  price.  At  the  time  the  agreement  was 
made,  it  was  understood  that  the  land  should  be  sold  by  the  sheriff  on  a 
Judgment  then  existing  against  A,  and  should  be  bought  in  by  B  and  G, 
in  order  to  vest  the  title  in  them.  Subsequently  B  sold  and  assigned  the 
contract  to  D  for  S600|  of  which  sum  $200  was  paid  in  hand,  B  agree- 
ing to  procure  any  father  assignment  that  was  necessary.  The  agree- 
ment, with  the  assignment  indorsed,  was  placed  in  the  hands  of  a  third 
person,  as  to  the  assignment,  as  an  escrow,  until  the  payment  of  the 
residue  of  the  price.  Before  the  making  of  the  assignment  the  judgment 
against  A  had  been  set  asijle,  though  this  fact  was  not  known  to  either  of 
the  parties.  Suit  by  D  to  recoyer  the  $200  paid  by  him  on  the  contract. 
B  filed  a  counter-claim  asking  judgment  for  $800,  the  balance  due  from  D 
on  the  contract  of  assignment 

ffeldf  that  the  assignment,  haring  been  deliTered  as  an  escrow,  remained  a 
mere  scroll,  and  not  a  consummated  contraoti  until  the  happening  of  the 
condition. 

JBeldf  also,  that  in  the  absence  of  OTidence,  the  presumption  is  that  C  was 
entitled  to  an  undiyided  one-half  of  the  equity  created  by  the  contract, 
and  B  was  not  entitled  to  reoover  the  balance  due  fh>m  D  without  tendeI^- 
ing  the  further  assignment  of  G,  or  showing  that  he  had  no  interest. 

ffeldf  also,  that  as  the  existence  of  the  judgment  against  A,  by  means  of 
which  the  title  might  be  Tested  in  the  purchaser,  was  an  important  con- 
sideration in  the  contract,  it  was  a  case  of  mutual  mistake,  and  D  was 
entitled  to  rescind  and  to  recover  the  $200  paid  on  the  contract 

APPEAL  from  the  Morgan  Circuit  Court 
Gregort,  J. — Koons  sued  Ferguson  in  the  court  below  to 
recover  back  money  paid  by  the  former  to  the  latter  on  a 
contract  of  assignment  of  an  executory  contract  for  the 
conveyance  of  land,  executed  by  James  L.  Eoberts  and  wife 
to  the  latter. 

The  defendant  answered,  1st.  General  denial.  2d.  By 
way  of  counter-claim^  that  he  purchased  of  Soberts  the 
lands  embraced  in  the  executory  contract  of  sale  mentioned 
and  set  forth  in  the  complaint;  that,  at  the  time  of  the 
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purchafle,  Roberts j  by  his  agent,  entered  into  the  contract ; 
that  by  a  bona  Jide  contract,  and  without  fraud,  he  sold  the 
contract  of  purchase  to  the  plaintiff;  that,  by  the  terms  of 
the  contract,  the  plaintiff  was  to  be  entitled  to  all  the  rights 
and  benefits  that  the  defendant  had  in  the  contract,  and 
was  to  assume  all  the  obligations  and  discharge  all  the  con- 
ditions thereof,  and  was,  in  addition  thereto,  to  pay  the 
defendant  $500 ;  that  the  plaintiff  paid  the  defendant  $200, 
and  promised  to  pay  in  five  days  thereafter  the  further  sum 
of  $800;  that  the  defendant  assigned  the  contract,  by  in- 
dorsement, to  the  plaintiff,  and  that  the  plaintiff  had  failed  to 
pay  the  $300.  Prayer  for  judgment.  A  demurrer  was 
overruled  to  the  2d  paragraph  of  the  answer. 

The  plaintiff  replied,  1st.  By  general  denial.  2d.  A 
special  reply  which  is  not  necessary  to  be  noticed,  as  the 
same  question  arises  on  the  motion  for  a  new  trial.  Trial 
by  the  court;  finding  for  the  defendant  for  $300;  motion 
for  a  new  trial  overruled.    The  evidence  is  in  the  record. 

The  facts  are,  that  James  T.  Roberts  was  the  owner  in  fee 
of  the  land;  that  he  was  a  prisoner  in  the  hands  of  the 
rebels  at  AndersonmUe\  that,  at  the  May  term,  1864,  of  the 
Morgan  Circuit  Court,  one  WHUavn^  obtained  a  judgment 
against  him  for  some  $1,500;  that  he  wrote  to  his  wife  to 
sell  the  land  and  pay  the  judgment ;  that  the  wife,  for  her- 
self and  as  agent  for  her  husband,  on  the  5th  of  Novem- 
ber ^  1864,  executed  the  contract  to  the  FergusonSy  in  which 
it  is  agreed  that  James  T.  Roberts  and  Rachel  Roberts  have 
bargained  and  sold  to  John  W.  Fergtison  and  Stephen  R. 
Ferguson  the  land,  describing  it,  containing  198  and  12-100 
acres,  more  or  less,  for  the  sum  of  $5,000,  upon  the  following 
terms,  to-wit:  $1,500  on  the  1st  of  January y  1865,  or  when 
said  Roberts  makes,  or  causes  to  be  made,  to  said  Fergusons 
a  deed  of  conveyance  for  the  land;  $1,500  on  the  Ist  of 
January y  1866 ;  $1,000  on  the  1st  of  January^  1867,  and  the 
residue  on  the  1st  of  January y  1868,  for  which  several  sums, 
except  the  first  payment,  notes,  and  a  mortgage  on  the  land 
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to  secure  the  payment  thereof,  were  to  be  executed  by 
the  Fergusons  to  JRobevtSy  waiving  relief  laws,  when  the  deed 
was  executed.  Boberts  was  to  deliver  the  possession  of  the 
premises  to  the  Fergitsons  on  or  before  the  25th  of  December^ 
1864,  and  the  Fergusons  were  to  have  the  wheat  then  grow- 
ing on  the  premises.  At  the  time  this  agreement  was  made 
it  was  understood  between  the  Fergusons  and  Mrs.  Boberts 
that  as,  in  consequence  of  Boberts  being  a  prisoner  in  the 
hands  of  the  rebels,  at  Andersomnlky  a  deed  could  not 
readily  be  procured  from  him,  the  land  was  to  be  sold  at 
sheriff's  sale  on  the  WiUiams  judgment  and  purchased  in 
by  the  Fergusons.  On  the  12th  of  November ^  1864,  John  W. 
Ferguson  sold  this  agreement  to  the  appellant  for  $500,  and 
indorsed  thereon,  ^<I  assign  the  within  contract  to  Gtorgt 
Koonsy  (signed,)  John  W.  Ferguson,'  and  agreed  to  procure 
any  further  assignment  which  might  be  necessary.  The 
plaintifl'  at  the  time  paid  $200,  and  agreed  to  pay  the  $300 
in  a  few^days.  The  agreement,  with  the  indorsement,  was 
placed  in  the  hands  of  John  WiUiamSy  as  to  the  assignment, 
as  an  escrow,  to  be  delivered  to  the  plaintiff  on  the  payment 
of  the  $800.  At  the  time  of  the  agreement  between  the 
pUdntifi'  and  defendant  they  both  understood  that  Boberts 
was  a  prisoner,  and  that  the  title  was  expected  to  be  made 
through  the  sheriff's  sale  on  the  WiUiams  judgment.  At  the 
November  term,  1864,  of  the  Morgan  Circuit  Court,  and  before 
the  contract  between  the  plaintiff'  and  defendant,  the  WiUiams 
judgment  was  set  aside  and  a  new  trial  granted.  The  j  udg* 
ment  was  regular  on  its  face,  and  neither  the  plaintiff  nor 
defendant  knew  at  the  time  of  this  contract  that  it  had 
been  set  aside.  Koons  went  to  MdrtinsvUle  the  next  day 
and  learned  that  the  judgment  had  been  set  aside,  and  was 
advised  by  counsel  that  the  contract  executed  by  Mrs*' 
Boberts,  for  herself  and  husband,  was  void.  He  then  re- 
fused to  pay  the  $300,  and  on  the  15th  of  AjprU,  1865,  and 
before  the  commencement  of  this  suit,  put  upon  the  back 
of  the  agreement  of  Boberts  and  wife  to  the  defendant^  a 
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re-assignment  to  John  W.  Ferguson^  and  demanded  of  him  the 
$200  paid.  JRoberts  died  in  prison  in.  Fdmmry^  1865.  His 
widow  and  children  remained  in  the  possession  of  the  land, 
andy  on  demand^  refused  to  deliver  possession  to  Kooiis. 
The  latter  never  got  anything  under  his  contract. 

The  agreement  of  Eoberts  and  wife  with  the  FerguaonSj 
with  the  indorsement  of  John  W.  Ferguson^  was  placed  in  the 
hands  of  Williams^  as  to  the  assignment,  as  an  escrow.  Until 
the  performance  of  the  condition  it  remained  a  mere  scroll 
in  writing,  of  no  more  efficacy  than  any  other  written  scroll. 
2  Washburn  on  Real  Property,  2d  ed.,  §  44,  p.  614,  and  au- 
thorities there  cited.  The  defendant  elected  not  to  trust 
the  plaintifi'  with  a  consummated  contract.  The  remedy  of 
the  former  for  a  failure  to  comply  with  the  condition  is,  that 
the  agreement,  with  the  indorsement,  shall  not  be  delivered 
to  the  latter. 

The  agreement  was  to  convey  to  John  W.  Fei'guson  and 
Stephen  B.  Ferguson.  There  was  no  evidence  in  flie  record 
to  explain  why  it  was  that  John  TT.  alone  made  the  assign- 
ment. In  the  absence  of  proof,  the  presumption  is  that 
Stephen  R.  is  entitled  to  an  undivided  half  of  the  equity 
created  by  the  agreement.  We  think  the  defendant  had 
no  right  to  recover  from  the  plaintiff  without  tendering  the 
further  assignment  of  Stephen  i2.,  or  showing  that  he  had 
no  interest. 

But  the  most  difficult  question  in  the  case  in  judgment  is 
this:  Has  the  plaintiff  a  right  to  recover  back  from  the  de- 
fendant the  $200  paid  by  the  former  to  the  latter?  The 
agreement  between  the  plaintiff  and  defendant  was  still  in 
parol,  the  writing  was  not  yet  consummated,  an  important 
element  which  induced  the  plaintiff  to  become  aparty  to  the 
inchoate  act  was  the  existence  of  the  WUUanis  judgment, 
by  means  of  which  the  title  in  the  vendee  could  be  perfec- 
ted in  the  absence  of  Eoberts.  It  is  a  case,  in  our  opinion, 
of  a  mutual  mistake  of  fact,  in  the  absence  of  which  the 
contract  would  not  have  been  made.  In  such  a  case  the 
party  injured  may  rescind.    We  think  the  &cts  show  a 
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right  in  the  plaintiff  to  recover  of  the  defendant  the  |200 
paid  by  the  former  to  the  latter.  The  coort  below  erred  in 
overruling  the  motion  for  a  new  triaL 

The  judgment  is  reversed^  with  coBtd^  and  the  causa 
remanded  to  said  courty  with  directions  to  grant  a  new 
trial,  And  for  further  proceedings. 

W.  R.  Harrison  and  TT.  8.  Shirley ^  for  appellant. 

C.  F.  MeNuU  and  A,  UnniSy  for  appellee. 


Exparte  TbokmoVj  Administrator  of  Woodt. 

APPEAL  6*om  the  WashingUm  Common  Pleas. 

Bat,  J. — The  appellant,  as  administrator  de  bonis  nan  of 
Lem .  Woody y  deceased,  filed  his  statement  of  the  condition 
of  the  estate  for  final  settlement  In  that  statement  he  in* 
eluded,  as  credits,  two  notes  of  $600  each,  signed  by  certain 
persons  and  alleged  to  be  worthless.  The  court  refused  to 
admit  those  items  as  credits,  but  directed  them  to  be  chai^ged 
as  part  of  the  assets  of  the  estate.  From  that  ruling  of  the 
court  the  administrator  appeals.  The  notes  were  ^ven  for 
money  loaned  by  the  executor,  who  had  sold  property 
xmder  the  provisions  of  the  will,  and  who  had  afterward 
vfled  the  country  leaving  the  notes  uncollected,  and  proof  was 
ijnade  that,  at  the  date  the  notes  vrere  taken,  the  persons 
^ho  executed  them  were  regarded  as  solvent;  that  they 
failed  in  business  about  the  time  the  executor  absconded 
tfrom  the  country,  and  that  the  administrator  de  bonis 
non  had  been  unable  to  collect  the  amount  of  the  notes 
£rom  them.  The  appellant  urges  as  an  objection  to  the 
ruling  of  the  court,  that  the  sureties  of  the  executor,  upon 
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his  official  bond,  should  not  be  held  liable  for  the  amount 
of  these  notes.  There  is  no  order  in  the  record  requiring 
suit  to  be  brought  agidnst  them,  and  the  admimstrator  of 
the  estate  is  not  the  proper  person  to  represent  their 
interests.  No  proof  was  made,  on  the  hearing,  that  if  prop- 
er steps  had  been  taken  by  the  executor,  when  the  notes 
became  due,  they  could  not  have  been  collected.  We  are  not 
advised  of  the  reason  for  the  refusal  of  the  court  to  permit 
the  notes  to  be  treated  as  worthless.  The  effect  of  the  re- 
fusal seems  simply  to  be  the  continuance  of  the  estate  in 
court  for  further  proceedings.  It  may  be  that  the  court 
will  order  suit  to  be  instituted  against  the  sureties  upon  the 
executors  bond.  Proof  was  not  introduced  on  the  hearing 
of  this  appUcation  relieving  the  late  executor  and  his  sui^- 
ties  from  liabilily,  and  we  are  not,  therefore,  prepared  to 
decide  that  the  action  of  the  court  was  erroneous. 

The  order  of  the  court  below  is  affirmed,  at  the  cost  of 
the  appellant. 

A.  J.  SimpBon^  for  appellant 


Logan  v.  Ejqbbb  and  Others. 

HiQBWATt.-— Pbaoticb. — ^To  ft  petition  tat  the  location  of  a  highway,  an 
answer  was  ftled  eetting  up  that  a  similar  petition  had  been  filed  some 
ten  years  before,  by  other  persons,  which  had  noTer  been  prosecuted  to  a 
conclusion.  A  demurrer  was  filed  and  sustained  to  this  answer,  and  after 
a  report  in  fsTor  of  the  highway  a  remonstrance  was  filed  controTerting 
the  pablic  utility  of  the  road  and  asking  damages.  EcTiewers  were 
appointed  and  reported  in  faTor  of  the  road,  and  assessed  the  damages  of 
the  remonstrant  at  $160.  Before  any  action  by  the  county  board  on  tlus 
report,  the  remonstrant  appealed  to  the  Circuit  Court^  where  the  demurrer 
to  the  answer  was  again  sustained,  and  a  judgment  rendered  establishing 
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the  highway  and  ordering  the  sum  of  $200,  allowed  to  the  remonstrant 

for  his  damages,  to  be  paid  out  of  the  county  treasury. 
HeU  that  the  Circuit  Court  should  have  summarily  dismissed  the  appeal. 
Heldf  also)  that  the  court  would  have  committed  no  error  if  it  had  stricken 

from  the  files  both  the  answer  and  the  demurrer,  as  ho  such  pleadings 

were  proper  in  such  a  case. 
Held,  also,  that  the  order  directing  the  payment  of  the  damages  out  of  the 

county  treasury  was  proper.    The  Circuit  Court  had  the  same  power  OTer 

that  question  that  the  county  board  had. 

APPEAL  jfrom  the  JDeeatur  Circuit  Court 
Frazer,  C.  J. — The  record  in  this  case  develops  the  fitct 
that  a  practice  was  indulged  in  below  which  was  very  novel 
indeed.  The  case  originated  before  the  board  of  commis- 
sionersy  and  was  a  petition  for  the  establishment  of  a  public 
highway.  The  present  appellant  appeared  there  and  filed 
a  paper  called  an  ^^  answer/'  alleging*that  an  effort  had  once 
been  made  by  other  petitioners  for  the  same  purpose,  some 
ten  years  before,  which  had  never  been  prosecuted  to  a 
conclusion.  This,  he  insisted  upon  as  a  bar  to  any  pro* 
ceedings  by  the  commissioners  upon  the  petition  before 
them.  To  this  the  petitioners  demurred,  and  succeeded 
upon  the  demurrer.  After  a  report  of  the- viewers  in  favor 
of  the  proposed  highway,  as  being  of  public  utility,  Logan^ 
by  remonstrance,  claimed  damages  and  questioned  the  pub- 
lic utility  of  the  road.  Reviewers  were  thereupon  ap- 
pointed, who  reported  that  the  road  would  be  of  pubUc 
utility,  and  that  they  had  assessed  the  damages  of  the  re- 
monstrant at  $150.  Without  waiting  for  any  action  of  the 
board  of  commissioners  upon  the  last  report,  he  appealed 
to  the  Circuit  Court.  That  court  ought  summarily  to  have 
dismissed  the  appeal,  but  it  did  not;  it  again  sustained  the 
demurrer.  This  was  not  error ;  nor  would  it  have  been  if 
it  had  stricken  from  the  files,  as  idle,  both  the  demurrer 
and  answer,  ^o  such  pleadiagB  are  proper  in  such  a  case. 
But,  by  sustaining  the  demurrer,  a  right  result  was  reached. 
A  trial  in  the  Circuit  Court  resulted  in  a  verdict  that  the 
proposed  road  would  be  of  public  utility,  and  in  an  assess- 
ment of  $200  damages  in  favor  of  the  appellant    The 
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court  rendered  judgment  that  the  damages  be  paid  out  of 
the  county  treasury,  and  that  the  road  be  established.  The 
appellant  insists  that  the  order  for  the  payment  out  of  the 
county  treasury  was  error.  We  think  not.  On  appeal,  the 
Circuit  Court  had  the  same  power  upon  that  subject  which 
the  commissioners  had.  Besides  it  was  not  a  matter  for  the 
appellant  to  complain  about;  it  does  not  iigure  hin^ 

The  judgment  is  affirmed,  with  costs. 

J5.  TT.  WUsoUj  for  appellant. 

8.  A.  Bonner  J  for  appellees. 


Knowlton  v.  Clase. 

APPEAL  from  the  OMo  Circuit  Court 

Gregoey,  J. — JSnowUon  sued  Clark  in  the  court  below  for 
money  had  and  received.  Answer,  general  denial.  Trial 
by  jury;  verdict  for  the  defendant.  Motion  for  a  new  trial 
overruled.  The  evidence  is  in  the  record.  The  money  in 
controversy  was  placed  in  the  hands  of  Clark  by  the  appel* 
lant,  as  a  part  of  a  fimd  raised  by  voluntary  contribution 
for  the  purpose  of  procuring  a  substitute  for  one  jETanna, 
who  had  been  drafted  to  serve  in  the  army  of  the  United 
States  under  the  last  call  of  the  President.  Clark  paid  over 
the  money  for  the  purpose  for  which  it  was  contributed. 
The  appellant  contends  that  he  placed  the  money  in  Clark's 
hands  with  the  condition  that  Hanna  was  first  to  be  ex- 
amined by  the  surgeon  of  the  enrolling  board,  at  Greens' 
burg,  and  if  he  was  accepted  as  fit  for  the  service,  then  the 
money  was  to  be  used  in  paying  one  Broum  the  sum  of 
$1,000  for  becoming  a  substitute  for  Hanna^  otherwise  the 
money  contributed  by  the  appellant  was  to  be  returned  to 


396  SUPREME  COURT  OP  DTDIAlSrA. 

Crist  0.  Glidewell. 

him.  The  evidence  is  conflictiiig  as  to  whether  there  was 
any  such  condition  made  when  the  money  was  placed  nith 
Clark^  and  it  is  by  no  means  clear  on  which  side  is  the  pre- 
ponderance. Hannuy  after  making  some  objections,  finally 
consented  to  be  examined.  Clarkj  Brown  and  Hanna  went 
to  Grreemburg  and  applied  to  the  examining  surgeon  to  have 
Hdnnth  examined,  but  were  told  that  they  were  not  ex- 
amining drafted  men.  Witnesses  were  idlowed,  over  the 
objection  of  the  appellant,  to  testify  to  the  conversation 
which  took  place  between  the  surgeon  and  Hannaj  as  to 
the  fitness  of  the  latter  for  the  service.  The  object  of  this 
testimony  was  to  show  the  reason  why  Hanna  was  not  ex- 
amined. The  £act  that  Hanna  was  not  examined  was  not 
controverted.  The  case  turned  upon  the  condition  insisted 
upon  by  the  one  side  and  denied  by  the  other.  The  evidence 
objected  to  could  have  had  no  influence  except  to  show  the 
good  faith  of  Clark  in  paying  over  the  money,  and,  for  this 
purpose,  we  think  the  conversation  referred  to  was  a  part 
of  the  res  gesUBy  and  was  properly  permitted  to  go  to  the 
jury.  We  cannot  say  that  the  verdict  of  the  jury^  and  the 
action  of  the  court  below  were  not  justified  by  the  evidence, 
and  it  is  not  our  duty  under  the  law  to  interfere. 

The  judgment  is  affirmed,  with  costs, 

A.  C.  Doumeyy  for  appellant 


CBIST  V*  QSJDSMJSLU 

APPEAL  from  the  Franldin  Common  Pleas. 

Greoobt,  J. — Glidewell  sued  Crist  before  a  justice  of  the 
peace  for  an  iiguiy  done  to  the  hogs  of  the  former  by  the 
dogs  of  the  latter.    The  defendant  appeared,  and  on  trial  the 
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JQstioe  rendered  jadgment  agamst  the  defendant  for  |28. 
He  appealed  to  tiie  Common  Pleas  Court.  The  case  was 
tried  by  a  jury ;  verdict  and  jadgment  against  the  defendant 
for  $15.  The  appellant  moved  the  court  below  to  tax  the 
costs  of  the  appeal,  including  the  costs  which  accrued  in 
the  Common  Pleas  Court,  to  the  plaintiff^  on  the  ground 
that  the  judgment  of  the  justice  had  been  reduced  five 
dollars  and  upwards.  The  court  overruled  the  motion,  and 
rendered  judgment  for  full  costs.  This  was  error.  JRobiU' 
dark  V.  SkipwoHh,  28  Ind.  811.    2  G.  &  H.,  §  70,  p.  597. 

The  judgment  for  costs  is  reversed,  with  costs,  and  the 
cause  remanded  to  said  court,  with  directions  to  reader 
judgment  in  accordance  with  this  opinion. 

T.  B.  Adams  and  F.  Berry ^  for  appellant. 

H.  C.  Mdnnoj  for  appellee. 


Smith  v.  Watebs. 

Bspumir  Boiro.— RxnRinni  Stamp.— If  a  rerenixe  stamp  is  required  I17  law 
to  be  attached  to  a  repleTin  bond,  tJie  failure  to  attach  the  stamp  wiU 
fiimieh  no  gronnd  for  diemiaeing  an  appeal  from  the  Judgment  of  a  Jus- 
tice in  the  cause. 

Appeal  Bond.— Biybkus  Stamp. — ^The  bond  required  by  our-  statute  on 
appeal  from  the  Judgment  of  a  Justice  is  neither  a  "writ"  nor  "procesS|" 
within  the  meaning  of  the  lerenus  law,  and  does  not  require  a  stamp. 

APPEAL  from  the  Henry  Common  Pleas. 

Bat,  J. — The  appellee  brought  an  action  of  replevin 
before  a  jostice  of  the  peace.  The  value  of  the  property 
claimed  was  stated  in  the  complaint  at  $30.  The  finding 
was  for  the  appellant     Waters  appealed  to  the  Court  of 
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Common  Pleas,  where  a  motion  was  made  to  dismiss  the 
appeal ;  the  motion  was  overruled.  The  two  grounds  upon 
which  it  is  insisted  in  this  court  that  the  motion  should 
have  been  sustained  are:  1st.  That  the  replevin  bond  had 
no  revenue  stamp  upon  it.  If  a  revenue  stamp  were  required 
upon  the  bond,  the  omission  to  attach  it  would  furnish  no 
ground  for  dionissing  the  appeal.  If  no  bond  whatever 
had  been  filed,  the  party  could  still  have  prosecuted  his 
action  for  possession  of  tiie  personal  property. 

It  is  urged  as  a  second  ground  for  the  dismissal,  that  the 
appeal  bond  was  not  stamped.  The  ^^act  to  provide  inter- 
nal revenue  to  support  the  government,  to  pay  interest  on 
the  public  debt  and  for  other  purposes,''  approved  June  30, 
1864,  (Laws  IT.  8.,  38th  Congress,  p.  284,)  provides,  in 
schedule  B,  that  a  fifty  cent  revenue  stamp  shall  be  placed 
<'  upon  writs  or  other  process-on  appeal  fi*om  justices'  courts, 
or  other  courts  of  inferior  jurisdiction,  to  a  court  of  record." 
In  our  opinion,  the  bond  filed  before  a  justice  of  the  peace 
is  neither  a  ^^writ"  nor  ^^  process,"  within  the  meaning  of 
the  law. 

It  has  been  held  by  the  Commisdoner  of  Internal  Bevenue 
that  <'  an  appeal  bond,  or  instrument  bywhich  a  suit  is  trans- 
ferred from  a  justice  of  the  peace  to  a  superior  court,  is 
an  original  process,  and  subject  to  stamp  duty  as  such." 

In  this  State,  the  filing  of  the  appeal  bond  operates  to 
transfer  the  case  to  the  proper  court;  no  writ  or  process 
is  issued.  In  the  case  of  Malone  et  al.  v.  Hardestyy  1  Ind. 
79,  this  court  regarded  the  appeal  as  perfected  without  ^^  pro- 
cess" to  the  appellee.  Blackstone  defines  process  to  be  the 
means  of  compelling  the  parties  to  appear  in  court;  first, 
by  summons,  next,  by  attachment,  &c.  In  our  practice,  the 
appeal  operates  upon  the  case  and  transfers  it  to  the  higher 
court,  and  the  party  must  take  notice^f  the  appeal  without 
process.  1£  the  opinion  expressed  by  the  commissioner, 
while  entitled  to  great  consideration,  is  to  be  regarded  as  in 
conflict  with  this  view,  still  we  caimot  yield  our  judgment 
to  this  construction.    The  law  itself  provides  that  the  only 
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case  in  which  his  opinion  is  to  be  final,  is  where  he  decides 
that  an  instniment  does  not  require  a  stamp.  It  is  a  well  set- 
tled principle,  that  every  charge  under  a  stamp  act  most  be 
imposed  by  clear,  unambiguous  words.  Denn  v.  Biammd, 
4  B.  &  C,  245 ;  Doe  v.  Smith,  8  Bing.  147 ;  Wrought  v.  TurOcy 
11  Mees.  &  W.,  660;  8  Parsons  on  Contracts,  287-  What- 
ever may  have  been  the  intent  of  the  statute,  there  are  no 
words  used  which,  in  our  opinion,  require  a  stamp  duty  oii 
an  appeal  bond  filed  before  a  justice. 

The  judgment  is  affirmed,  with  costs. 

J.  YaryaUy  for  appellant. 

Brown  and  Polkj  for  appellee. 


!'25  Mil 

Snydkr  v.  Snydbb.  iM_J* 

T&AR8CBIFT  or  JvDOMXVT.-^SuiT  OK.— In  •  Buit  opon  a  Jodgment,  it  i|  not 
necessaxy  that  the  eopy  of  the  judgment  filed  with  the  complaint  ehoold 
contain  either  t^plaeita  or  an  authentication. 

8AXs.-^uit  upon  a  Judgment  rendered  by  a  jnetiee  of  the  peace  In  the  State 
of  Ohio.  The  tranBcript  contained  the  following  return  to  the  summons, 
Tis:  '^Serred  by  learing  a  copy  at  place  of  residence,  with  A.  B." 

Heldf  that  the  serrice  was  insufficient  at  common  law. 

ffdd,  also,  that  the  complaint  was  bad  on  demurrer,  for  want  of  an  averment 
that  the  Justice  had  Jurisdiction  of  the  subject  matter,  and  that  the  serr- 
ice  was  sufficient  by  the  law  of  Ohio^  or  the  equivalent  ayerment,  made 
sufficient  by  our  statute,  "that  the  Judgment  was  duly  given  or  made." 

PUADiHO.— A  party  may,  under  the  code^  state  his  cause  of  action  in  differ- 
ent forms  in  the  several  paragraphs  of  his  complaint,  and  cannot  be  re- 
quired to  eleet  between  them  on  i^davit  of  their  identity. 

APPEAL  from  the  JSlkhaH  Common  Pleas. 
Frazbb,  C.  J. — ^The  complaint  in  this  case  contained  two 
paragraphs.    The  first  was  upon  what  purported  to  be  a 
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judgment  rendered  by  a  justice  of  the  peace,  alleged  to  be  of 
SummU  county,  in  the  State  of  Ohio.  There  was  no  alle- 
gation of  the  jurisdiction  of  the  justice,  nor  any  equivalent 
averment,  and  the  transcript  of  the  judgment  filed  with  the 
paragraph  had  no  placita,  and  nothing  showing  where  it  was 
rendered,  and  no  authentication.  The  second  paragraph 
was  upon  a  promissory  note  of  precisely  the  same  descrip- 
tion as  the  one  upon  which  the  judgment  purported  to  have 
been  rendered. 

The  overruling  of  a  demurrer  to  the  first  paragraph  of 
the  complaint  is  assigned  for  error.  The  objections  urged 
to  the  paragraph  are :  1.  That- the  copy  of  the  transcript 
filed  was  not  authenticated  by  any  certificate.  2.  That  it 
had  no  placita.  3.  That  no  sufiicient  service  of  summons 
is  shown  by  the  transcript  to  have  been  made  on  the  de* 
fendant.  4.  That  it  does  not  *  appear  that  the  justice  had 
jurisdiction  of  the  subject  matter.    Of  these  in  their  order. 

1.  We  know  of  no  reason  why  the  authentication  of  a 
transcript  of  a  judgment  sued  on  should  be  filed  with  the 
complaint,  and  we  have  no  statute  requiring  it.  In  Phdps 
V.  TiUoUj  17  Ind.  428,  this  precise  question  was  made,  but 
not,  as  we  think,  decided.  We  think  that  there  is  nothing 
in  the  objection. 

2.  As  to  the  pladtOj  in  Phdps  v.  TiUon^  suprOf  this  ob- 
jection was  held  to  be  good  on  demurrer,  on  the  authority 
of  Doe  V.  Smiihj  4  Blackf.  228.  But  in  Doe  v.  Smith  the 
question  was  one  of  evidence  and  not  of  pleading,  and  that 
case  is  not,  therefore,  an  authority  upon  the  point  under 
examination.  This  suit  was  upon  a  judgment,  and  ihe 
most  that  the  statute  requires  is  that  a  copy  of  the  judgment 
shall  be  filed  with  the  complaint.  This  does  not  necessarily 
mean  the  whole  record  of  the  cause  in  which  the  judgment 
was  rendered.  Bathbone  v.  Eaihboney  10  Pick.  1.  The  placUa 
may  be  necessary  to  a  complete  record  of  the  cause ;  it  may 
be  required  to  whatever  transcript  of  a  judgment  shall  be 
ofiTered  in  evidence  in  order  to  secure  its  admission,  but  it 
is  impossible  to  conceive  of  a  good  reason  why  either 
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it  or  certificates  of  authentication  ehall  be  filed  with  the 
complaint,  where  there  is  an  express  averment  of  the  same 
facts  which  the  plaeUa  woold  show.  To  hold  that  a  copy 
of  the  entire  record  must  be  filed,  embracing  often  a  volu- 
minous mass  of  matter  utterly  useless  in  the  case,  and  not 
even  admissible^  in  evidence,  (2  Dana  21;  9  Foster  N.  H., 
471,)  making  in  some  cases  the  costs  of  the  transcript  vastly 
exceed  the  sum  in  controversy,  would  be  too  absurd  to  be 
tolerated.  The  statute  requires  no  such  practice,  in  our 
opinion.  It  would  be  a  positive  impediment  to  justice,  and 
such  a  reproach  to  the  present  system  of  procedure  as 
could  not  be  alleged  against  that  which  formerly  prevailed, 
notwithstanding  the  technical  absurdities  which  had  grown 
upon  it  and  rendered  it  more  obnoxious  than  it  deserved. 
This  ruling  is  not  in  confiict  with  WUUamamY.  Forenumj  28 
Ind.  540. 

8d  and  4tlL  As  to  the  service  and  jurisdiction  of  the  sub- 
ject matter.  The  transcript  shows  the  following  return  to  a 
summons:  ^'Beceived  on  the  21st  day  of  June  and  served 
on  tlie  21st,  by  leaving  a  copy  at  place  of  residence  with 
Daniel  Snyder.  Samuel  jB.  Wise,  constable."  This  was  not 
sufficient  service,  at  common  law,  to  give  jurisdiction  of  the 
person.  At  common  law  a  justice  of  the  peace  had  no  civil 
jurisdiction.  It  is  not  averred  in  the  complaint  that,  by 
the  laws  of  OhiOj  he  had  such  jurisdiction,  or  that  such 
service  of  process  was  sufficient^  nor  does  the  complaint 
contain  the  allegation,  made  equivalent  thereto  by  the  stat* 
ute,  'Hhat  the  judgment  or  decision  was  duly  given  or 
made."  2  G.  &  H.,  §  83,  p.  107.  The  demurrer  to  the 
paragraph  should  have  been  sustained.  Crake  v.  Crake,, 
18  Ind.  156.  Motions  to  strike  out  the  second  paragraph<i 
of  the  complaint,  and  to  compel  the  plaintifi'  to  elect  upoB. 
which  paragraph  he  would  go  to.  trial,  were  overruled. 
These  motions  were  supported  by  an  affidavit  showing  that 
the  note  claimed  to  have  been  reduced  to  judgment,  and 
the  one  counted  upon  in  the  second  paragraph  was  the^ 
same  note.  The  ends  of  justice  require  that  a  party  should 
Vol.  XXV.— 26. 
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be  permitted  to-state  his  case  in  various  forms,  so  as  to 
correspond  with  the  proof,  and  thus  secure  his  rights,  without 
being  compelled  to  resort  to  a  second  suit.  So,  inconsis- 
tent causes  of  action  should  be  allowed  to  be  joined,  as  well 
as  inconsistent  defenses.  McMasters  v.  Cohenj  5  Ind.  174. 
In  those  States  where  the  unwise  requirement  exists  com- 
pelling parties  to  swear  to  the  truth  of  the  claim  or  defense, 
there  is  a  reason  for  the  proceeding  sought  to  be  enforced 
by  the  defendant  below,  but  there  is  none  here.  The  trans- 
cript offered  in  evidence  was  properly  admitted.  The  cer- 
itificates  by  which  it  was  authenticated  supply  the  formal 
.placita  required  in  the  transcript  of  a  record  of  a  court  of 
general  jurisdiction.  Proof  of  the  justice's  jurisdiction 
might  properly  follow  the  admission  of  the  transcript,  and 
need  not  precede  it. 

There  was  a  motion  to  suppress  a  deposition,  upon  the 
ground  that  it  did  not  appear  that  notice  of  the  taking 
thereof  had  been  served  on  the  defendant.  An  affidavit 
showing  proper  service  was  thereupon  indorsed  upon  the 
notice  accompanying  the  deposition,  sworn  to  before  a  no- 
tary, one  0.  H,  MaiUj  a  person  of  the  same  name  being  one 
of  the  plaintiff's  attorneys  of  recprd.  The  motion  to  sup- 
press was  thereupon  overruled.  There  was  no  hurt  to  the 
defendant  in  writing  the  affidavit  of  service  upon  the  notice. 
K  we  presume,  from  the  identity  of  name,  that  the  notaiy 
was  the  attorney,  still  we  could  not  reverse  the  case  on  that 
ground.  The  statute  does  not  permit  us  to  be  so  technicaL 
2  G.  &  H.,  §  101,  p.  122. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  set  aside  all  proceedings  sub* 
sequent  to  the  demurrer  to  the.  first  paragraph  of  the 
substituted  complaint,  and  to  sustain  that  demurrer,  and  to 
proceed  with  the  cause. 

Woods  and  Arnold^  for  appellant. 

Main  and  Clarke  for  appellee. 
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BsBNiTON  V.  The  Sxatb. 

RoBBiET. — ^Labckht. — ^In  an  indictment  for  TobbeT7  the  description  of  the 
property  taken  need  not  be  more  particular  than  is  required  in  charging 
a  larceny. 

Sams. — ViOLEKCE. — On  the  trial  of  an  indictment  for  robbery,  the  eyidenco 
showed  that  the  accused  was  found  standing  astride  the  body  of  a  man 
who  was  lying  upon  the  ground  drunk  and  unconscious;  that  he  had 
taken  ftom  the  pockets  of  the  drunken  man  a  pocket  book  and  other 
property,  and  in  doing  so  had  turned  the  pockets  inside  out.  The  indict- 
ment charged  the  taking  to  have  been  by  force  and  yiolence. 

Held,  that  the  case  made  by  the  eyidence  was  not  robberyi  but  larceny. 

Heldj  also,  that  a  sufficient  degree  of  force  to  constitute  yiolence  was  oa 
essential  ingredient  of  the  crime  as  charged. 

APPEAL  from  the  Marion  Common  Pleas. 

Frazeb,  C.  J. — This  was  an  information  for  robbery.  It 
Bofficiently  avers  the  facts  necessary  to  give  jurisdiction  to  the 
courty  and  charges  in  proper  form  the  taking  of  divers  articles 
from  the  person  of  one  SerroHj  against  his  wiU,  by  force  and 
violence.  Various  articles  of  personal  property  were  alleged 
to  have  been  thus  taken,  as  a  pocket  book,  a  pair  of  bullet 
moulds,  a  watch  chain,  &c.,  and  in  addition  thereto  divers 
United  States  legal  tender  treasury  notes,  and  other  bank 
notes,  the  denominations  and  value  of  which,  as  well  as  the 
value  of  the  other  property,  are  alleged.  The  description 
of  the  notes  was  sufficient;  it  did  not  need  to  be  more  par* 
ticular  than  in  larceny.     Terry  v.  The  StcUe^  18  Ind.  70. 

The  notes  were  properly  put  in  evidence  without  notice 
to  the  defendant  to  produce  them.  It  would  be  a  novel 
doctrine  that  such  notice  must  be  given  in  order  to  render 
them  admissible. 

But  a  rmgority  of  the  court  do  not  hesitate  to  say  that 
the  evidence  did  not  sustain  the  charge  of  robbery.  JJer- 
ron  was  lying  on  the  ground  at  night  in  an  unconscious 
state,  the  result  of  intoxication;  the  defendant  standing 
astride  his  body,  taking  from  his  pocket  the  property  and 
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putting  it  in  his  own,  waa.discovered  by  policemen  and  fled. 
Except  the  fact  that  HerrorCs  pockets  were  turned  inside 
out,  there  was  no  proof  of  violence ;  indeed,  the  evidence  was 
distinct  that  there  was  no  other  force  used  than  such  as  was 
necessary  for  that  purpose,  and  to  transfer  the  property 
from  the  pocket  of  Herron  to  that  of  the  defendant. 

It  may  sometimes  be  a  nice  question,  whether  a  case 
be  robbery  or  larceny.  Some  physical  exertion  is  usually 
necessary  to  commit  the  latter  crime.  This  is  force  in  a 
sense,  but  force  is  not  always  violence,  an  essential  element 
of  the  robbery  charged  in-the  case  before  us.  It  is  true, 
as  was  observed  by  this  court  in  Seymour  v.  The  State^  15  Ind., 
288,  that  the  particular  degree  of  force  necessary  to  consti- 
tute robbery  is  not  defined,  either  by  the  statute  or  the 
common  law;  nevertheless  it  does  not  follow,  and  it  would 
be  contrary  to  all  authority  to  hold,  that  any  force  is  sufficient. 
There  must  be  enough  to  constitute  violence.  Thus,  it  has 
been  often  holden  that  a  sudden  snatching  from  a  person 
unawares  is  not  sufficient.  McCauley's  Case,  1  Leach  287 ; 
Baker's  Case,  id.,  290,  note  a;  2  East's  P.  C,  702,  703.  In 
Bex  V.  Gnosily  2  C.  &  P.,  804,  it  was  held  that  "  the  mere 
act  of  taking  being  forcible  will  not  make  the  offense  a 
highway  robbery;  the  force  used  must  be  *  *  of  such 
a  nature  as  to  show  that  it  was  intended  to  oveipower  the 
party  robbed  and  prevent  his  resisting,  and  not  merely  to 
get  possession  of  the  property.''  But  this  language  may 
be  too  broad,  for  it  has  been  ruled  that  if  the  taking  be 
by  such  violence  as  does  injury  to  the  party  robbed,  as  in 
tearing  a  lady's  ear  in  obtaining  her  ear  ring,  (Lapier's  Case, 
2  East  P.  C,  708,)  or  her  hair  in  taking  a  diamond  pin 
fastened  therein,  (Moores'  Case,  1  Leach,  335,)  it  is  sufficient. 
Indeed,  The  State  v.  McCuney  5  R.  L,  60,  and  Mason's  Case, 
Russ.  &  Ry.,  418,  go  still  further,  and,  as  we  think,  to  the  very 
verge  of  the  law,  holding  that  if,  in  taking  a  watch,  force 
enough  be  used  to  break  a  ribbon,  in  the  one  case,  or  a  steel 
guard  chain,  in  the  other,  by  which  the  owner  had  attached 
the  property  to  his  person,  it  would  be  robbery.    To  go  further 
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than  this,  would  be  to  recognize  no  distinction  whatever 
between  robbery  and  larceny  from  the  person,  and  we  must 
do  that  in  order  to  affirm  the  case  before  us.  There  is  no 
motive,  however  good,  which  could  justify  us  in  doing  this; 
and,  in  view  of  the  statute  requiring  the  prisoner  to  be  re- 
turned to  Marion  county  for  trial,  where  he  can  be  indicted 
and,  doubtless,  convicted  of  larceny  and  punished  therefor, 
there  would  be  not  even  an  apology  for  failing  to  i*everse 
the  case. 

The  judgment  is  reversed,  and  a  new  trial  ordered.  The 
prisoner  is  ordered  to  be  returned  to  Marion  county,  &c. 

DISSENTma  OPIKIOK. 

GnEGORY,  J. — ^I  am  unable  to  give  my  assent  to  the 
opinion  of  the  court  as  to  the  guilt  of  the  appellant  of  the 
crime  of  robbery,  with  which  he  is  charged  in  the  informa- 
tion. Something  is  due  to  the  -finding  of  the  court  below. 
That  court  had  a  better  opportunity  than  this  to  investigate 
the  facts;  it  heard  the  witnesses  testify.  The  exact  evidence 
never  can  be  transferred  to  the  record.  But  it  does  appear 
tliat  Brennon,  the  accused,  was  found  in  the  night  standing 
astride  the  body  of  Herron,  the  person  robbed,  rifling  his 
pockets;  that  Herron  was  insensible,  drunk  with  liquor,  and 
in  a  deep  sleep;  that  the  pockets  of  the  latter  were  found 
turned  inside  out;  that,  upon  being  discovered,  Brennon 
fled,  was  pursued  and  arrested;  that  two  pocket  books,  con- 
taining the  treasury  notes  and  other  bills  described  in  the 
information,  and  belonging  to  Herrony  were  found  upon  him. 
It  is  claimed  that  this  is  larceny  and  not  robbery.  The 
statute  defines  robbery  to  be  the  forcible  and  felonious  taking 
from  the  person  of  another  any  article  of  value  by  violence 
or  putting  in  fear.  2  G.  &  H.,  §  18,  p.  442.  It  has  been 
decided  by  this  court  that,  as  the  degree  of  force  necessary 
to  constitute  robbery  is  UQtdescribed  in  the  statute,  it  is  only 
necessary  that  the  taking  should  be  by  means  of  force. 
Seymour  v-  The  Staie^  15  Ind.,  288;  Terry  v.  The  StaU,  13 
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Ind.,  70.  In  The  State  v.  MeCune^  6  E.  I.,  60,  the  pris- 
oner, whilst  walking  in  a  public  street  by  night  with  a 
stranger,  with  the  pretended  purpose  of  guiding  him  to  a 
livery  stable  where  he  might  obtain  a  conveyance  to  cany 
him  home,  suddenly  seized  the  watch  of  the  stranger,  which 
was  in  his  vest  watch  pocket,  with  violence  enough  to  break 
the  silk  ribbon  watch  guard,  half  an  inch  "wide,  about  his 
neck,  and  exclaimed,  "  I) — ^n  you !  I  will  have  your  watch,** 
and  fled  with  it,  pursued  by  the  stranger.  It  was  held  that 
this  was  highway  robbery,  as  distinguished  from  stealing 
from  the  person,  notwithstanding  the  stranger,  who  was  a 
witness,  could  not  swear  that  he  feared  anything  at  the  time, 
except  the  loss  of  his  watch;  the  threatening  announce- 
ment by  the  prisoner,  at  the  time,  of  his  intent^  accom- 
panied by  force  suflScient  to  enable  him  to  accomplish  it, 
aggravating  his  offense  to  highway  robbery,  although  sur- 
prise greatly  aided  him.  Chief  Justice  Ames,  in  delivering 
the  opinion  of  the  court,  says  that  this  case  is  "a  stronger 
ease  of  taking  by  violence  than  Mason's  Case,  1  Russ.  & 
Ryan,  418,  in  which  the  taking  was  accomplished  only  by 
the  force  necessary,  by  two  or  three  jei^s,  to  break  the 
steel  guard  chain  about  the  neck  of  the  prosecutor,  without 
any  announcement  of  a  purpose,  bynvay  of  threat,  or  laying 
on  of  hands."  *****  "K  there  be  vio- 
lence suflicient  to  eftect  the  evil  intent,  its  degree  does  not 
seem  to  be  of  importance  in  characterizing  the  crime.'' 

It  would  not  take  as  much  violence  to  rob  a  child  or  a 
woman  as  a  robust  man,  yet  violence  enough  to  rob  the 
child  would  be  no  less  the  crime  of  robbery.  It  would 
not  take  as  much  force  to  rob  a  man  "insensible,  drunk 
with  liquor,  and  in  a  deep  sleep,"  as  it  would  a  sober  man, 
in  the  possession  of  all  his  faculties,  yet,  in  my  opinion, 
violence  enough  to  rob  the  former  would  be  no  less  the 
crime  of  robbery  than  it  would  be  to  rob  the  latter  by  all 
the  force  and  violence  necessary  to  accomplish  the  wicked 
purpose.  In  the  judgment  of  mankind  the  former  robbery 
would  be  even  more  reprehensible  than  the  latter.    Wlien 
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the  defendant  was  first  discovered  he  was  standmg  astride 
the  body  of  Herron  rifling  his  pockets.  What  the  former  had 
done  before  that  is  left  to  be  presumed  from  the  known 
fiicts.  That  he  was  feloniouslyi^aking  the  money  and  prop- 
erty of  the  latter  is  not  denied.  Have  we  not  a  right  to  infer 
that  he  used  all  the  violence  necessary  to  accomplish  the 
wicked  design  ?  It  would  not  be  a  very  great  stretch  of 
imagination  to  presume  that  the  accused  had  some  agency 
in  producing  the  "deep  sleep"  in  which  Herron  was  found. 

I  think  the  judgment  of  the  court  below  was  right,  and 
that  the  appellant  is  now  suffering  the  just  penalty  of  his 
crime. 

R.  L.  Walpole  and  B.  K.  Mliattj  for  appellant.. 

W.  W.  WooUeriy  for  the  State. 


Davis  v.  Fkakkun.  Im  ^ 


FftAcnox. — Spxcxal  FiRDixOd — A  special  finding  of  the  court  should  first 
state  the  facts  found,  and  then  the  conclusions  of  law  upon  them.  If  the 
finding  goes  beyond  this,  and  attempts  to  set  out  the  CTidence,  the  latter 
cannot  be  regarded  as  properly  in  the  record. 

EvmEKCE. — On  the  trial  of  an  action  upon  an  account  for  goods  sold,  a 
witness  was  permitted  to  testify  that  he  made  the  entries  of  the  items 
of  account  in  the  book  at  the  time  the  goods  were  sold,  and  that  he  then 
knew  and  recollected  that  the  account  was  correct,  and  still  belieyed  it  to 
be  correct,  but  did  not  now  distinctly  remember  the  items  of  account 
charged. 

HM,  that  the  testimony  waf  properly  reoeired. 

APPEAL  from  the  Henry  Common  Pleas. 
Eat,  J. — Complaint  upon  a  merchant's  account.    Ans- 
wer, payment,  set  off  and  a  general  denial.    The  cause  was 
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submitted  to  tiie  judge,  who  made  a  special  finding,  as 
follows :  *'  I  further  find  for  the  plaintiff  in  the  sum  of 
9100,  upon  evidence  giren  in  the  cause  by  said  witness^ 
over  the  objection  of  the  defendant,  that  said  witness  "made 
the  entries  in  the  book  of  the  charges  and  items  of  account 
at  the  time  the  goods  were  sold,  and  that  he  then  knew 
and  recollected  the  items  of  account  to  be  just,  and  cor- 
rectly charged,  and  that  he  still  believed  it,  but  did  not  now 
distinctly  and  specifically  remember  the  items  of  account 
charged.  Other  testimony  was  given  to  the  court,  tending 
to  prove  said  items  of  account,  but  not  enough,  exclusive 
of  the  testimony  objected  to,  to  justify  the  court  in  finding 
for  the  plaintiff/'    ^ 

The  only  question  attempted  to  be  presented  in  the 
record  is  whether  the  court  erred  in  admitting  the  evidence 
on  which  this  finding  is  based. 

It  is  sought,  in  this  case,  to  introduce  a  practice  in  this 
court  which  is  not  authorized  by  the  statute.  We  arq 
asked  to  waive  the  rule  requiring  all  questions  arising  on 
the  trial  of  a  cause  to  be  reserved  by  bill  of  exceptions,  and 
treat  the  finding  of  the  court  as  a  substitute  for  the  bill 
of  exceptions,  and  regard  it  as  containing,  not  only  what 
the  court  finds  to  be  the  facts,  from  the  evidence  which  has 
been  introduced,  but  as  embracing  also  the  evidence  itself; 
and  we  are  requested  to  determine  from  the  finding  whether 
the  evidence  introduced  on  the  trial  will  support  it.  The 
statute  directs  that  'Hhe  court  shall  first  state  the  facts  in 
writing,  and  then  the  conclusions  of  law  upon  them," 
and  when  the  finding  attempts  to  go  beyond  this  limit,  and 
not  only  state  the  facts  found,  but  the  evidence  upon  which 
the  finding  was  based,  we  must  regard  the  evidence  as  im- 
properly in  the  record.  Reluctant,  however,  to  turn  a  case 
off  upon  the  inadvertence  of  counsel,  we  decide  the  ques- 
tion attempted  to  be  presented,  and  we  feel  at  liberty  to  do 
this  simply  because  that  decision  results  in  affirmiug  the 
judgment.  We  certainly  could  not  reverse  a  judgment 
upon  a  question  not  properly  in  the  record.    In  oar  opinion^ 
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it  was  proper  for  the  court  to  permit  the  witne8&  to  testify 
that  he  believed  the  account  to  be  correct,  although  ^^he 
did  not  now  distinctly  and  specifically  remember  the  items 
of  account  charged/'  If  he  remembered  the  total  amount 
of  indebtedness  it  was  proper  he  should  state  it,  and  his 
failure  to  remember  the  items  distinctly  and  specifically 
could  be  properly  discussed  by  counsel  in  considering  the 
weight  to  be  given  to  his  testimony.  Evidence  was  proper 
of  the  purchase  at  the  dates  stated  of  bills  of  goods  by  the 
defendant  from  the  plaintiff,  and  general  statements  from 
memory  of  the  quality  and  description  of  the  goods  and 
theil*  value,  would  be  not  only  competent  evidence,  but  of 
value,  where  "  other  testimony  was  given  to  the  court  tend- 
ing to  prove  the  items  of  account." 

The  judgment  is  affirmed,  with  costs. 

Brown  and  Po/Ar,  for  appellant. 

T.  B.  Bedding  and  J.  H.  MdJUttj  for  appellee. 


The  Trustees  of  the  Wabash  and  Ebib  Canal  v.  Bbett  and 

Others. 


Watee  Powek. — ^Ibssoe  axd  IjBtssx.— The  Trustees  of  the  Wahath  and  ErU 
Canal  leased  the  use  and  oocnpation  of  so  much  of  the  surplus  water  of 
the  canal  at  a  certain  point  as  should  be  required  to  run  a  mill  of  a  giyen 
capacity.  The  right  was  reserred  by  the  trustees  to  resume  the  use  of 
the  water  leased  wheneTer  its  use  should  be  necessary  for  naTigation,  by 
paying  to  the  lessees  the  Talue  of  their  miU  property.  Suit  by  the  lessees 
for  damages,  alleging  that  the  canal  had  been  abandoned  and  suffered  to 
go  to  decay,  &o. 

Held^  that  the  contract  was  a  mere  water  lease,  and,  as  there  was  no  coye* 
nant  to  keep  in  repair,  the  lessors  were  not  Uable. 
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Seld^  also,  that  the  stipulation  in  the  lease  that  damages  should  be  allowed 
in  case  the  use  of  the  water  should  he  resumed  by  the  trustees  for  puiv 
poses  of  nsTigation,  excludes  any  implication  that  a  liability  could  result 
from  a  failure  to  keep  in  repair. 

APPEAL  from  the  Vigo  Circuit  Court- 

Frazeb,  C.  J. — This  was  an  action  by  the  appellees  against 
the  appellants. 

The  complaint  was  in  two  paragraphs,  not  essentially 
different,  so  far  as  the  question  presented  for  our  decision  is 
concerned.  It  is  alleged,  and  appears  by  a  copy  of  the 
instrument  made  part  of  the  complaint,  that  the  defendants, 
in  1855,  leased  to  the  plaintiffi  and  one  Spinkj  an  acre  of  land 
in  Daviess  county,  and  ^^  the  use  and  occupation  of  so  much 
of  the  surplus  water  of  the  Wabash  and  Erie  canal,  at  the 
first  lock  above  MaysviUe^  in  said  county,  not  required  for 
navigation,^'  as  might  be  necessary  to  propel  a  mill  of  a 
specified  character,  so  as  to  perform  a  given  amount  of 
work.  The  lease  was  subject  to  certain  restrictions.  Tho 
rent  was  to  be  $250  per  annum,  and  it  was  agreed  that 
<^  no  deduction  should  be  made  in  consequence  of  a  failure  of 
a  supply  of  water  to  propel  said  machinery,  but  the  full 
amount  of  said  sum  is  to  be  paid  as  hereinafter  prescribed, 
notwithstanding  any  delays  or  stoppages  which  may  occur 
by  direction  of  the  canal  officers,  as  herein  provided,  or 
for  want  of  water,  or  from  freezing,  or  in  consequence  of 
floods,  or  from  any  other  cause  whatever."  Power  was  re- 
served to  the  officers  of  the  canal  to  draw  the  water  out  of 
the  canal,  to  remain  out  so  long  as  might  be  necessary  to 
prevent  or  repair  breaches  thereof,  remove  obstructions  to 
its  navigation,  or  to  make  improvements  in  it,  or  in  the 
works  connected  with  it.  The  right  was  reserved,  upon 
paying  for  the  mill,  to  resume  the  use  of  the  water  leased 
whenever  it  might  be  necessary  for  navigation,  or  whenever 
its  use  for  hydraulic  purposes  should  be  found  in  any  man- 
ner to  interfere  with  the  convenient  navigation  of  the  canal. 
The  lessees  were  not  to  assign  their  lease  without  the  written 
consent  of  the  trustees.    It  is  also  averped  that  the  lessees^ 
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immodifttdj  after  the  date  of  the  lease,  buiH  a  mill  and 
commenced  running  it;  that  thereafter  Spink  assigned  his 
interest  in  the  lease  to  the  plaintiffs.  The  breach  alleged  is, 
that  the  defendants,  since  1857,  have  failed  and  refused  to 
furnish  any  water  power  to  the  plaintiffs,  and  have  aban- 
doned that  part  of  the  canal  and  suffered  it  to  go  to  decay, 
so  that  the  water  power  has  been  destroyed  and  the  plain- 
tiff's machinery  rendered  valueless. 

There  was  a  demurrer  to  the  complaint,  which  was  over- 
ruled, and  thereupon  arises  the  only  question  necessary  to 
be  considered. 

The  lease  contains  no  express  covenant  to  keep  the  canal 
in  repair,  and  no  words  indicating  that  such  was  the  inten- 
tion of  the  parties.  It  is  well  settled  that  a  lease  does  not 
necessarily  imply  a  covenant  to  repair,  by  the  lessor.  This 
court  has  so  held  in  Kellenierger  v.  Foresmany  13  Ind.,  475. 
This  doctrine  has  been  applied  to  leases  of  the  use  of  water, 
and  no  reason  is  perceived,  why  it  should  not  be  so  applied. 
florae  v.  Maddox^  17  Mo.,  569.  It  has  also  been  applied 
where  a  privilege  had  been  granted  to  get  water  at  a  well, 
and  the  grantor  had  suffered  the  weU  to  go  to  decay.  Bal- 
lard V.  BuUer,  80  Maine,  94. 

But  it  is  urged  that  the  instrument  is  more  than  a  mere 
lease,  or  letting  to  use ;  that  it  is  a  contract  to  furnish  the 
water  power,  and  therefore  necessarily  implying  a  contract 
to  keep  up  the  canal  so  that  the  power  can  be  furnished. 
In  form,  the  instrument  is  a  mere  lease  of  the  use  of  the 
water,  and  we  perceive  nothing  to  distinguish  the  case  so 
as  to  make  it  an  exception  to  the  general  doctrine  that  the 
landlord  is  not  bound  to  repair  in  the  absence  of  a  covenant 
to  do  so.  The  case  of  Mor^e  v.  MaddoXy  supra^  was  a  lease 
for  five  years  of  land,  and  ^'  also  the  mill  privilege  by  and 
through  the  saw  mill  flume  of  the  lessor,  or  his  fore-bay, 
or  out  of  his  mill  pond  in  some  way,"  to  propel  the  ma- 
chinery of  a  saddle-tree  factory.  The  lessee  built  his  fac- 
tory, and  during  the  term  the  dam  became  so  decayed  that 
a  suJBicient  supply  of  water  was  not  famished  from  the  pond 
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to  drive  the  lessee's  machinery.  He  sued  tlie  lessor,  and  it 
was  ruled  that  the  latter  was  not  liable  for  failing  to  repair 
the  dam,  or  for  anything  short  of  a  misfeasance.  This  is 
very  much  in  point  here.  The  counsel  for  the  appellees, 
however,  rely  upon  Dexter  v.  Mardey^  4  Cush.  14,  Fisher  v. 
Barrett^  id.,  881,  and  Crane  v.  Harmcn^  4  E.  D.  Smith,  339, 
as  being  in  support  of  their  views.  We  do  not  think  that 
these  cases  are  in  point.  Dexter  v.  Manley  was  a  case  in 
which  the  lessor  had  reserved  the  use  of  a  i)ortion  of  the 
motive  power  of  a  factory,  and  the  ground  of  the  action 
against  him  was  the  use  by  him  of  more  than  was  reserved, 
and  in  such  an  irregular  manner  as  to  deprive  the  lessee  of 
the  leased  premises  for  the  purposes  intended.  This  was  a 
misfeasance,  and  a  breach  of  the  implied  covenant  for  quiet 
enjoyment,  and  was  so  held,  not  a  mere  non-feasance  as  in 
the  case  before  us.  In  Fisher  v.  Barrett  there  was  an  ex- 
press contract  "to  furnish  sufficient  steam  power '*  for 
certain  purposes,  and  a  failure  to  perform  it.  The  case  of 
Crane  v.  Harmon  we  cannot  state,  for  the  reason  that  the 
volume  containing  it  is  not  within  our  reach. 

We  are  not  only  without  precedent  to  warrant  us  in 
adopting  the  construction  of  the  instrument  which  is  sug- 
gested on  behalf  of  the  appellees,  but  it  seems  to  us  en- 
tirely inadmissible  in  view  of  the  known  circumstances, 
constituting  a  part  of  the  State's  public  history,  and  also  in 
view  of  the  plain  letter  of  the  contract. 

At  the  date  of  the  lease  the  canal  was  a  great  line  of 
intercommunication,  doing  a  large  business,  and  doubtless 
neither  party  contemplated  the  remotest  probability  of  its 
abandonment  for  purposes  of  navigation.  That  it  would 
continue  to  be  used  therefor  seems  to  have  been  so  con- 
fidently relied  upon  that  the  lease  is  destitute  of  any  clause 
intended  to  provide  for  a  different  event.  The  plaintiffs 
did  not  require  any  stipulations  for  their  security  in  that 
respect,  and  none  whatever  were  inserted.  The  lease  was  of 
surplus  water  not  needed  for  navigation,  and  ample  pro- 
vision was  made  for  a  state  of  affiiirs  which  seems  to  have 
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been  considered  not  improbable,  which  would  realize  the 
necessity  of  applying  all  the  water  to  that  purpose.  If  it- 
be  said  that  the  plaintiffs  would  not  have  taken  the  lease 
without  the  defendants  being  bound  to  furnish  the  power, 
if  they  had  foreseen  that  the  canal  would  become  use- 
less and  go  into  decay,  for  the  want  of  business  upon  it,  it 
may  be  assumed  with  equal  truth  that  the  defendants  would 
not,  with  a  knowledge  of  that  fact,  have  entered  into  such 
an  engagement.  That  the  plaintiff  took  the  risk  of  the 
canal  going  into  disuse  seems  to  us  to  result  from  the  fact 
that  having  expressly  provided,  as  the  lease  does,  for  damages 
for  the  non-supply  of  water,  in  the  single  instance  where  it 
should  be  taken  for  navigation,  the  instrument  is  silent  as 
to  the  damages  for  such  non-supply  in  any  other  case.  This 
jenders  it  impossible  to  say,  without  disregarding  a  fSamiliar 
rule  in  the  construction  of  contracts,  that  a  want  of  supply 
of  water,  because  of  a  failure  to  keep  the  canal  in  repair, 
shall  also  involve  a  liability  implied.  Such  implication  is 
thus  excluded,  and  hence  there  can  be  no  such  HabiKty. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer  to  the 
complaint,  and  to  set  aside  all  pi*oceedings  subsequent  to 
the  filing  of  the  demurrer. 

B.  Smithj  W.  Mack  and  J.  P.  Ushef,  for  appellants. 

J.  K  McDonald  and  A.  L.  Boachey  for  appellees.  ^ 


The  Indianapolis,  PrrrsBUBGH  and  Clsvelanb  Bailroad 

Company  v.  Pbttt. 

Bailboads. — ^FiHCBg.— Where  by  oontraot  with  a  railroad  company  the 
owner  of  the  land  through  which  the  road  pasees  has  undertaken  to 
maintain  the  fence,  no  recoTery  can  he  had  by  him  against  the  company 
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for  an  iiguiy  to  Mb  animals  which  resulted  fipom  hia  flidliure  to  perfoim 
the  oonti*act. 
8a)ie. — ^The  tenant  of  the  land  owner,  thus  boond  by  contraot  to  maintain 
the  fencoi  or  a  person  whose  animals  trespass  upon  the  land,  is  in  no 
better  position  to  maintain  an  action  than  the  proprietor. 

APPEAL  from  the  Delaware  Common  Pleas. 

Bat,  J. — ^Action  against  the  railroad  company  to  recover 
the  value  of  cattle  killed  bj  the  cars  of  the  appellant,  the 
road  not  being  securely  fenced.  Answer,  that  the  land 
^ong  side  of  the  railroad  was  a  pasture  field,  and  that  the 
owner  thereof  had,  for  a  proper  consideration  paid  by  the 
company,  contracted  to  keep  and  maintain  a  fence  between 
his  land  and  the  road,  and  that  on  his  failure  to  maintain 
such  fence  he  should  have  no  claim  upon  said  company  for 
injury  to  his  cattle;  that  the  appellee  had  full  notice  of  the 
contract,  xmd  of  the  failure  of  the  owner  of  the  land  to  com- 
ply with  its  terms.  A  demurrer  was  sustained  to  the  ans- 
wer.   This  presents  the  error  assigned  for  our  consideration. 

In  the  case  of  The  Terre  Haute  and  Richmond  B.  B.  Go. 
V.  Smithy  16  Ind.,  102,  it  was  held,  where  by  contract  the 
owner  of  the  land  was  required  to  maintain  the  fence,  that 
no  recovery  could  be  had  by  him  for  an  injury  to  his  animals, 
resulting  from  his  failure  to  comply  with  his  agreement. 
That  the  tenant  of  the  land  owner,  so  bound  by  contract, 
or  a  person  whose  cattle  tnsspass  upon  the  land,  is  in  no 
better  position  to  maintain  an  action  than  the  proprietor, 
was  decided  in  The  Indianapolis  and  (Xndnnaii  B.  B.  Co. 
V.  AdkinSy  23  Ind.,  S40,  The  LidianapdiSy  Pittsburgh  and 
Clevdand  B.  B.  Co.  v.  Shimer,  17  Ind.,  295,  and  TTie  Oin* 
cinriaUy  Hamilton  and  Dayton  B.  B.  Co.,  v.  Waterson  et  al. 
4  Ohio  St.  B.,  434.  The  demurrer  to  the  answer  should 
have  been  overruled. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

J.  Davis  and  W.  March,  for  appellant 

C.  E.  Shipley  and  A.  KUgore^  for  appellee. 
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BowB  V.  Thb  Statb. 

IsDicnoBirT.— The  indonemcnt  of  the  foreman  of  the  grand  ji^y  npon  an 
indictment  returned  into  court  as  *'a  true  bill,'*  is  not  a  part  <^f  the  record, 
unless  made  so  by  a  bill  of  exceptions.  '^ 

8amb. — ^The  transcript  on  an  appeal  from  a  Judgment  in  a  pros^^dtion  for  a         , 
felony  showed  that  a  grand  jury  was  impanneled  and  swom'|>n  ft)^;firsr 
day  of  the  term,  the  names  of  the  jurors,  and  that  A  was  appoV^ted  fore-       /' 
man.    At  a  later  day  in  the  term  an  indictment  was  returned  infi^'eem'^*^ 
by  the  grand  jury,  signed  "by  B,  their  foreman,  as  a  true  bill."    There 
was  no  entry  showing  that  B  had  been  app<Hnted  or  sworn  as  foreman, 
nor  did  his  name  appear  among  the  jurors  impanneled. 

Meldy  that  the  failure  to  show  the  appointment  of  B  as  foreman  was  prob-    * 
ably  a  mere  ministerial  omission  of  the  clerk,  by  which  the  substantial 
rights  of  the  defendant  were  not  affected,  and  which  f^imishes  no  ground 
for  a  reyersal  of  the  judgment. 

PsOFXssiOHAL  Gamblxho. — ^ludlctmeut  for  professional  gambling,  in  two 
counts.  The  first  charged  that  the  defendant,  at  Marian  county,  &c.,  was 
engaged  in  the  habit  and  practice  of  gaming,  and  did  then  and  there  get 
his  liyelihood  thereby.  The  second  count  charged  that  the  defendant, 
at,  &c.,  was  wandering  about  from  place  to  place,  in  the  habit  and  prac- 
tice of  gaming.  The  eyidence  showed  that  the  accused  had  been  for  two 
months  trayeling  about  and  gaming  for  a  liyelihood,  but  that  he  had  come 
into  the  county  where  he  was  indicted  on  lawful  business,  and  had  not 
gamed  therein. 

Held^  that  the  eyidence  did  not  sustain  the  indiotmeni^ 

APPEAL  from  the  Marion  Circuit  Conrt. 

Frazer,  C.  J. — This  was  an  indictment  against  the  appel- 
lant for  being  a  professional  gambler.  After  a  motion  to 
quash  was  o verruled,  there  was  a  finding  of  guilty,  and,  over 
motions  for  a  new  trial  and  in  arrest  of  judgment,  the  de- 
fendant was  ac^udged  to  imprisonment  in  the  penitentiary 
for  one  year. 

The  motions  for  a  new  trial  and  in  arrest  are  severally 
urged  upon  the  ground  that  the  indorsement  on  the  indict- 
ment, ^^  a  true  bill,"  was  not,  and  did  not  purport  to  be, 
signed  by  the  foreman  of  the  grand  jury,  but  by  a  person 
who  it  is  shown  by  the  record  was  not  even  a  member  of  the 
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grand  jury.  The  indorsement  seems  not  to  be  necessarily  a 
part  of  the  record.  Toionsend  v.  The  State,  2  Blackf.,  151, 
It  could  only  be  made  so  by  a  bill  of  exceptions.  The  clerk 
has  chosen  to  incorporate  it  in  the  transcript,  but  that  does 
not  bring  it  to  our  notice.  The  entry  showing  the  impannel- 
ing  and  swearing  of  the  grand  jury,  the  names  of  the  grand 
jurors,  and  that  one  Samud  J).  Maxwell  was  appointed  fore- 
man is  set  out  in  the  record.  This  was  on  the  first  day  of  the 
term.  On  the  thirty-ninth  day,  it  appears  by  the  transcript 
that  the  grand  jury  returned  into  court  this  indictment, 
"signed  by  James  H.  Tamer,  their  foreman,  as  a  true  bilL'* 
The  name  of  Turner  is  not  amongst  the  grand  jurors  impan- 
neled  on  the  first  day,  but  it  is  quite  apparent  that  he  was,  at 
the  return  of  this  indictment,  the  foreman  of  the  body,  and 
that  he  must  have  been  appointed  as  such  after  the  first 
day  of  the  term.  In  any  event,  therefore,  it  is  very  prob- 
able that  advantage  is  sought  to  be  taken  of  a  mere  minis- 
terial omission  of  the  clerk,  and  we  would  be  slow  to  allow 
this  to  be  done  even  in  the  absence  of  the  statute,  which 
expressly  commands  us  not  to  listen  to  such  an  objection. 
2  G.  &  H.,  §  160,  p.  427. 

It  is  urged  that  the  evidence  does  not  sustain  the  finding. 
That  he  had,  for  two  months  before  his  arrest,  followed  the 
occupation  of  playing  the  "  ball  game ; "  that  he  had,  dur- 
ing that  period,  been  traveling  so  engaged;  that  it  was  his 
business,  and  that  he  made  his  living  in  that  way,  was  admit- 
ted by  the  defendant  when  arrested,  stating,  however,  that 
he  had  never  played  in  Indianapolis,  A  gambling  implement 
was  in  his  possession.  There  was  no  proof  of  his  gambling 
in  Marion  county,  and  the  circumstances  showed  that  he 
probably  could  not  have  done  so  in  that  county  elsewhere 
than  in  Indianapolis,  It  was  shown  that  he  was  there  on 
other  and  lawful  business.  Was  it  necessary  to  sustain  the 
charge  that  it  must  have  been  shown  that  he  did  gamble,  or 
ofter  or  seek  to  do  so,  in  Marion  county?  What  consti- 
tutes the  offense  charged?  The  indictment  contained  two 
counts:   1.  That  the  defendant,  at  Marion  county,  "was 
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engaged  in  the  habit  and  practice  of  gaming;  and' did  then 
and  there  get  his  livelihood"  thereby.  2.  That  at,  &c.,  he 
was  wandering  about  from  place  to  place  in  the  habit  and 
practice  of  gaming.  Though  he  had  done  the  acts  charged 
elsewhere,  yet  if  not  guilty  of  them  in  the  county  where 
the  indictment  was  found,  he  could  not'be  lawfully  convicted 
there.  As  there  was  an  entire  absence  of  evidence  upon 
that  point,  the  case  must  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.    The  prisoner  to  be  returned,  &c. 

Gbegort,  J.,  dissented. 

S.  A.  CoUey  and  J.  (7.  Buffkirty  for  appellant. 

jD.  E.  WHliamson^  Attorney  General,  for  the  State. 


Sherman  and  Another  v.  Cbothers. 

Bill  of  Exciptiovs. — PRACTici.*-Where  a  bUl  of  exceptions  If  not  filed' 
within  the  time  limited  by  the  conrt,  further  timeoannothe  giTen  without 
notice  to  the  adyerse  party. 

BjkMx. — QiMBre,  whether  such  leaye  can  be  giren  eyen  after  notice  or  ap- 
pearance. 

APPEAL  from  the  White  Circuit  Court. 

Bat,  J. — The  action  of  the  court  in  refusing  certain  in- 
structions, and  in  excluding  evidence  said  to  have  been  offered* 
by  the  appellants  upon  the  trial,  is  assigned  for  error.  No 
question  is  however  presented  by  the  record  for  our  con- 
^deration. 

The  paper  purporting  to  be  the  bill  of  exceptions  con- 
tuning  the  evidence  was  not  filed  within  the  time  fixed  by 
the  courts  and  althoughi  at  the  next  term,  and  after  the 
Vol.  XXV.— 27- 
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expiration  of  the  time  limited,  the  caurt  grsatedy  on  appel- 
lant's motion,  additional  time,  stilli  no  notice  having  been 
^ven  to  the  appellee  of  the  motion,  the  action  of  the  court 
cannot  avail  the  appellants.  New  JJhany  and  Sakm  R,  IL 
Co.  V.  WUsany  16  Ind.,  402;  Noble  v.  Thompson,  24  Ind.,  848* 
Whether  such  leave  can  avail  the  party  when  obtained  npoa 
proper  notice  or  appearance,  we  do  not  decide* 

An  affidavit  is  filed  in  this  court,  in  which  it  is  averred 
that  it  was  agreed  between  certain  of  the  attorneys  for  the 
appellants  and  appellee  in  the  court  below,  that  the  paper 
might  be  filed  after  the  time  limited,  and  that  no  excep- 
tion should  be  taken  to  the  delay.  Counter  affidavits 
are  also  filed.  This  issue  of  fiact  will  not  be  passed  upon 
by  us.  The  paper  containing  the  evidence  cannot  therefore 
be  regarded  as  in  the  record.  "So  exception  was  reserved 
to  the  giving  or  the  refusal  of  instructions. 

The  judgment  is  affirmed,  with  two  per  cent,  damages 
and  costs. 

iJhregory,  Hughes^  and  WUsoUy  Dye  ^  Harris^  Sendricka^ 
Hord  and  Hendricks^  for  appellant 

D.  Turpie,  A.  G.  Porterj  W.  P.  jRbAftacA:  and  B.  Harrison^ 
ibr  appellee. 


CROJiKsm  And  Anodifr  v»  Wbizil 
i  from  the  Warrm  Ciicnit  Couit. 


Bat,  J. — ^The  evidence  m  this  case  ia  eonfiteting.  If  tba 
evidence  introduced  by  the  plaintiff  was  true,  and 
so  regarded  it^  the  defendant,  with  full  knowledge  < 
fiEu^ts,  purchased  the  property  in  question,  and  feceived  and 
could  have  retained  possessicm  of  it,aatbeezeciitioB,whidlL 
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was  a  lien  upon  it,  was  thereupon  fully  satisfied,  and  the 
appellee  also  released  his  right  to  subject  the  property  to 
sale  for  the  purchase  money  due  him.  The  fact  that  the 
defendant  in  this  action  afterward  delivered  to  the  execution 
plaintiff  part  of  the  property,  could  not  constitute  any  de- 
fense, as  the  satisfaction  of  the  execution  by  the  sheriff 
was  a  release  of  the  lien  on  the  property.  The  release  by 
the  appellee  of  the  lien  of  the  execution  upon  the  property, 
the  satisfaction  of  the  execution,  and  the  waiver  of  the 
vendor's  right  to  enforce  the  claim  for  the  purchase  money, 
by  attachment  against  the  property,  was  a  sufficient  con- 
sideration for  the  contract  to  pay  the  money  by  the  ap- 
pellant. 

The  judgment  is  affirmed,  with  costs. 

J.  H.  Broumy  for  appellants. 

B.  F.  Gregory  and  J.  Harper ^  for  appellee. 


Plkssinger  v.  Dspinr. 

PB0XI880BT  NoTX8.*-BBTBVim  SiAMF.— fioii  upoii  ft  ppoBiiMaiy  Bote  dflkted 
November  7th,  1862.  When  the  note  was  offered  in  eyidenoe  the  defendant 
objected,  on  the  ground  tfast  it  wai  not  stamped  with  an  appropriate  roTe- 
nne  etampw 

BM^  ihat,  under  the  aet  of  Mi^  let,  1863^  the  Bote  thooUl  have  been 
stamped,  and  was  not  admissible  in  eyidenoe  witliout  a  stamp. 

Held^  also,  that,  under  section  6  of  the  act  of  December  26, 1862,  the  party 
offering  the  note  might  hare  removed  the  objection  by  affixing  the  proper 
Stamp. 

APPEAL  from  tlie  Wdbadi  Common  Pleag. 
Elliott^  J. — Depwfy  who  was  the  plaintiff  bdow,  saed 
Plessinger^  the  appdlant,  belb?e  a  jwtice  of  the  peace  on  a 
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promissory  note  dated  Novernber  7th,  1862,  for  the  som 
of  $110  33. 

lu  addition  to  the  general  denial  under  the  statute,  the 
defendant  set  up  payment  of  (100,  and  tender  of  the 
residue.  The  defendant  recovered  before  the  justice,  and 
the  plaintiff  appealed  to  the  Court  of  Common  Pleas. 

On  the  11th  of  June^  1864,  in  the  Court  of  Common 
Pleas,  the  cause,  by  agreement  of  the  parties,  was  tried  by 
the  court,  without  a  jury.  The  court  found  for  the  plaintiff 
the  amount  of  the  note  and  interest,  and,  over  a  motion  by 
the  defendant  for  a  new  trial,  rendered  judgment  on  the 
finding. 

It  appears  by  a  bill  of  exceptions,  that  on  the  trial,  when 
the  plaintiff  offered  the  note  sued  on  in  evidence,  the  de- 
fendant objected  to  its  being  read  in  evidence  for  the  reason 
that  it  was  not  stamped;  but  the  court  overruled  the  objec- 
tion and  received  the  note  in  evidence,  to  which  the  defend- 
ant excepted.  This  is  the  first  question  presented  in  the 
case. 

The  95th  section  of  the  internal  revenue  act  of  July^  Ist, 
1862,  makes  all  instruments,  documents  or  papers  named  in 
schedule  B,  which  includes  promissory  notes,  which  are  not 
stamped,  invalid  and  of  no  effect.  Stat,  at  Large,  1862,  p. 
475.  By  the  25th  section  of  the  act  of  Jvly  14, 1862,  in- 
creasing the  duties  on  imports,  so  much  of  the  act  of  Jvly 
1st  as  related  to  stamp  duties  was  declared  ta  take  effect 
September  1, 1862.  Stat,  at  Large,  1862,  p.  561.  But  the  24th 
section  of  the  same  act  so  amended  the  95th  section  of  the 
act  of  July  1st,  that  ^^no  instrument,  document  or  paper 
made,  signed  or  issued  prior  to  January  1st,  1868,  without 
being  duly  stamped,  or  having  thereon  an  adhesive  stamp 
to*  denote  the  duty  imposed  thereon,  shall,  for  that  cause,  be 
deemed  invalid  and  of  no  effect.  Providedy  however^  that 
no  such  instrument,  document  or  paper  shall  be  admitted  or 
used  as  evidence  in  any  court  until  the  same  shall  have 
been  duly  stamped,  nor  until  the  holder  thereof  shall  have 
proved  to  the  satisfaction  of  the  court  that  he  has  paid  to 
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the  collector,  or  deputy  collector,  of  the  district  within 
which  such  court  may  be  held,  the  sum  of  $5,  far  the  use 
of  the  United  States/' 

This  prohibition  against  admitting  or  using  unstamped 
instruments  as  evidence  is  continued  by  the  fifth  section 
of  the  act  of  December  25tfa,  1862.  The  proviso  to  the  last 
named  section  is  as  follows:  "Provided,  that  no  instrumcfnt, 
document,  writing  or  paper  required  by  law  to  be  stamped, 
signed  or  issued  without  being  duly  stamped,  prior  to  the 
day  aforesaid,  {March  let,  1868,)  or  any  copy  thereof,  shall 
be  admitted  or  used  as  evidence  in  any  court,  until  a  legal 
stamp,  or  stamps,  denoting  the  amount  of  duty  charged 
thereon  shall  have  been  affixed  thereto,  or  used  thereon, 
and  the  initials  of  the  person  using  or  affixing  the  same, 
together  with  the  date  when  the  same  is  so  used  or  affixei, 
ehall  have  been  placed  thereon  by  such  persou.  And  the 
person  desiring  to  use  any  such  instrament,  document, 
writing  or  paper  as  evidence,  or  his  agent  or  attorney,  is 
authorized,  in  the  presence  of  the  court,  to  stamp  the  same 
as  hereinbefore  provided.  And  section  twenty-four  of  an 
act  entitled  ^an  act  increasing  temporarily  the  duties  on  im- 
ports, and  for  other  purposes,'  approved  Jul^  14,  A.  D, 
1862,  is  hereby  repealed."  Stat,  at  Lai^e,  §  863,  p.  633. 
The  last  named  act  was  in  force  at  the  time  this  cause  was 
tried  in  the  court  below.  The  fifth  section  is  in  substance 
re-enacted,  and  thereby  continued  in  force,  by  the  163d  s^- 
tion  of  the  act  of  June  80, 1864. 

The  note  given  in  evidence,  to  which  the  defendant 
objected,  as  we  have  seen,  was  executed  on  the  7th  of 
November,  1862,  at  which  time  the  act  of  July  1st,  1862, 
requiring  such  obligations  to  be  stamped,  was  in  force«  It 
is  clear,  therefore,  that  the  court  erred  in  permitting  it  to 
be  given  in  evidence  over  the  objection  of  the  defendant, 
without  its  first  having  been  duly  stamped.  The  plaintiff 
might  have  obviated  the  objection  by  complying  with  the 
act  of  Congress  to  which  we  hava  retarred,  but  this  he  did 
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not  do,  and  the  court  therefore  erred  in  permitting  the 
note  to  be  given  in  evidence. 

The  appellant  filed  a  biQ  of  exceptions,  signed  by  Hie 
judge  of  the  court  in  vacation,  but  within  the  time  given 
by  the  court  in  term.  On  notice  and  motion  of  the  appel- 
lee, the  court,  at  a  subsequent  term,  amended  or  corrected 
the  bill  of  exceptions  previously  filed,  thereby  changing,  to 
some  extent,  the  statement  of  that  part  of  the  evidence 
relating  to  the  alleged  payment  of  $100  on  said  note.  The 
appellant  denies  the  power  of  the  court  so  to  change  the  bill 
of  exceptions.  The  change  made  in  no  wise  afiected  that 
part  of  the  bill  of  exceptions  which  relates  to  the  ruling  of 
the  court  in  permitting  the  plaintijST  below  to  give  in  evidence 
the  note  sued  on,  over  the  defendant's  objection,  said  note 
not  being  stamped.  The  conclusion  reached  by  us  on  the 
latter  question  renders  the  modification  of  the  bill  of  ex- 
ceptions immaterial  in  this  case,  and  we  need  not^  therefore, 
examine  it 

The  judgment  is  reversed,  with  costs. 

J.  U.  Pern  and  T.  T.  Wdr,  for  appeUant 


CoNnrr  and  Others  v.  The  Board  of  Commissioners  of 

Newton  County. 

GouiTTT  S£AT. — BoND  ov  FsvE  GoYERT. — ^Proceeding  by  mandate  to  compel 
the  remoyal  of  a  connt j  seat.  To  the  alternatiye  writ  the  commissionera 
made  return  that  the  lands  deeoribed  in  the  bond  which  had  been  tendered 
nnder  section  4  of  the  act  of  1861,  were  the  property  of  a  married  woman. 
To  this  return  it  was  answered  that  the  bond  was  executed  in  good  faith, 
and  a  deed  for  the  lands  was  tendered  and  brought  into  court  to  operate 
as  soon  as  the  ren^oyal  of  the  county  seat  should  be  ordered. 

HM^  that  a  married  woman  would  not  be  bound  by  such  a  bond. 
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B4H  also^  that  the  •nbseqiMBt  ezaoatUn  of  the  deed  oould.&ot  put  the 
eountj  board  in  default,  their  action  being  legal  at  the  time.  The  writ 
of  mandate  lies  against  them  onlly  after  they  shall  have  revised  to  act  in 
a  case  where  they  ought  to  have  aoted. 

APPEAL  from  the  Newton  Circuit  Court 

Fbazer,  C.  J. — This  was  a  proceeding  by  mandate  to  com- 
pel the  removal  of  a  county  seat.  The  fourth  section  of 
the  act  upon  this  subject,  amongst  other  things,  requires  as 
conditions  precedent  to  such  removal,  a  bond  with  surety, 
to  be  approved  by  the  clerk  of  the  CSrcuit  Court,  securing 
to  the  countf  the  sum  of  |1,000  toward  erecting  county 
buildings,  and  a  bond  conditioned  that  the  obligor  will,  as 
soon  as  the  proposed  re-location  is  made,  convey  to  the 
county  a  tract  of  land  therein  of  at  least  160  acres,  and 
also  every  third  lot  in  the  town  plat  of  the  proposed  site. 
Laws  of  1861,  special  session,  p.  103. 

In  this  case,  the  commissioners  made  return  to  the  alter- 
native writ  that  the  lands  described  in  the  last  named 
bond  were  owned  by  a  married  woman,  who  executed  the 
bond  with  her  husband,  and  that,  after  such  execution,  the 
bond  was,  without  her  consent  or  authority,  materially 
changed,  by  inserting  therein  the  description  of  the  lands. 
To  this  return  it  was  pleaded  that  the  bond  was  executed 
and  delivered  in  good  faith,  to  vest  in  the  county  the  title  to 
the  lands  described  in  it,  on  condition  that  the  county  seat 
be  removed  as  prayed  for;  and  that,  to  prevent  cavil,  a  deed 
for  the  lands  was  brought  into  court,  to  be  operative  as  soon 
as  the  proposed  removal  of  the  county  seat' shall  be  made. 
This  deed  was  executed  on  the  day  that  it  was  brought  into 
court,  and  more  than  one  year  after  the  board  of  commis- 
sioners had  refused  the  prayer  of  the  petitioners  for  the  re-' 
location.  A  demurrer  was  sustained  to  this  answer,  and 
this  presents  the  only  question  before  us. 

The  argument  for  the  appellants  presents  no  ground  what- 
ever for  controverting  the  correctness  of  the  action  of  the 
court  below,  and  we  can  think  of  none.  It  is  pretty  well 
settled  that  a  feme  covert  would  not  be  l>ound  by  such  a 


f424         SUPREME  COURT  OP  INDIANA. 

Bruoe  a  The  State. 

bond  under  our  laws,  even  if  she  had  executed  it,  and  surely 
this  is  so  if  she  did  not  execute  it,  as  was  substantially 
shown  by  the  return.  Kor  does  the  answer  to  this,  that  the 
bond  was  executed  in  good  faith  and  for  the  required  pur- 
pose, help  the  matter,  if  that  purpose  was  not  expressed  in 
the  bond  as  executed  by  her,  as  the  answer,  by  not  denying 
it,  must  be  taken  to  admit. 

The  deed  executed  afterward  can  avail  nothing.  The 
'board  of  commissioners,  having  acted  legally,  were  in  no 
default,  and  could  not  be  put  in  default  by  this  deed  after- 
ward tendered.  The  writ  of  mandate  lies  against  them 
only  after  they  shall  have  refused  to  act  in  a  case  where 
they  ought  to  have  acted. 

The  judgment  is  affirmed,  with  costs. 

Gkegort,  J.,  having  been  of  counsel,  was  absent 

D.  Mace,  for  appellants. 

jB.  C.  Gregory j  for  appellee. 


Bbucb  v.  Thb  Stats. 

APPEAL  from  the  Marion  Circuit  Court 

Frazer,  C.  J. — This  case  presents  exactly  the  same  ques* 

tions  decided  in  Boxoe  v.  The  State^  ante  p.  415,  and  it  must 

likewise  be  reversed. 
The  judgment  is  reversed,  and  the  cause  remanded  for  a 

new  trial.    The  prisoner  is  ordered  to  be  returned,  &c 
Gregort,  J.,  dissented. 
S.  A.  CoUey  and  J.  C.  Buffkin^  for  appellant 
J>«  E.  WiUiamsony  Attorney  Qeneral,  for  the  State. 
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SjtNQ  V.  Conn  and  Others. 

Feoxissobt  Notes. — Suit  upon  a  promissory  note.  Answer,  a  BtUoS  against 
the  plaintiff's  assignor,  purchased  before  notice  of  the  assignment.  Re« 
plj,  1  General  denial.  2.  That  the  defendant  purchased  the  seUoff  after 
he  knew  that  the  plaintiff's  assignor  was  dead.  On  the  trial,  the  note 
pleaded  as  a  set-off  was  not  giyen  in  eyidence. 

Seldf  that  the  second  reply  was  had,  as  the  defendant  had  a  right  to  pur- 
chase a  set-off  at  any  time  before  notice  of  the  assignment. 

Heldf  also,  that  an  issue  haying  been  made  on  the  set-off  by  the  general  de- 
nial, the  note  should  haye  been  giyen  in  eyidence. 

APPEAL  from  the  Ripley  Common  Pleas. 

Rat,  J. — King  sued  Conn  upon  an  assigned  note.  Conn 
answered  that,  before  notice  of  the  assignment  to  King^  he 
became  the  owner  of  certain  notes  on  PatCy  King*s  assignor, 
and  paid  a  judgment  in  favor  of  Watts^  which  had  been 
rendered  against  the  defendant  as  surety  for  Pate^  and  he 
asked  that  the  notes,  and  the  sum^so  paid  as  surety  for  Pa^e, 
should  be  set  ofi'  against  the  note  sued  on.  King  replied  that 
Conn  purchased  the  notes  set  up  in  his  answer  after  he  knew 
that  Pate  was  dead.  A  demurrer  to  this  reply  was  sus- 
tained, and  King  excepted.    This  is  assigned  for  error. 

"We  do  not  see  why  the  death  of  Pate  should  deprive  the 
defendant  of  his  right  to  purchase  the  notes  and  offer  them 
as  a  set-off  to  the  claim  against  him.  He  certainly  had 
that  right  as  against  the  personal  representatives  of  the 
deceased,  and  the  fact  that  an  assignment  had  been  made 
of  the  claim,  without  his  knowledge,  did  not  prevent  the 
defense. 

The  second  error  assigned  is,  that  a  new  trial  should  have 
been  granted  because  the  finding  of  the  court  was  contrary 
to  the  law  and  the  evidence.  It  is  urged  that  as  King  replied 
to  the  answer  by  a  general  denial,  it  was  necessary  for  Conn 
to  prove  the  notes  and  the  record  of  the  judgment  on  the 
trial.  Copies  of  the  notes  and  indorsements,  and  a  certified 
copy  of  the  judgment  in  favor  of  Watts  were  filed  with  the 
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answer,  and  made  a  part  of  the  record.  On  the  trial.  Conn 
testified  that  he  purchased  ^'  the  notes  set  out  in  the  answer, 
and  paid  the  Walts  judgment,"  before  he  had  notice  of  the 
assignment.  It  does  not  appear  from  the  record  that  the 
notes  and  judgment  were  read  or  offered  in  evidence  to  the 
court  that  tried  the  cause,  and  they  are  not  copied  in  the 
bill  of  exceptions. 

This  objection  is  fatal.  Even  if  the  fact  that  the  certified 
copy  of  the  judgment  was  made  a  part  of  the  answer  is  to 
be  held  sufficient,  still  the  failure  to  introduce  the  notes  in 
evidence,  when  a  denial  was  replied,  requires  the  reversal 
of  the  case. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

J.  K.  Thompson  and  HcJman  ^  HayneSy  for  appellant 


Hamilton  v.  The  State. 

APPEAL  from  the  Marion  Circuit  Court. 

Bay,  J. — The  indictment  contained  two  counts.  The 
first  charged  that  HamUton,  at  and  in  said  county  of  Marion^ 
in  the  State  of  Jndianaj  on,  &c.,  was  engaged  in  the  habit 
and  practice  of  gaming,  and  did  then  and  there  get  his 
Uvelihood  by  following,  practicing  and  playing  a  certain 
game,  &c.,  and  was  then  and  there,  in  manner  and  form 
aforesaid,  a  professional  gambler. 

The  second  count  charged  that  on,  &c.,  at,  &c.,  the  de- 
fendant was  found  wandering  about  fr^m  place  to  place  in 
the  habit  and  practice  of  gambling,  &c.,  and  was  then  and 
there,  in  manner  and  form  aforesaid,  a  professional  gambler. 
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Upon  a  motion  to  quash  the  indictment,  the  same  ques- 
tion is  presented  that  has  ahready  been  ruled  upon  in  the 
cases  of  Bawe  v.  The  StaUj  ante,  p.  416,  and  Bruce  v.  The  Stattj 
ante  p.  424.  For  the  reasons  therein  giren,  the  court  com- 
mitted no  error  in  overruling  the  motion.  The  evidence 
for  the  State  was  the  same  as  in  the  cases  cited,  except  that 
upon  the  person  of  the  defendant  herein  nothing  was 
found  tending  to  criminate  him  except  some  dice,  and  be 
was  not  charged  with  using  them.  The  defendant  had  a 
ticket  for  Terre  Saute  in  his  possession,  and  was  about 
leaving  the  city  on  the  cars.  There  was  no  proof  that  the 
defendant  was  a  professional  gambler,  or  had,  at  any  time 
or  place,  gambled.  The  finding  should  have  been  for  the 
defendant. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Gbegoby,  J.,  dissented. 

S.  A.  CoUey  and  J.  C.  BuffkiUj  for  appoDant. 

27.  E.  WUHamsorij  Attorney  General,  for  the  State. 


Tagub,  by  his  next  Friend,  v.  Haywabd. 


PA&E5Z  AKB  Child. — Appbbktiossiiipw — Statotb  ot  FaAims.«-8iizi  bj  an 
infant,  by  next  friend,  for  work  and  labor.  Anawer,  that  Uie  plaintiff 
was  an  infant,  having  no  father  liying,  nor  any  guardian,  and  that  the 
defendant  entered  into  a  contract  with  the  mother,  by  which  it  was  agreed 
that  the  plaintiff  should  liye  with  and  work  for  the  defendant  until  he 
was  twenty-one  years  of  age,  reoeiTing  for  his  labor  his  board  and  cloth- 
ing, and  certain  presents  on  attaining  his  migority ;  thai  the  plaintiff 
wrongfully  left  the  serrioe  of  the  defendant  before  attaining  his  ma- 
jority, &c.,  \ 

Eeldy  that)  under  the  statute^  articles  of  apprenticeship  must  be  in  writing. 
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ffeld^  also,  tbat  nnder  the  facts  aUqged  in  the  answer,  the  mother  was  en- 
titled to  the  wages  of  her  son,  and  could  make  a  valid  contract  for  his 
berriees,  but  unless  such  contract  conformed  to  the  statute  regulating  the 
relation  of  master  and  apprentice,  it  would  confer  on  the  defendant  no  right 
to  control  the  person  of  the  infant. 

Held,  also,  that,  as  the  contract  was  not  in  writing,  and  was  not  to  be  per- 
formed within  one  year,  It  was  Toid  under  the  statute  of  frauds,  and  could 
not  be  used  as  a  bar  to  the  action. 

Heldj  also,  that  on  a  finding  for  the  defendant,  a  judgment  against  the  pro- 
chtin  ami  for  eoels  was  right  undisr  the  statute. 

APPEAL  from  tho  Warren  Circuit  Court 
Elliott,  J. — The  appellant,  an  infant,  by  his  prochein  amij 
McCabtf  sued  Hayward  for  work  and  labor,  for  a  period  of 
over  fire  years.  The  defendant  answered  in  four  para- 
graphs. The  court  overruled  a  demurrer  to  the  fourth 
paragraph.  The  first  waa  a  general  denial,  and  the  plain- 
tift'  replied  in  denial  of  the  2d,  8d  and  4th.  The  cause  was 
tried  by  a  jury.  There  was  a  general  finding  for  the  de- 
fendant; judgment  for  cost  against  McGabtj  the  prochein 
ami. 

The  appellant  insists  that  the  court  erred  in  overruling 
the  demurrer  to  the  fourth  paragraph  of  the  answer.  That 
paragraph  alleged  that  the  plaintiff  being  an  infant,  and 
having  no  father  living,  or  guardian,  the  defendant  con- 
tracted with  the  mother  of  the  plaintiff  for  the  services  of 
her  said  son,  by  which  it  was  agreed  that  the  defendant 
should  take  the  plaintiff,  then  a  small  boy,  and  raise 
him  until  he  was  twenty-one  years  of  age,  the  defendant 
agreeing  to  clothe,  board  and  school  him  during  the  winter 
season,  while  under  twenty-one  years  of  age,  and  when  he 
arrived  at  the  age  of  twenty-one  years,  the  defendant  was 
to  give  >^iTn  a  good  horse,  saddle  and  bridle,  and  a  good  suit 
of  clothes;  that  the  defendant  had  kept  and  performed  his 
part  of  the  contract,  but  that  the  plaintiff  had  failed  to 
comply  on  his  part,  by  running  off  and  abandoning  the 
employment  of  the  defendant;  "by  which  failure  on  the 
pait  of  the  plainiaff  to  perform  said  contract  of  the  mother. 
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the  defendant  has  enatained  damages  to  the  amount  of  fSOO. 
The  agreement  set  np  in  the  answer  does  not  come  within 
the  provisions  of  the  statute  regulating  the  relation  of 
master  and  apprentice,  therefore  the  answer  cannot  be  sus- 
tained as  establishing  that  relation.  The  statute  requires 
that  such  agreements  should  be  in  writing,  signed  and  ac- 
knowledged by  the  parties.  Here,  the  answer  does  not 
purport  an  agreement  in  writing,  and  as  no  such  agreement, 
nor  a  copy,  accompanies  the  complaint,  we  must  presume 
that  it  was  not  in  writing. 

Under  the  (circumstances  stated  in  the  answer,  the  mother, 
as  the  natural  guardian  of  the  plaintiff,  had  the  right  to 
control  his  person,  and  was  entitled  to  his  wages*  The 
OMoj  ^c,  R.  JR.  Co.  V.  Tindall,  18  Ind.  866.  And  there 
would  seem  to  be  no  doubt  of  her  power  to  make  a  valid 
contract  for  his  services.  Such  a  contract,  however,  not 
amounting  to  a  legal  apprenticeship  under  the  statute, 
would  not  give  the  defendant  the  right  to  control  the  plain- 
tiff's person,  nor  to  compel  him  to  return  when  he  left  his 
service,  but  the  mother  would  be  liable  in  damages  for  a 
breach  of  the  contract.  If  the  contract  were  obligatory  on 
the  mother  it  might,  perhaps,  be  set  up  or  given  in  evidence 
under  the  general  denial,  for  the  purpose  of  defeating  an 
action  by  the  son  for  services  rendered  under  it,  but  no 
claim  for  damages,  by  way  of  recoupmerUj  could  be  sustained, 
which  seems  to  be  the  object  of  the  answer.  If  the  mother 
was  entitled  to  his  services  as  claimed,  and  made  a  valid 
contract  in  reference  to  them  which  has  been  violated,  she, 
and  not  the  son,  is  responsible. 

But,  as  the  contract  was  not  in  writing  and  signed  by  th 
mother,  and  was  not  to  be  performed  within  a  year,  no 
action  could  be  maintained  to  enforce  it,  even  against  the 
mother,  and  therefore  it  cannot  be  used  as  a  bar  to  an  action 
for  services  that  may  have  been  performed  under  it.  To 
allow  the  defendant  to  avail  himself  of  it  as  a  defense  would 
be  enforcing  it  in  his  favor  \vhile  the  same  right  is  denied 
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TagiMy  by  his  next  Friend,  •.  Hftjwsrd. 

to  the  other  party,  thus  defeating  the  verj  object  of 
the  statute.  Ccmes  v.  Lamsonj  16  Oonn.  246;  Scotten  v. 
BrowHj  4t  Harr.,  824;  Browne  on  the  Statate  of  Frauds, 
§  181,  p.  185. 

It  is  said,  however,  that  although  such  a  parol  contract 
cannot  be  set  up  to  bar  an  action  brought  on .  a  qtutntum 
meruit,  for  services  rendered  under  it,  evidence  of  it  may  be 
given  for  the  purpose  of  fixing  the  value  of  the  services 
performed,  or  amount  of  compensation  to  be  recovered. 
Browne  on  the  Statute  of  Frauds,  §  126,  p.  181 ;  King  v. 
Broion,  2  Hill  48&;  HiUbtvak  v.  BeUcnap,  6  Ver.  R.  383. 
But  this  question  is  not  before  us,  and  hence  we  decide 
nothing  in  reference  to  it. 

We  think  the  demurrer  should  have  been  sustained. 
The  evidence  is  not  in  the  record,  and  we  cannot  say  that 
iigury  did  not  result  to  the  plaintiff  by  the  action  of  the 
court  in  overruling  the  demurrer. 

It  is  abac  objected  thai  the  court  improperly  rendered  a 
judgment  against  McCabCy  the  next  friend,  for  costs.  The 
statute  provides  that  the  next  friend  shall  be  responsible  for 
the  costs,  and  in  Holmes  v.  AdkinSj  2  Ind.  898,  it  was  held 
that  the  judgment  in  such  a  case  for  costs  should  be  against 
the  next  friend,  and  not  against  the  infielnt  plaintiff.  The 
judgment  against  the  next  friend  was  right 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  fourth  paragraph  of  the  answer^  and  for 
•  further  proceedings. 

J.  McCabCy  for  appellant. 

JB.  F.  Oregory  aad  J.  Harpery  for  appellee. 
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The  JsFFEnsoNYiLLE  Railroad  Company  v.  Gabbert. 

RA.ILB0AD8. — Sfccial  Ghaktia. — The  JeffersonviUe  railroad  company  was 
incorporated  by  a  special  charier,  January  20th,  1846.  By  the  88d  section 
of  the  act  the  le^slature  reserred  the  right  to  alter  the  charter. 

ihldj  that,  under  the  power  reserred,  the  legislature  might  properly  apply 
the  general  law  regulating  the  liability  of  railroad  companies  for  stock 
killed  to  this  company. 

Statute  op  Limitations. — The  recoyery,  without  proof  of  negligence, 
allowed  by  statute  for  injuries  done  to  animals  by  railroads,  where  tho 
roads  are  not  fenced,  is  not  a  ']>enalty  given  by  statute,'  witiiin  the  mean* 
ing  of  the  first  subdivision  of  section  211  of  the  code.  The  action  is  for 
an  ii\)ury  done  to  property,  and  the  limitation  of  the  action  is  regulated 
by  the  third  clause  of  section  210. 

APPEAL  from  the  Barthohmew  Common  Fleas. 

Elliott,  J. — Gabbert  Bued  the  railroad  company  to 
recover  the  value  of  stock  killed  by  the  locomotive  and 
train  of  the  latter,  the  road  not  being  securely  fenced  as 
required  by  the  statute. 

The  complaint  contains  four  paragraphs.  The  railroad 
company  answered :  1st.  By  a  general  denial.  2d.  In  sep- 
arate paragraphs  to  the  first  and  second  paragraphs  of  the 
complaint,  that  the  cause  of  action  therein  alleged  did  not 
accrue  within  two  years  next  before  the  commencement  of 
the  suit.  The  court  sustained  a  demurrer  to  these  para- 
graphs of  the  answer,  and  this  ruling  of  the  court  raises 
the  only  question  presented  in  the  case  for  onr  consideration. 

The  appellant  insists  that  the  statute  making  railroad 
companies  liable  for  stock  killed  by  their  trains  on  the  line 
of  their  respective  roads,  without  regard  to  the  question  of 
carelessness  or  negligence,  and  especially  when  applied  to  a 
railroad  constructed  as  this  one  was,  under  a  special  charter, 
granted  before  the  passage  of  the  adt  in  question,  operates 
as  a  penalty,  and  therefore  is  governed  by  the  first  subdivis- 
ion of  section  211  of  the  code,  prescribing  the  time  within 
which  certain  actions  must  be  commenced.  That  subdivis- 
ion provides  that,  ^for  injuries  to  person  or  character,  and 
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for  a  forfeiture  or  penalty  given  by  statute,"  the  action 
must  be  commenced  "  within  two  years." 

It  would  certainly  be  competent  for  the  legislature  to 
provide  in  the  charter,  or  in  a  general  law,  under  which  such 
a  company  is  organized,  as  a  condition  upon  which  the  corpor- 
ate privileges  are  accepted,  that  the  road  should  be  fenced, 
or  otherwise  the  company  would  be  liable  for  animals  killed 
tiiereon,  without  regard  to  the  question  of  negligence. 

This  company  can  claim  no  special  exemption  by  reason  of 
its  organization  under  a  special  charter,  not  containing  such 
a  provision.  It  was  incorporated  by  a  special  act,  approved 
January  20th,  1846,  (Local  laws  of  1846,  p.  158,)  under  the 
name  of  the  ^^Ohio  and  Indianapdis  Railroad  CcmpanyJ^ 
The  name  was  subsequently  changed  to  its  present  one.  By 
the  83d  section  of  the  act  incorporating  the  company,  the 
legislature  reserved  the  right  to  alter  the  charter,  and  to  re- 
peal the  same  when  violated.  The  act  of  1862,  to  provide 
compensation  to  the  owners  of  animals  killed  or  injured  by 
the  cars,  &c.,  applies  in  terms  to  all  the  railroads  in  the  State. 
It  properly  applies  to  this  company  under  the  reservation 
in  its  charter.  It  has  been  repeatedly  held  by  this  court 
that  the  act  in  question,  while  it  gives  compensation  to  the 
owner  of  animals  killed  where  the  road  is  not  securely  fenced, 
is  in  the  nature  of,  and  is  designed  as,  a  police  regulation  for 
the  protection  of  the  public.  Railroads  have  become  the 
great  traveling  thoroughfares  of  the  country,  and  when  un- 
inclosed  animals  stray  upon  them,  and  thereby  greatly 
increase  the  risk  and  danger  to  the  lives  of  those  traveling 
in  the  trains  run  upon  such  roads  at  a  rapid  rate  of  speed. 
The  law  does  not,  in  terms,  require  that  such  roads  shall  be 
securely  fenced,  and  impose  a  penalty  for  non-compliance, 
but  by  making  the  company  responsible  for  all  animals 
killed  or  injured  by  trains  on  the  road,  without  regard  to 
the  question  of  negligence,  unless  the  road  is  securely 
fenced,  it  seeks  to  make  it  the  interest  of  the  company  to 
fence  by  imposing  on  it  an  increased  liability  in  case  it  fails 
to  do  so.    This  is  not  strictly  a  penalty,  though  to  a  certain 
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extent  it  operates  in  the  nature  of  one.  It  is  not  a  forfeit- 
ure or  penalty  given  by  statute,  within  the  meaning  of  the 
first  subdivision  of  section  211  of  the  code.  That  provis- 
ion of  the  statute  has  reference  to  such  statutory  provisions 
as  enjoin  the  performance  of  specific  acts  or  duties,  and 
affix  a  penalty  for  the  non-performance  or  neglect  thereof. 
In  Tl\e  State  v.  Robb,  16  Ind.  413,  which  was  an  action 
on  a  forfeited  recognizance,  it  is  said:  ^^The  terms  ^forfeit- 
ure or  penalty,'  as  used  in  this  section,  evidently  relate  to 
forfeitures  or  penalties  created  alone  by  statute,  and  inflicted 
for  derelictions  of  duty  by  clerks,  sheriffi,  supervisors,"  &c. 
It  is  very  clear  to  our  minds  that  it  has  no  relation  to  such 
a  siiit  as  this,  which  is  for  an  injury  to  property  and  comes 
within  the  third  specification  of  section  210  of  the  code, 
and  is  not  barred  by  the  statute  of  limitations  until  the 
expiration  of  six  years  after  the  cause  of  action  accrued. 
There  was  no  error  in  sustaining  the  demurrer  to  the  2d* 
and  8d  paragraphs  of  the  answer. 

The  judgment  is  affirmed,  with  costs. 

Stansifer  and  Winter ^  for  appellant 

F*  T.  JSordj  for  appellee. 


Zbhnsb  v.  Dale. 

APPEAL  from  the  Wayne  Common  Pleas. 

Rat,  J.-T-Action  for  damages  fw  a  failure  to  deliver  lum- 
ber at  a  time  and  place  fixed  by  contract.  On  the  trial  the* 
defendant  ofiered  to  prove  ^^that  the  market  value  of  sucb 
lumber  as  is  described  in  the  contract  was  greater  at  the 
date  of  the  contract  than  it  was  at  the  time  it  was  to  have 
been  delivered."  The  court  excluded  the  evidence.  The 
Vol.  XXV.— 28. 
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measure  of  damages  was  tbe  difference  between  the  contract 
price  and  the  market  price  of  the  lumber  at  a  gpiven  date. 
The  contract  price  may  be  much  lower  than  the  market 
price  at  the  date  of  the  contract,  and  the  purchaser  is  enti- 
tled to  the  benefit  of  his  bargain.  The  evidence  ofiered 
was  therefore  irrelevant,  and  properly  excluded.  The  fol- 
lowing instruction  was  asked  by  the  defendant:  <^If  the 
defendant  has  shown  to  your  satisfaction  that  the  time  for 
delivery  of  the  balance  of  the  lumber  was  extended  by  the 
plaintiff  until  the  1st  of  August^  and  if,  at  that  time,  lum-- 
her,  of  the  kind  named  in  the  contract,  had  not  risen  in 
value  from  the  date  of  the  contract,  the  plaintiff  cannot 
recover  anything  but  nominal  damages/' 

The  dnstruction  asked  assumes  that  the  market  value  of 
the  lumber  at  the  date  of  the  oontract  was  the  same  as  the 
contract  price,  <which  was  a  question  of  fact  and  not  of  law, 
and  if  relevant  to  the  issue  was  a  question  to  be  determined 
by  the  jury  and  not  by  the  court.  "We  do  not,  however, 
perceive  its  relevancy,  and  we  ha^e  already  stated  the  rule 
for  the  measure  of  damages.  The  instruction  was  properly 
xefused. 

The  judgment  is  affirmed,  with  costs,  and  ten  per  cent 
^damages. 

W.  A.  Pcde  and  M.  WUsorif  for  appellant. 

N.  S.  Johnson  and  TT.  S.  BaUenger^  for  appellee. 
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COMPAKT. 

Railroads. — Commoxt  Casbiebs.— Railroad  oompanies  are  eommon  carriers, 
and  as  such  are  liable  by  the  rules  of  the  common  lav  for  losses  occurring 
from  any  accident  which  may  befall  the  goods  during  the  transit,  except 
such  as  result  from  the  act  of  Ood  or  the  pubUo  enemy. 
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i 
Same. — As  a  general  rale  common  carriers  by  wagons  are  required  to  deliTcr 
the  goods  to  tbe  consignee  at  his  house  or  place  of  business,  and  tboiv 
liability  as  such  continues  until  ^uch  deliyery,  but  this. rule  does  not 
apply  to  common  carriers  by  Tessels  on  the  seas,  lakes  or  naTigable  rivers, 
or  by  railroads. 
Sams. — ^The  warehouse  or  depot  at  the  town  or  station  to  which  goods  are 
shipped  by  railroad  is  the  proper  place  of  delivery  to  the  consignee. 
When  they  are  discharged  from  the  cars  and,  in  the  absence  of  the  con- 
signee, are  safely  stored  in  the  company's  warehouse,  the  liability  of  the 
railroad  company  as  a  common  carrier  is  terminated,  without  notice  to 
the  consignee  of  the  arrival  of  the  goods. 
Same. — ^WAnsHousEMA^r. — When  goods  are  thus  stored  the  character  of  a 
warehouseman  attaches  to  the  company,  and  as  such  it  is  required  to  keep 
the  goods  in  store  for  the  consignee  for  a  reasonable  time,  without  addi- 
tional reward.  But  during  such  time  the  company  is  only  liable  as  a 
warehouseman. 


APPEAL  from  the  Warren  Circuit  Court. 

Elliott,  J.— The  appellants,  who  were  the  plaintiffs  below, 
sued  the  railway  company  to  recover  the  value  of  four  cases  of 
boots  and  shoes,  received  by  the  defendants  at  the  company^s 
depot  at  LafayettCy  to  be  carried  to  Marshfidd^  in  Warren 
county,  and  there  delivered  to  Isaac  N.  JvUan^  one  of  the 
plaintiffs,  to  whom  they  were  consigned. 

The  complaint  alleges  that  the  freight  train  on  which  the 
goods  were  shipped  was  due  at  Marshjidd  at  6  o'clock  p.  m. 
of  the  29th  of  Novemberj  1864,  at  which  time  the  consignee, 
who  resided  in  Marshfield,  and  near  the  defendant's  station 
and  depot  at  that  place,  was  at  said  depot  ready  to  receive 
said  goods,  but  that,  for  some  cause,  said  freight  train  did 
not  arrive  at  that  place  until  after  9  o'clock  of  the  same 
evening ;  that  upon  the  arrival  of  the  train  the  goods  were 
unloaded  from  the  car,  and  deposited  in  the  wai^house  and 
depot  of  the  defendant  at  Marshfdd;  that  during  the  same 
night,  and  before  any  notice  of  their  arrival  had  been  given 
to  the  consignee,  said  warehouse  and  goods  were  destroyed 
by  fire.  The  complaint  seeks  to  charge  the  defendant  only 
as  a  common  carrier,  and  not  as  a  warehouse  keeper.  The 
court  sustained  a  demurrer  to  the  complaint  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
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The  plaintiffs  excepted,  and  the  court  gave  final  judgment 
against  them  for  costs. 

The  only  question  presented  in  the  case  is,  is  the  defend- 
ant liable  as  a  common  carrier  for  the  value  of  the  goods 
thus  destroyed  before  notice  to  the  consignee  of  their 
arrival? 

Railroad  companies  are  common  carriers,  and  as  such  are 
liable  by  the  rulfis  of  the  conmion  law  for  losses  occurring 
from  any  accident  which  may  befall  the  goods  during  the 
transit  from  any  cause,  except  such  as  arise  from  the  act  of 
God  or  the  public  enemy.  In  the  present  case  it  is  evident 
that  the  loss  did  not  result  from  any  cause  within  the  ex- 
ception. Nor  is  it  shown  by  the  complaint  that  it  was 
from  any  default  or  negligence  of  the  company,  its  agents  or 
servants. 

If,  at  the  time  of  the  loss,,  the  relation  of  the  defendant 
in  respect  to  the  goods  was  that  of  a  common  carrier,  then 
the  defendant  is  liable  in  this  suit,  because,  as  a  common  car- 
rier, the  company  is  bound  as  an  insurer  to  take  the  risk, 
and  no  question  of  default  or  negligence  can  arise  in  the 
case.  Though  the  loss  may  have  resulted  from  a  cause 
for  which  neither  the  defendant  nor  its  servants  were  in  any 
degree  chargeable,  still,  as  a  common  carrier,  the  company 
is  liable  and  must  bear  the  loss.  This  stringent  rule  of  the 
common  law  is  founded  in  necessity,  arising  from  the  nature 
of  the  employment,  as  a  protection  against  frauds  of  which 
it  would  seldom  be  possible  to  adduce  proper  legal  evidence. 
But,  on  the  other  hand,  if,  when  the  goods  arrived  at  Marsh- 
fdd^  and  were  unloaded  from  the  cars  and  deposited  in  the 
defendant's  warehouse  for  delivery  to  the  consignee,  the 
transit  was  at  an  end,  and  the  defendant's  liability  as  a  com- 
mon carrier  terminated,  and  the  company  continued  there- 
after to  have  possession  of  the  goods,  not  as  a  common 
carrier,  but  in  the  capacity  of  a  warehouseman,  and  was 
only  responsible  for  the  care  and  diligence  attached  by  law 
to  that  relation,  which  does  not  extend  to  a  loss  by  fire  not 
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caused  by  the  default  of  the  warehoaseman  or  that  of  his 
servants,  the  company  is  not  liable. 

As  a  general  rule,  common  carriers  by  wagons  are  required 
to  deliver  the  goods  to  the  consignee  at  his  house  or  place 
of  business,  and  their  hability  as  such  continues  until  such 
delivery  is  made;  but  this  rule  is  not  applicable  to  com- 
mon carriers  by  vessels  on  the  seas,  lakes  or  navigable 
rivers,  nor  to  common  carriers  by  railroads.  Vessels  are 
necessarily  confined  to  the  water,  and  discharge  their  car- 
goes on  the  wharves  at  public  landings,  and  in  such  case 
general  custom,  arising  from  necessity  and  the  conveni- 
ence of  commerce,  sanctions  such  discharge  as  the  proper 
place  of  delivery.  If  the  consignee  is  not  present  to  receive 
the  goods,  the  carrier  may  discharge  himself  from  further 
liability  by  notifying  the  consignee  of  their  arriviJ,  and 
allowing  reasonable  time  for  him  to  prepare  to  take  them 
away,  or,  if  the  consignee  cannot  be  found,  by  having  them 
fitored  in  a  proper  warehouse  for  him.  Cars  on  a  railroad  are 
necessarily  confined  to  the  track  of  the  road,  and,  unless  the 
consignee  should  have  a  warehouse  inamediately  by  the  track, 
an  actual  delivery  caniiot  be  made  without  a  change  in  the 
means  of  transit.  From  the  very  nature  of  this  mode  of 
carriage,  the  convenience  of  the  company,  if  not  an  absolute 
necessity,  demands  that  depots  or  warehouses  should  be  erec- 
ted at  places  where  goods  are  received  and  discharged,  in 
which  they  may  be  safely  stored,  and  that  there  should  also 
be  agents  at  such  places  for  the  transaction  of  the  necessary 
business.  These  warehouses  constitute  the  proper  places  of 
delivery.  The  consignee  must  be  presumed  to  know  that 
the  goods  are  there  discharged,  and  that  it  is  his  duty  to 
receive  them  at  that  place.  When  the  goods  have  reached 
their  destination  the  transit  is  at  an  end,  and  we  think  that 
when  they  are  discharged  from  the  cars,  and,  in  the  absence 
of  the  consignee  or  his  agent  to  receive  them,  are  safely 
stored  in  the  warehouse,  the  liability  of  the  company  as  a 
common  carrier  is  then  terminated,  without  notice  to  the 
conBignee  of  their  arrival.    When  the  goods  are  thus  safely 
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Btoredy  the  character  of  a  warehouseman  attaches  to  the 
company,  and  as  such  it  is  required  to  keep  the  goods  in 
store  for  the  consignee  for  a  reasonable  time  for  him  to 
receive  and  take  them  away,  without  additional  reward. 
But,  during  such  time,  the  railroad  company  is  only  liable  as 
a  warehouseman,  for  the  want  of  that  degree  of  care  and 
dili^rence  incident  to  that  relation. 

This  is  but  a  reasonable  and  just  rule  as  applicable  to  this 
X)articular  mode  of  carriage,  and  to  the  relation  established 
thereby  between  the  railroad  company  and  the  shipper,  and 
the  manner  in  which  the  business  is  necessarily  conducted. 
It  is  also  supported  by  authority.    In  Tlie  Norway  Plains  Co. 
V.  The  Boston  and  Maine  Railroad  Co.^  1  Gray,  263,  the  con- 
signee had  notice  of  the  arrival  of  the  goods,  but  the  ques- 
tion is  very  fully  and  ably  discussed  by  Chief  Justice  Siiaw. 
It  is  there  said:  ^'The  nature  of  the  transportation,  though 
on  land,  is  much  more  like  that  by  sea,  in  this  respect,  that, 
from  the  very  nature  of  the  case  the  merchandise  can  only  be 
transported  along  one  line  and  delivered  at  its  termination, 
or  at  some  fixed  place  by  its  side,  at  some  intermediate  point. 
The  rule  in  i-egard  to  ships  is  very  exactly  stated  in  the 
opinion  of  Bulleb,  J.,  in  JSyde  v.  The  Trent  and  Mersey 
Navigation  Co.y  5  T.  R.,  8&7,  thus:  *A  ship  trading  from  one 
port  to  another  has  not  the  means  of  carrying  the  goods  on 
land ;  and,  according  to  the  established  course  of  tradc^  a 
delivery  on  the  usual  wharf  is  such  a  delivery  as  will  dia- 
cbarge  the  carrier.'    Another  peculiarity  of  transportation 
by  railroad  is,  that  the  car  cannot  leave  the  track  or  line  of 
rails  on  which  it  moves."    ****** 
^From  this  necessary  condition  of  the  business,  and  from 
the  practice  of  these  transportation  companies  to  have  plat- 
forms on  which  to  place  the  goods  from  the  cars,  in  the  first 
instance,  and  warehouse  accommodation  by  which  they  may 
be  securely  stored,  the  goods  of  each  consignment  by  them- 
selves, in  accessible   places,  ready   to  be   delivered,  the 
court  are  of  opinion  that  the  duty  assumed  by  the  railroad 
corporation  is> — and  this  being  known  to  the  owners  of  the 
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goods  forwarded,  must,  in  the  abBence  of  proof  to  the  con- 
trary, be  presumed  to  be  assented  to  by  them — ^that  they  will 
carry  the  goods  safely  to  the  place  of  destinationi  and  there 
discharge  them  on  the  platform,  and'  then'  and  there  deliver 
them  to  the  consignee  or  person  entitled  to  receive  them, 
if  he  is  there  ready  to  take  them  forthwith,  or,  if  the 
consignee  is  not  there  ready  to- take  them,  th^en  to  place 
them  securely  and  to  keep  them  safaly  for  a  reasonable  time, 
ready  to  be  delivered  when  called  for.  This,  it  appears  to 
us,  is  the  spirit  and  legal  effect  of  the  duty  of  the  carrier  and 
of  the  contract  between  the  parties  when  not  altered  or  modi- 
fied by  special  agreement."  *  *  *  *  "Prom  this 
view  of  the  duty  and  implied  contract  of  carriers  by  railroad 
we  think  there  result  two  distinct  liabilities:  first,  that  of 
common  carriers,  and  afterward  that  of  keepers  for  hire,  or 
warehouse  keepers,  the  obligations  of  each  of  which  are 
regulated  bylaw."  *  *  *  "This  view  of  the  law 
applicable  to  raihoads  as  common  carriers  of  merchandise 
afibrds  a  plain,  precise  and  practical  rule  of  duty,  of  easy  ap- 
pUcation,  well  adapted  to  the  security  of  all  persons  interested. 
It  determines  that  they  are  responsible  as  common  carriers 
until  the  goods  are  removed  from  the  cars  and  placed  on  the 
platform;  that  if,  on  account  of  their  arrival  in  the  night, 
or  at  any  other  time  when,  by  the  usage  and  course  of 
business,  the  doors  of  the  merchandise  depot  or  warehouse 
are  closed,  or  for  any  other  cause  they  cannot  then  be  de- 
livered, or  if,  for  any  reason,  the  consignee  is  not  there 
ready  to  receive  them,  it  is  the  duty  of  the  company  to 
store  and  preserve  them  safely  under  the  charge  of  compe- 
tent and  careful  servants  ready  to  be  delivered,  and  actually 
to  deliver  them  when  called  for  by  the  party  authorized  and 
entitled  to  receive  them;  and  for  the  performance  of  these 
duties,  after  the  goods  are  delivered  from  the  cars,  the  com- 
pany is  liable  as  a  warehouseman  or  a  keeper  of  goods  for 
hire." 

To  the  same  effect  are  the  cases  of  Thomas  v.  The  Boston 
and  Providence  Bailroad  Co.^  10  Metcalf,  472,  and  Denny,  v. 
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ITie  New  York  Central  Bailroad  Co.,  18  Gray,  481.  In  iKcA- 
ards  V.  The  Michigan  Southern,  ^e.  RaUroad  Co.,  20  Bl.,  404,  it 
was  held  that  to  terminate  the  Kability  as  a  common  carrier, 
it  is  not  necessary  that  the  raih*oad  company  should  give 
notice  of  the  arrival  of  the  goods  to  the  owner  or  con- 
signee, and  that  so  soon  as  the  goods  arrive  at  their  desti- 
nation, or  at  the  terminus  of  the  road,  and  are  unloaded 
and  placed  safely  and  securely  in  the  railroad  company's 
warehouse,  the  responsibility  of  the  common  carrier  ceases, 
and  that  of  the  warehouseman  attaches.  The  same  ruling 
was  made  in  Porter  v.  The  Chicago  and  Bock  Island  R.  R.  Co., 
id^yiiiS.  Invthe  New  Albany  and  Salem  R.  R.  Co.  v.  Campbdl, 
12  Ind.,  '55,  fhe  question  was  discussed,  but  not  decided,  for 
the  reason  that  the  consignee  had  notice  of  the  arrival  of 
the  goods,  and  had  paid  the  freight  on  them  before  they 
were  destroyed.  A  contrary  doctrine  waa  held  in  the  case 
of  Moses  V.  The  Boston  and  Maine  R.  R.  Co.,  82  If.  H.  E., 
523,  and  we  are  referred  by  the  appelant  to  nimierous 
other  cases,  but  on  an  examination  of  then\we  find  them  all 
against  common  carriers  by  water.  We  think  there  was  no 
error  in  sustaining  the  demurrer  to  the  complaint. 

The  judgment  is  afBrmed,  with  costs. 

J,  H.  Brown  and  A.  A.  Price,  for  appellants. 
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NsAL  and  Another  v.  Scott  and  Anotlier. 

Bbaohos.— Where,  after  the  eourt  has  stricken  out  a  paragraph  of  a  plead* 
ing,  the  party  amends  and  refiles  the  paragraph,  error  cannot  be  assigned 
on  the  action  of  the  court. 

fiLEADiHQ. — Suit  for  damages  caused  by  the  sinking  of  a  flat  boat  while  it 
^as  being  towed  by  the  defendants'  steamboat.    The  complaint  aUeged 
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that  the  lost  resulted  Arom  the  unskillfalnees  and  negligence  of  the  de- 
fendantSy  their  serrants,  &o.  Answer,  1st.  General  denial.  2d.  That  the 
loss  resulted  from  the  fault  and  negligence  of  the  plaintiffs. 

Held,  that  the  seoond  answer  amounted  only  to  a  denial,  and  was  properly 
stricken  out  on  motion. 

Neoliqencs. — On  the  trial  the  court  instructed  the  jury  as  follows:  let. 
*^  If  there  was  no  provision  in  the  contract  that  the  towing  of  the  flatboai 
should  be  at  ihe  plaintiffs'  risk,  then  the  defendants  will  be  liable  if 
the  boat  was  sunk  in  consequence  of  the  ordinary  negligence  of  their 
scrrants  or  employees.  You  will  not  consider  any  cTidence  of  any  notice 
that  boats  would  be  towed  by  the  defendants  only  at  the  risk  of  the  owner 
of  the  tow,  unless  the  contract  was  made  subject  to  such  condition.  2d. 
If  the  flatboat  was  too  heavily  loaded,  and  the  defendants,  knowing  thai 
fact,  took  her  in  tow,  they  were  bound  to  use  ordinary  care  with  reference 
to  the  condition  of  the  boat.  If  the  overloading  of  the  flat  by  the  plaintiffs 
materially  contributed  to  the  loss  they  cannot  recover,  but  if  the  defend- 
ants were  guilty  of  negligence  in  towing  the  flat,  and  such  negligence 
alone  was  the  immediate  cause  of  the  loss,  the  defendants  are  liable." 

Held,  that  the  instructions  correctly  stated  the  law  applicable  to  the  case. 

Quare^  whether  the  defendants  could  have  been  charged  as  common  carriers. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Elliott,  J. — ^This  was  a  suit  brought  by  Scott  and  Chiltorty 
the  appellees,  against  Need  and  Neal^  the  appellants,  to  re* 
cover  the  value  of  a  quantity  of  com,  gunny  bags  and  a 
pair  of  scales,  laden  on  a  flatboat  of  the  plaintifis'  and  lost 
by  the  sinking  of  the  flatboat  while  being  towed  from  Both 
erts  landing,  Kentucky^  to  Madison^  Indiana^  on  the  Ohio 
river,  by  the  defendants'  steamboat,  ^^Sam  B,  Young ^ 

The  complaint  contains  three  paragraphs.  The  first 
paragraph  charges  the  defendants  with  the  loss,  in  conse* 
quence  of  their  negligence  and  unskillfulness  as  private 
carriers.  The  second  charges  them  as  common  carriers. 
The  third  is  substantially  the  same  as  the  first,  but  alleges 
that  the  goods  were  laden  on  the  plaintifis'  flatboat,  and 
were  lost  by  the  defendants'  carelessness  and  negligence  in 
towing  the  same* 

The  defendants  answered,  first,  by  a  general  denial;  sec* 
ond,  alleging  due  pare  and  skill  in  themselves,  and  that 
the  loss  was  caused  by  the  negligence,  unskillfulness  and 
want  of  care  on  the  part  of  the  plaiptiflh,  their  agents  and 
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eervante,  and  in  consequence  of  defects  in  their  said  flat- 
boat,  and  the  overloading  of  the  same;  thirds  substantially 
the  same  as  the  second,  with  the  additional  allegation  that 
they  had  given  notice  to  the  plaintiffs  that  all  towing  was  done 
at  the  risk  of  the  owners  of  the  tow.  The  court,  on  the 
plaintiffs'  motibn,  struck  out  the  second  and  third  para- 
graphs  of  the  answer,  and  the  defendants  then,  on  leave  of 
the  court,  amended  and  re-filed  the  third  paragraph.  As 
amended,  it  alleges  that,  by  agreement  between  the  parties, 
the  said  flatboat  was  towed  at  the  risk  of  the  plaintifl&. 
Replication  in-  denial  of  the  third  paragraph.  The  trial  of 
the  issues  by  a  jury  resulted  in  a  verdict  for  the  plaintiflS 
for  the  sum  of  ?1,347  48.  The  court  overruled  a  motion 
for  a  new  trial  made  by  the  defendants,  and  rendered  judg- 
ment on  the  finding  of  the  jury.     The  defendants  appeal. 

It  is  proper  here  to  state  that  the  Circuit  Court  held  that 
the  defendants,  in  towing  the  flatboat,  were  not  liable  in 
their  capacity  of  common  carriers,  but  were  only  liable  foi^ 
losses  resulting  from  a  failure  to  exercise  ordinary  care  in 
towing  the  flatboat  as  private  carriers,  or  bailees  for  hire. 

The  first  error  assigned  is,  that  the  Circuit  Court  erred  in 
sustaining  the  plaintiffs^  motion  to  strike  out  the  second 
and  third  paragraphs  of  the  defendants'  answer. 

As  to  the  third  paragraph,  the  defendants  amended  and 
re-filed  it.  It  was  then  retained  in  the  record.  Having 
thus  amended  it,  they  cannot  complain  of  the  action  of  the 
court;  besides,  no  exception  was  taken  at  the  time  to  the 
ruling  of  the  court  in  striking  out  the  third  paragraph. 

The  second  paragraph  was  stricken  out  because  it  'only 
amounted  to  a  general  denial.  We  think  there  was  no  error 
in  striking  it  from  the  record.  The  general  denial  was  filed 
and  remained  of  record.  The  plaintiffs  sought  to  make  the 
defendants  liable  for  the  loss  on  the  ground  that  it  was 
occasioned  by  their  culpable  negligence,  or  the  want  of  ordi- 
nary care  in  towing  the  flatboat.  These  were  material  alle- 
gations, and  the  onus  of  proving  them  was  on  the  plaintii^ 
They  necessarily  involved  the  whole  question  of  the  cause 
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of  the  loss.  The  second  paragraph  of  the  answer  denied 
that  the  loss  occurred  by  the  negligence  of  the  defendants  or 
their  servants  or  agents,  and  asserted  that  it  was  occasioned 
alone  by  overloading  the  boat,  and  by  the  carelessness  and 
fault  of  the  plaintiffs  and  their  agents.  It  was  not  an 
answer  in  confession  and  avoidance;  it  set  up  no  affirmative 
defense,  and  was  simply  a  denial,  partly  argumentative,  of 
the  facts  alleged  in  the  complaint,  and  was  properly  stricken 
from  the  record. 

Before  the  commencement  of  the  trial  the  court,  on  mo- 
tion of  the  plaintiffs,  suppressed  certain  statements  in  depo- 
sitions taken  by  the  defendants.  This  is  also  assigned  as 
error.  John  S,  Needy  one  of  the  defendants,  who  testified 
to  a  conversation  between  a  Mr.  Irwin  and  himself  in  refer- 
ence to  the  loss  of  the  property  in  controversy,  was  inter- 
rogated as  follows:  "How  came  Mr.  Iirwin  to  make  any 
communication  to  you  about  it?"  In  answer  to  which  the 
witness^  among  others,  made  this  statement,  viz :  ^*  He  seemed 
to  be  acting  as  the  owner  of  the  flatboat  and  com.  He  met  me 
on  the  street  three  or  four  days  after  the  flatboat  was  reported 
to  have  been  sunk,  and  asked  mo  what  we  were  going  to  do 
about  setthng  for  the  lost  com.  I  told  him  that  we  had  noth- 
ing to  do  with  it.  I  said,  you  are  aware  that  the  boat  does 
all  her  towing  at  the  risk  of  the  owners  of  the  tow.'*  The 
court  suppressed  the  statement.  The  appellants'  counsel, 
in  their  brief,  state  that  IramCs  reply,  that  "he  was  aware 
of  that,  but  that  he  believed  the  flatboat  was  lost  by  the 
negligence  of  the  crew,"  was  also  suppressed,  but  it  is 
not  *so  stated  in  the  bill  of  exceptions,  and  this  latter 
statement  was  included  in  the  evidence  ^ven  to  the  jury. 
We  think  there  was  no  error  in  suppressing  the  state- 
ment. It  is  not  claimed  that  Irwin  was  the  owner  of 
either  the  flatboat  or  the  com,  nor  was  he  the  agent  of  the 
plaintiffs  in  procuring  the  boat  to  be  towed.  The  evidence 
shows  that  the  contract  for  towing  the  flatboat  was  made 
by  R.  E.  Needy  one  of  the  defendants,  with  Preston  King^ 
the  agent  of  the  plaintiflSs,  both  of  whom  testified  to  that 
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fact  They  agreed,  too,  in  the  statement  that  the  terms  of 
the  contract  were  that  the  defendants  were  to  tow  the  flat- 
boat  to  Madison  for  $15,  and  that  there  was  nothing  said 
between  them  about  the  towing  being  at  the  risk  of  the 
owners  of  the  flatboat.  The  statement  suppressed  was 
irrelevant,  and  its  suppression  could  not  have  injured  the 
defendants.  Two  other  statements  were  stricken  from  the 
same  deposition,  and  correctly,  we  think,  because  they  were 
merely  *  hear  say,*  and  not  facts  known  to  the  witness. 

Charles  MiUerj  whose  deposition  was  also  taken  and  filed 
by  the  defendants,  was  asked  to  state  ^^  whether  or  not  there 
was  any  notice  posted  on  the  steamer:  ^Sam  Young,"  prior  to 
the  Slst  of  December^  1864,  in  respect  to  towing,  and  if  there 
was,  to  state  when  and  where  it  was  posted  up,  and  furnish 
such  notice,  or  a  copy,  if  you  can  ?  "  To  which  he  answered : 
<*  There  was  a  notice  posted  on  the  boat.  I  caimot  tell 
when,  it  was  along  about  Juney  I  think.  We  usually  kept 
it  hanging  in  the  hall  or  front  of  the  office.  I  cannot  furnish 
the  notice  or  a  copy  without  going  to  the  boat."  The  witness 
was  then  asked  to  "  state  the  terms  of  the  notice,"  to  which 
'  he  answered  as  follows :  "All  towing  done  by  the  Madison 
and  ZfOuisviUe  packets  at  the  risk  of  the  owner.  I  am  not 
eure  that  the  name  of  the  boat  was  on  that  notice.  It  was 
a  written  notice."  The  court  suppressed  this  latter  question, 
and  the  answer  thereto.  The  appellants  admit  that  parol 
evidence  of  the  contents  of  the  notice  could  only  be  given 
on  the  trial  in  the  absence  of  the  original,  and  after  properly 
accounting  for  its  absence,  as  that  it  was  lost  or  destroyed; 
but,  as  these  facts  might  be  proved  on  the  trial  by  other 
witnesses,  and  thus  render  parol  evidence  of  the  contents  of 
the  notice  proper,  it  is  insisted  that  the  suppression  of  that 
portion  of  the  deposition  was  premature.  In  such  case,  if 
the  evidence  might  become  material  and  proper  on  the  trial, 
it  would  be  proper  for  the  court  to  reserve  thfe  question,  and 
determine  it  at  the  time  the  evidence  is  offered  on  the  trial. 
But,  although  the  court  had  suppressed  that  portion  of  the 
deposition,  if  it  became  proper  and  legitimate  evidence  in 
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the  progress  of  the  trial,  it  was  still  in  the  power  of  the 
court  to  admit  it,  and  the  record  does  not  show  that  it  either 
became  material  or  proper,  or  that  the  defendants  were  in 
any  way  prejudiced  by  its  suppression;  besides,  the  witness 
afterward  produced  a  copy  of  the  .notice,  which  was  made 
a  part  of  his  deposition,  and  was  thus  given  in  evidence  to 
the  jury. 

The  remaining  questions  presented  in  the  case  arise  upon 
the  instructions  given  by  the  court  to  the  jury.  The  court, 
on  its  own  motion,  instructed  the  jury,  inter  alia,  as  follows : 
"  If  you  find  there  was  no  provision  in  the  contract  for  the 
towing  of  the  flatboat  at  the  plaintiffi'  risk,  then  the  de- 
fendants would  be  liable  if  the  flatboat  was  sunk  in  conse- 
quence of  the  ordinary  negligence  of  their  servants  or  em- 
ployees, otherwise  not.  Ordinary  negligence  is  the  want 
of  that  care  which  men  of  ordinary  prudence  usually  employ. 
You  will  not  consider  any  evidence  of  any  notice  that  boats 
would  be  towed  by  the  ^Sam  Young'  only  at  the  risk  of  the 
owners  of  the  tow,  unless  the  contract  for  the  towing  of  the 
flat  was  made  subject  to  the  conditions  of  such  notice." 
The  appellants  object  to  the  latter  clause  of  this  instruc-' 
tion,  in  connection  with  the  rulings  of  the  court  in  suppress- 
ing parts  of  the  defendants'  depositions,  to  which  we  have 
already  referred,  and  claim  that  the  court  thereby  excluded 
from  the  jury  all  the  evidence  showing,  or  tending  to  show, 
that  the  appellants  gave  public  notice  that  they  towed  only 
at  the  risk  of  the  owners  of  the  tow,  and  tending  to  charge 
the  appellees  with  actual  notice  of  the  same,  and  that  they 
contracted  with  reference  to  it.  We  have  heretofore  shown 
that  evidence  of  such  a  notice  having  been,  at  one  time, 
posted  on  the  "iSam  Younf'  was  ^ven  to  the  jury,  and  we 
do  not  find  from  the  record  that  the  court  suppressed  any 
part  of  the  depositions  or  excluded  from  the  jury  any  evi- 
dence, except  certain.^  hear  say'  statements,  tending  to  prove 
such  a  notice,  or  a  knowledge  thereof  by  the  plaintiffs  or 
their  agent  who  made  the  contract. 
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It  appears,  indeed,  from  the  evidence  that  sucli  a  notice 
had  been  posted  np  in  the  boat  in«7une,  1864;  that  the  boat 
was  repaired  in  November  following,  and  during  the  repair- 
ing the  notice  was  lost  or  mislaid,  and  no  such  notice  was 
afterward  posted  in  the  boat.  Such  seems  to  be  the  pre- 
ponderance of  the  evidence  on  that  point,  while  it  is  clear 
tliat  no  such  condition  was  made  or  referred  to  when  the 
contract  for  towing  the  flatboat  was  made.  We  think  the 
instruction  was  correct,  and  see  nothing  in  the  action  of  the 
court  in  giving  it,  or  in  suppressing  portions  of  the  deposi- 
tions, of  which  the  defendants  can  rightfully  complain. 

The  court,  at  the  request  of  the  plaintiffs,  gave  to  the 
jury  the  following  instructions,  viz:  5.  "If  the  jury  find 
that  the  defendants  agreed  witli  the  plaintiffs  or  their  agents 
to  tow  the  flatboat  named  in  the  complaint  to  Madisoiiy 
Indiana,  for  $16,  they  were  bound  to  use  ordinary  diligence, 
care  and  skill  in  listening  said  flatboat  to  the  steam  boat, 
and  in  towing  the  same  to  Madison.  If  they  did  not  do 
so,  and  you  find  that  loss  occurred  thereby,  the  defendants 
are  liable  for  the  damages. 

•  10.  "If  the  jury  believe  from  the  evidence  that  the  de- 
fendants took  said  flatboat,  laden  with  the  corn,  &c.,  of  the 
plaintiffs  in  tow,  as  charged  in  the  complaint,  on  a  contract 
that  they  would  tow  the  same  to  the  landing  at  Madison^ 
for  a  price  agreed  upon  by  the  parties,  and  the  same  was  so 
taken  by  the  defendants  with  a  full  knowledge  of  the  way 
the  flat  was  loaded,  the  defendants  are  liable  for  the  want  of 
due  care  in  towing  said  boat,  notwithstanding  the  plaintiflb 
had  a  servant  in  charge  of  said  flatboat  at  the  time  it  was 
delivered  to  the  defendants  to  be  towed ;  but  the  fact  that 
the  plaintiffs  had  a  servant  on  the  boat  must  be  considered 
by  you  as  a  circumstance,  with  all  other  evidence  in  the  case, 
as  to  whether  or  not  the  flat  was  sunk  by  the  want  of  ordi- 
nary care  on  the  part  of  the  defendants."  / 

11.  "If  the  jury  believe  from  the  evidence  that  the  flat- 
boat  was  too  heavily  loaded,  and  that  the  defendants  took 
it  in  tow  for  a  reward,  as  stated  in  the  complaint,  knowing 
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how  it  was  loaded,  they  were  bound  to  use  ordmary  care 
in  towing,  with  reference  to  the  condition  of  the  boat 
And  if  you  believe  from  the  evidence  that  ordinary  pru- 
dence required  greater  care  in  towing  the  boat  as  loaded, 
than  one  loaded  less  heavily  would  have  required,  then  the 
defendants  were  bound  to  use  greater  care,  to  amount  to 
ordinary  care  in  this  case,  than  in  the  case  supposed.  In 
other  words,  ordinary  care  in  each  case  must  depend  upon 
the  kind  and  condition  of  the  boat  and  property  taken  in 
tow.  It  is  for  you  to  determine,  froln  all  the  circumstances, 
whether  the  flat  was  sunk  and  the  cargo  destroyed  for  the 
want  of  ordinary  diligence  on  the  part  of  the  defendants, 
their  servants  or  agents." 

These  instructions  were  all  excepted  to  by  the  defendants, 
but  in  their  brief  counsel  base  their  exception  and:  argu- 
ment mainly  upon  the  last  instruction.  The  principle  as- 
serted by  the  court  in  the  instructions  is,  that  the  defendants 
were  bound  to  use  ordinary  diligence  and  skill' in  fastening 
the  flatboat  to  the  steamboat,  ana  in  towing  the  same,  and 
if  the  flatboat  was  loaded  too  heavily,  and  the  defendants 
knew  that  fact,  they  were  required  to  use  ordinary  care  and' 
skill  with  reference  to  the  actual  condition  of  the  flatboat 
at  the  time. 

The  objection  urged  to  the  instructions  is  that  they  hold 
the  defendants  liable  for  the  loss,  ^^notwithstanding  the 
negligence  and  misconduct  of  the  plaintifis  materially  and 
directly  contributed  to  the  result."  But  this  conclusion 
cannot  fairly  be  drawn  from  the  instructions.  The  only  act 
of  the  plaintiffs,  or  their  agents,  which  is  urged  by  the  de- 
fendants as  having  caused  the  loss,  or  as  having  contributed 
to  it,  is  that  the  boat  was  too  heavily  loaded;  a  question  of 
fact  earnestly  contested  on  the  trial,  and  in  reference  to 
which  the  evidence  is  conflicting.  But  the  evidence  clearly 
tends  to  prove  that  the  agents  of  the  defendants,  before 
they  fastened  to  the  flatboat,  knew  how  it  was  loaded,  and 
expressed  the  belief  that  it  was  loaded  too  heavily. 
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In  Wright  v.  Gaffy  6  Ind.,  416,  which  was  a  salt  against 
the  captain  of  a  steamboat  for  negligently  towing  a  flatboat 
loaded  with  com,  whereby  loss  accrued,  the  evidence  at 
least  tended  to  prove  that  the  flatboat  was  loaded  too' heavily 
at  the  stem  in  proportion  to  the  loading  at  the  bow,  by  rea« 
son  of  which  she  sank  too  deeply  at  the  stem.  The  loss, 
however,  was  charged  to  have  resulted  from  carelessness  in 
running  the  steamboat  at  too  great  a  speed.  It  was  con- 
tended that  the  unskillfulness  of  the  plaintiffs  in  not  prop- 
erly loading  the  flatboat  contributed  to  the  loss,  and  that  the 
plaintifts  could  not,  therefore,  recover.  The  court  say: 
^^  Conceding  that  the  flatboat  was  not  skillfully  loaded,  still 
that  fact  contributed  but  remotely  to  the  result  that  occur- 
red. The  owners  of  the  flatboat  were  guilty  of  no  negli- 
gence*  after  the  steamer  took  it  in  charge;  all  the  careless- 
ness inmiediately  connected  with  the  loss  was  upon  the  part 
of  the  steamer.  It  cannot  be  shown  that  in  the  absence  of 
that  carelesteess  the  loss  would  have  happened,  and  the 
steamer  cannot  escape  from  responsibility  for  her  own 
wrongful  acts  upon  a  coi\)ecture  that  the  like  consequences 
might  have  happened  without  them.  The  iomiediate  cause 
of  the  loss  was  the  wrongful  act  of  the  steamer,  and  for  it 
she  must  be  liable  unless  other  facts  in  the  case  will  exempt 
her."    See,  also,  Wright  el  oL  v.  Braum^  4  Ind.,  95. 

The  following  -  instructions  on  the  same  subject  were 
given  by  the  court  to  the  jury,  at  the  request  of  the  defend- 
ants, viz : 

2.  ^'  If  you  believe  from  the  evidence  that  the  flat  was 
overloaded  by  the  plaintiflGs  or  their  agents,  and  that,  but 
for  such  overloading,  it  would  have  towed  safely  in  the 
manner  adopted  by  the  defendants,  their  agents  and  serv- 
ants, and  that  it  was  sunk  in  consequence  of  such  over- 
loading, and  not  for  want  of  ordinary  care  on  the  part  of 
the  defendants  or  their  servants,  you  should  find  for  the 
defendants. 

3.  *<If  you  believe  from  the  evidence  that  the  flatboat 
was  overlpaded  by  the  plaintiffs,  and  that  that  fact  mate- 
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rially  contributed  to  the  loss  of  the  cargo  of  the  flatboat,  you 
should  find  for  the  defendaDts^  unless  you  are  also  of  the 
opinion  that  tiie  defendants  were  guilty  of  negligence  in 
respect  to  the  towing  of  said  boat,  and  that  it  was  their 
negligence  alone  which  was  the  immediate  cause  of  the 
loss. 

8.  "  To  entitle  the  plaintiffs  to  recover,  you  must  be  sat- 
isfied that  the  alleged  loss  was  the  result  of  the  negligence 
of  the  defendants,  their  agents  or  servants,  in  the  omission 
of  some  act  which,  as  men  of  ordinary  prudence  in  that 
business,  they  should  have  done,  or  in  the  doing  of  some  act 
they  should  not  have  done,  and  that  it  was  not  the  result 
of  any  act  of  the  plaintiffs,  and  that  no  act  of  the  plaintiffs 
contributed  to  the  loss." 

The  plaintiffs  contended  that  the  loss  occurred  from  the 
improper  manner  in  which  the  defendants  had  attached  or 
fastened  the  flatboat  to  the  steamboat,  and  from  their  neg- 
lect to  put  out  a  spar,  or  stage  plank,  to  keep  the  flatboat 
from  floating  under  the  guards  and  against  the  body  of  the* 
steamboat,  and  not  from  overloading.  The  evidence  was 
conflicting.  It  was  the  province  of  the  jury  to  determine 
'  the  questions  of  fact.  They  were  fairly  submitted  to  them« 
under  the  instructions  of  the  court,  which  were  certainly  not 
unfavorable  to  the  defendants,  and  we  find  nothing  in  the^ 
record  to  justify  us  in  disturbing  the  finding  of  the  jury. 

The  appellees  assign  cross-errors  upon  the  rulings  of  tha 
court  in  overruling  a  demurrer  to  the  third  paragraph  of 
the  answer,  and  in  refusing  certain  instructions  to  the 
jury  asked  by  them.  These  rulings  raise  the  question 
whether  the  defendants,  in  towmg  the  flatboat,  were  com- 
mon carriers,  and  liable  as  insurers  under  the  law  govern- 
ing that  relation.  The  question  is  an  interesting  and 
important  one,  especially  to  the  owners  and  masters  off 
steamboats  on  our  western  waters,  as  well  as  to  those  who» 
have  occasion  to  employ  them  in  tiiat  way.  The  authorities 
in  reference  to  it  are  conflicting,  and  the  question  cannot 
be  regarded  as  definitely  settled.  See  Wright  v.  Gaff^  et  al^ 
Vol.  XXV.-.29. 
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aupruy  and  the  authorities  there  referred  to.  In  the  case 
before  us,  the  question  is  rendered  wholly  immaterial,  as  the 
plaintiiFs  recovery  would  not  be  increased  by  the  applica- 
tion of  the  law  governing  common  carriers,  and  we  do  not, 
therefore,  deem  it  necessary  to  examine  or  decide  the 
question. 

The  judgment  is  affirmed,  with  three  per  cent,  damages 
and  costs. 

C.  E.  Walker  and  A.  D.  Matthews,  for  appellants. 

H.  W.  Sarrington  and  X  SuIUvanj  for  appellees. 


Haplet  and  Others  v.  Pickett,  Guardian  of  CAimoir,  and 

Otiiers. 

VBirDOB's  Iiiiic— Where  the  vendor  of  real  estate  tnrrendevB  the  original 
notes  given  for  the  purchase  money,  and  talces  new  notes,  secured  by  a  mort- 
gage upon  a  portion  only  of  the  land,  he  thereby  waives  his  vendor's  lien. 

Same. — Qwere,  whether  a  guardian  can  waive  a  vendor's  lien  upon  real 
estate  sold  by  him  nnder  an  order  of  the  court 

APPEAL  from  the  Parke  Common  Pleas. 

Bat,  J. — ^The  appellees  filed  their  complaint  against  the 
appellants,  and  also  against  the  heirs  of  Sidney  Hadley,  de- 
ceased, alleging  that  Pickett,  as  the  guardian  of  WiUidm  P. 
Cannon,  in  pursuance  of  an  order  of  the  Court  of  Common 
Pleas  oi  Parke  county,  sold  to  Sidney  Hddley,  on  the  10th 
day  of  November,  1856,  the  interest  of  his  ward  in  the  land 
•described  in  the  complaint,  being  an  undivided  one-fourth 
(thereof,  for  the  sum  of  |675.  One-third  of  the  purchase 
money  was  then  paid  and  the  notes  of  the  purchaser  taken 
«for  the  residue,  payable  in  nine  and  eighteen  months,  with 
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interest  A  deed  was  made  and  the  sale  confirmed,  and  the 
deed  approved  by  the  court.  It  was  farther  alleged  that  the 
other  appellees,  Joseph  Gvlidma  and  Misha  B.  Cannon^  being 

the  owners  of  the  residue  of  said  lands,  on  the day  of 

,  1866,  made  said  Pickett  their  agent  to  sell  their 

interest  in  the  land  described  in  the  complaint,  being  the  re- 
maining undivided  three-fourths  thereof;  that  as  such  agent 
he  sold  said  interest  to  said  Sidney  HadUy  for  $2,025,  one- 
third  of  which  was  paid,  and  the  notes  of  the  purchaser,  pay- 
able in  nine  and  eighteen  months,  taken  for  the  residue,  and 
a  conveyance  executed ;  that,  on  the  15th  day  of  June^  1857, 
Sidney  Hadley  sold  to  Washington  Hadley^  one  of  the  appel- 
lants, 20  and  51-100  acres  of  said  land,  and  on  the  4th  day 
of  January^  1858,  sold  to  Abraham  Maris j  another  one  of  said 
appellants,  17^  acres  of  the  same  land;  that  both  of  said 
sales  by  Hadley  were  made  before  the  maturity  of  the  notes 
given  by  him  for  the  residue  of  the  purchase  money,  and 
said  appellants  knew  that  the  same  were  unpaid;  that 
afterward  other  sales  were  made  by  Sidney  Hadley^  to 
parties  not  before  the  court;  that  after  said  conveyances 
by  Sidney  Hadley^  Pickett  gave  up  to  him  the  original 
notes  given  for  the  purchase  money,  and  instead  thereof 
took  from  him  the  notes  sued  on,  for  the  balance  of  the 
purchase  money  then  due,  and  took  a  mortgage  to  secure 
the  same,  which  mortgage  was  intended  to  include  all  the 
land  sold  by  Pickett^  as  agent  and  guardian,  to  said  Sidney 
Hadley y  and  which  had  not  been  sold  by  him  as  aforesaid, 
but  the  said  mortgage  only  actually  covered  about  23 
acres ;  that  said  Sidney  Radley  died  insolvent  pn  the  11th 
day  of  December^  1862,  leaving  no  property  out  of  which 
the  appellees'  debt  could  be  realized  except  the  mort- 
gaged property,  which  was  not  suflBlcient.  The  prayer  of 
the  complaint  is  that  the  mortgage  may  be  foreclosed,  and 
that  for  any  sum  remaining  unpaid  the  vendor's  lien  maybe 
enforced  against  the  land  purchased  of  said  Sidney  Hadley 
by  the  appellants.    The  appellants,  Washington  Hadley  and 
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Abraham  MariSy  filed  separate  demurrers  to  the  complaint, 
which  were  overruled. 

It  is  insisted  by  the  appellants  that  the  surrender  by 
Pickett  of  the  original  notes,  and  the  taking  of  new  notes, 
secured  by  a  mortgage  upon  a  portion  of  the  land  sold,  was, 
upon  its  face,  a  waiver  of  the  vendor's  lien.  It  was  held 
in  the  case  of  Capper  v.  Spottiswoodey  Tamlyn's  Rep.,  (Bolls.,) 
21,  that  ^^  where  a  bond  was  given  for  the  unpaid  purchase 
money,  and  a  mortgage  on  part  of  the  purchased  estate,  the 
intention  that  the  lien  should  not  extend  over  the  rest  of 
the  estate  is  sufficiently  clear." 

But  it  is  insisted  that  as  Pickett  was  acting  as  the  agent 
of  three  of  the  appellees,  and  as  guardian  of  the  others, 
he  had  no  power  to  release  the  vendor's  lien.  But  in 
this  action  the  persons  for  whom  he  acted  as  agent  are  in 
court  enforcing  the  very  instrument,  the  acceptance  of 
which  by  Pickett  waived  their  lien  as  vendors,  and  they 
cannot  be  heard  in  the  same  action  to  affirm  and  avail  them- 
selves of  his  contract,  and  also  to  deny  his  authority  to  make 
it.  They  have  not  repudiated  his  act  and  abandoned  the 
mortgage  security,  but  have  availed  themselves  of  it,  and 
in  this  action  ask  its  foreclosure. 

The  statute  provides  that  in  case  of  sale  of  the  real 
estate  of  the  ward  by  the  guardian,  the  court  shall  provide 
in  the  order  "the  credits  to  be  given  for  the  purchase 
money,  and  the  mode  of  securing  the  same."  2  O.  &  H. 
§  19,  p.  572.  What  order  the  court  made  in  this  case  we 
are  not  advised. 

Whether  the  guardian  may  waive  the  vendor's  lien,  ren* 
dering  himself  Uable  upon  his  bond  thereby  for  any  loss 
resulting,  we  are  not  called  upon  to  determine.  He  has 
attempted  to  make  a  contract  as  guardian  which  would,  on 
its  face,  waive  his  lien  as  vendor,  and  he  now  appears  in 
court  asking  to  enforce  that  contract,  and  that  the  mortgage 
taken  by  him  as  guardian  be  foreclosed,  and  that,  in  the 
same  decree  which  recognizes  the  contract  as  valid  and 
orders  its  enforcement,  the  court  will  also  treat  it  as  invalid 
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and  proceed  to  enforce  the  vendor^s  lien  upon  the  property 
sold  to  the  appellants.  The  demurrers  filed  by  the  appel- 
lants should  have  been  sustained. 

The  judgment  and  proceedings  against  the  appellants  are 
reversed,  with  costs,  back  to  the  filing  of  the  demurrers  to  the 
complaint,  and  the  cause  is  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

8.  F.  i  2>.  H.  Maxwdly  A.  G.  Porter^  B.  Harrison  and  W. 
P.  Fishbackj  for  appellants. 

J.  E.  McDonaldj  A.  L.  Boaeh^  J.  M.  AUen  and  T.  N, 
BicBj  for  appellees. 


Dowiimr  V.  HiNGflMAN  and  Another. 

Contract. — Coksideration. — A  promise  is  a  good  consideration  for  a  prom- 
ise, with  or  without  performance. 

Statute  of  Fhauds. — In  order  to  make  a  promise  collateral,  so  as  to  bring 
it  within  that  provision  of  the  statute  of  fhkuds  which  requires  a  promise 
to  answer  for  the  debt,  defaulter  miscarriage  of  another  to  be  in  writing, 
the  party  for  whom  the  promise  is  made  must  be  liable  to  the  party  to 
whom  it  is  made. 

APPEAL  from  the  Bush  Common  Pleas. 

Gkeqory,  J. — Hxnchman^  Smdser  and  Moffett  sued  James 
Downey  in  the  court  below  to  recover  one-eighth  of  the  cost 
of  procuring  eight  substitutes  for  the  plaintiffs,  Archibald 
Downey  J  a  minor  son  of  the  defendant,  Armstrong  ^  McClan- 
non^  Berry  and  Kirkpatrick,  who,  together  with  eight  others, 
had  been  drafted  into  the  service  of  the  United  States  under 
the  call  of  the  President,  in  Jackson  township,  in  Bush 
county.  The  fourth  paragraph  of  the  complaint  avers  that, 
being  so  drafted,  the  plaintiffs,  the  defendant  and  the  other 
persons  named,  entered  into  an  agreement  with  each  other 


u 


454  SUPREME  COURT  OF  INDIANA. 

Downey  v.  Hinchman  and  Another. 

that  they  would  procure  eight  men  to  enter  the  service  to 
the  credit  of  the  township,  and  thereby  release  the,  above 
named  persons  from  the  draft,  and  that  each  of  them  prom- 
ised and  agreed  to  pay  an  equal  part,  to-wit,  one-eighth  of 
the  amount  required  to  procure  the  substitutes.  That,  as  a 
part  of  the  agreement,  the  plaintifis  were  appointed  a  com- 
mittee to  procure  the  men  and  place  them  m  the  service 
to  the  credit  of  the  township;  that  the  plaintif&  procured 
the  men  and  caused  them  to  be  mustered  into  the  service  to 
the  credit  of  the  township,  and  paid  for  and  on  account 
thereof,  on  the  faith  of  said  agreement,  the  sum  of  $4,136; 
that  all  of  the  parties  to  the  agreement  had  paid  the 
amounts  so  agreed  to  be  paid  by  them  except  the  defendant, 
who,  on  demand,  refused  to  pay.  The  defendant  answered 
this  paragraph  of  the  complaint  in  seven  paragraphs. 
Issues  were  taken  on  six  of  the  seven.  Trial  by  jury; 
verdict  for  the  plaintifis.  A  demurrer  was  sustained  to 
the  third  paragraph  of  the  answer,  and  that  is  assigned 
for  error.  This  paragraph  avers  that  the  promise  was  not 
in  writing.  The  evidence  is  in  the  record.  A  motion  by 
the  defendant  for  a  new  trial  was  overruled.  We  have 
carefully  considered  the  evidence  and  we  think  the  judgment 
is  for  $50  less  than  it  should  have  been. 

It  is  contended  that  there  was  no  consideration  for  the 
promise  of  the  defendant.  A  promise  is  a  good  consider- 
ation for  a  promise,  with  or  without  performance.  But  in 
the  case  in  j  udgment  the  plaintifis  paid  out  their  money  on  the 
faith  of  the  defendant's  promise.  In  Holmes  et  al.  v.  Danay 
12  Mass.  190,  sundry  persons  agreed  to  lend  to  the  editor 
of  a  newspaper  the  sums  set  against  their  respective  names, 
the  same  to  be  paid  to  one  of  their  number  as  agent,  &c. 
The  agent  advanced  money  to  the  editor  on  the  ground  of 
the  subscription,  and  it  was  held  that  he  had  a  right  of  ac- 
tion against  a  subscriber  who  had  refused  to  pay  the  sum 
he  had  subscribed. 

It  is  urged  that  the  promise  of  the  defendant  was  to 
answer  for  the  debt,  default  or  miscarriage  of  another,  and 
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is  not  binding  because  it  was  not  in  writing.  This  is  not  a 
collateral  but  an  original  promise,  and  is  therefore  not  within 
the  statute  of  firauds.  To  make  the  promise  collateral,  the 
party  for  whom  the  promise  is  made  must  be  liable  to  the 
party  to  whom  it  is  made.  In  Hargraves  v.  ParsanSj  13 
Mees.  &  Wels.  660,  Pabke,  B.,  says:  "The  statute  applies 
only  to  promises  made  to  the  person  to  whom  another  is 
already,  or  is  to  become,  answerable.  It  must  be  a  promise 
to  be  answerable  for  a  debt  of,  or  a  default  in  some  duty  by, 
that  other  person  toward  the  promisee.'^  In  the  case  in 
judgment, ^ArcAi&oU  Dovmeyy  the  minor  son  of  the  defend- 
anl^  was  in  no  way  liable  to  the  plaintiffs.  If  the  plaintifis 
had  procured  a  substitute  for  him  without  his  request,  there 
would  have  been  no  liability  thereby  created  from  him  to 
them.  The  substitute  was  procured  by  the  plaintiffs  on 
the  promise  and  agreement  of  the  defendant,  and  he  alone 
is  liable  therefor. 

The  judgment  is  affirmed  with  costs,  and  ten  per  cent, 
damages. 

J.  &  Beid^  W.  Cassidy  and  W.  A.  CvUen,  for  appellant. 

B.  F.  Glaypody  J.  M.  WUstm  and  L.  Sexton^  for  appellees. 


Db  Asmokd  and  Otitiers  t;.  Adams  and  Another. 

PEAonoE. — JvDGiaHT  ON  iHsvmoiBRT  SsBYicB. — ^A  defendant  desiring  to 
be  relieved  from  a  judgment  by  defaolt^  npon  the  ground  that  the  return 
to  the  summons  shows  an  insufficient  serrice  upon  him,  should  move  in  the 
court  in  which  the  judgment  was  rendered  to  set  aside  the  judgment. 
The  objection  cannot  be  taken  in  the  first  instance  in  the  Supreme  Court 

SjkXB. — ^To  meet  the  objection  to  the  sufficiency  of  the  serrice,  it  is  compe-^ 
tent  for  the  plalntiif  to  moye  to  haye  the  return  corrected. 
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JxrvQMXWL, — ^A  stranger  to  a  judgment^  as  he  oould  not  he  admitted  to  reTerse 
it  or  set  it  aside,  may  in  a  oollateral  suit  show  that  it  was  obtained  by 
frand. 

APPEAL  from  the  Jennings  ^C^xomt  Conrt 
Gregory,  J. — Adams,  as  gnardian  of  the  heirs  of  Hanway^ 
iiled  his  complaint  in  the  court  below,  in  JvJtyj  1864,  against 
Thomas  DeArmond,  Joseph  DeArmondy  Louka  J.  DeArmond, 
Sanford  Mliotty  John  E.  Bobins,  Bobert  Armstrong^  WUliam 
Perkins  and  Omer  Tousey,  to  foreclose  a  mortgage  executed 
by  Thomas  and  Louisa  J.  DeArmond  to  Perkins^  to  secure 
•the  payment  of  a  note  of  J500,  payable  to  Perkins  as 
guardian  of  the  Hanway  heirs,  and  a  note  of  $400,  payable 
to  Perkins  in  his  own  right.    In  August,  1859,  one  Crissman, 
who  was  then  the  owner  in  fee,  mortgaged  a  portion  of  the 
land  embraced  in  the  mortgage  in  suit  to  Thomas  DeArmond. 
In  September,  1860,  Orissman  conveyed  to  him  by  warranty 
deed,  the  land  he  had  before  mortgaged,  together  with 
other  land  included  in  the  mortgage  in  this  suit,  in  satisfac- 
tion and  discharge  of  tho  mortgage  debt  from  Crissman  to 
DeArmond.    In  January,  1861,  the  mortgage  in  suit  was 
executed,  embracing  the  land  conveyed  by  Orissman  to 
DeArmond.    There  were  several  notes  secured  by  the  mort- 
gage from  the  former  to  the  latter,  one  of  which  was  held 
by  Elliott,  and  others  by  Tousey.    On  the  2l8t  of  November, 
1861,  Elliott  filed  his  complaint  in  the  Jennings  Common 
Pleas  against  Crissman  and  Tousey,  to  foreclose  the  mortgage 
from  Crissman  to  DeArmond,  and  at  the  November  term  of 
that  year  obtained  a  decree,  and  upon  an  order  of  sale  issued 
thereon  the  mortgaged  premises  were  sold  on  the  6th  of 
January,  1862,  to  Pobins  and  Armstrong,  and  Tousey  assigned 
to  them  his  interest  therein.     The  complaint  charges  that 
at  the  time  EUiott  and  Tousey  took  the  Crissman  notes  and 
mortgage,  they  knew  that  the  debt  secured  thereby  had  been 
satisfied  and  paid;  that  at  the  time  suit  was  brought  by 
Elliott  against  Crissman  and  Tousey,  and  when  judgment 
was  obtained  thereon,  and  when  the  sale  was  made  to 
Robins  and  Armstron^y  and  when  Tousey  made  his  assign- 
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ment  to  them,  all  these  various  parties  had  notice  that 
the  mortgage  debt  had  been  paid ;  and  that  the  decree  and 
sale  thereunder  were  fraudulent  and  void  as  against  the 
Hanway  guardian.  The  suit  was  dismissed  as  to  Tousey. 
Perkins  answered,  setting  up  hJs  note,  secured  by  the 
mortgage,  and  a  judgment  was  rendered  by  default  as  to 
the  other  defendants,  Thomas^  Louisa  J.  and  Joseph  De- 
Armondj  Elliott^  Robins  and  Armstrong  assign  errors  against 
Adams  and  Perkins:  1.  That  a  decree  and  judgment  by 
default  was  taken  against  the  appellants  without  any  suffi- 
cient service  of  process.  2.  That  the  decree  is  contrary  to 
law,  and  the  judgment  invalid  and  against  law  and  equity. 
3.  That  the  judgment  and  decree,  so  far  as  it  undertakes 
to  make  void  a  judgment  of  the  Jennings  Common  Pleas, 
is  invalid  and  contrary  to  law. 

It  is  urged  that  the  service  of  process  on  ElUoU  was  insuf- 
ficient. The  sheriff  returns  that  he  "served  the  process  by 
leaving  a  certified  copy  of  the  original."  The  affidavit  of 
the  sheriff  who  served  the  process  on  Elliott  is  filed  in  this 
court,  in  which  he  swears  that  the  copy  was  left  "at  EUiotfs 
usual  and  last  place  of  residence,"  and  a  motion  is  made  in 
this  court  to  amend  the  return.  The  true  practice  in  such 
a  case  is  for  both  parties  to  go  to  the  court  below,  the  de- 
fendant to  move  to  set  aside  the  judgment  by  default,  which 
may  be  met  by  the  plaintiffs*  motion  to  amend  the  sheriff's 
return. 

It  is  claimed  that  the  Circuit  Court  had  no  power  to  de- 
clare the  decree  of  the  C9urt  of  Common  Pleas  fraudulent 
and  void  as  to  Adams  and  Perkins.  The  cases  of  Woottey  v. 
WooUey,  12  Ind.  663,  McQuigg  v.  McQuigg,  13  Ind.  294,  and 
Hindge  v.  Bindge,  22  Ind.  31,  are  relied  on  to  sustain  this  po- 
dtion.  These  were  aU  cases  in  which  the  party  seeking  to 
set  aside  the  judgment  was  a  party  to  the  record.  In  the 
case  in  judgment,  Adams  and  Perkins  were  not  parties  to  the 
proceedings  in  the  Common  Pleas  Court.  The  true  rule  on 
this  subject  was  stated  by  Lord  Chief  Justice  Willes  in 
Prudam  v.  PkUUpSj  cited  by  Chief  Justice  Shaw  in  Greene 
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V.  GreeTie,  2  Gray  861.  He  said  that  *<  whatever  objections 
would  avoid  a  judgment  in  a  court  of  common  law,  would 
be  BufSicient  to  overturn  a  sentence  in  the  spiritual  court, 
but  none  others.  That  fraud  was  a  matter  of  fact,  and  if 
used  in  obtaining  a  judgment  was  a  deceit  on  the  court, 
and  hurtful  to  strangers,  who,  as  they  could  not  come  in  to 
reverse  or  set  aside  the  judgment,  must  of  necessity  be  ad- 
mitted to  aver  it  was  fraudulent."  K  the  decree  of  the 
court  below  is  wrong  for  the  second  error  assigned,  the 
remedy  of  the  party  injured  is  not  by  appeal  to  this  court, 
but  by  proceedings  to  review  the  judgment.  2  G.  &  H., 
§  587,  p.  280. 

The  appeal  is  dismissed,  witli  costs. 

J.  8.  Scobex/y  for  appellants. 

E.  W.  Kimball^  for  appellees. 
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JvDOXEKT  BY  AoBEEKEKT. — A  jndgment  entered  by  agreement,  by  a  court 
of  general  jurisdiction,  having  power  in  a  proper  case  to  render  such  a 
judgment,  and  haying  the  parties  before  it,  will  bind  those  by  whose 
agreement  it  is  entered,  notwithstanding  the  pleadings  would  not,  in  a 
contested  case,  authorize  such  a  judgment. 

Same. — In  a  suit  for  the  foreclosure  of  a  mortgage  which  is  not  accompanied 
by  any  agreement  in  writing  by  the  mortgagor  to  pay  the  debt,  the  relief 
is  confined  to  the  mortgage  property.  But  if  the  defendant  appears  to 
the  action  and  consents  that  a  personal  jndgment  may  be  rendered,  the 
judgment  is  yalid. 

JuDOXENT  or  FoBECLOSUBE. — LiEN  ON  OTHEB  LxKDs. — ^WhencTer  in  a  pro- 
ceeding for  the  foreclosure  of  a  mortgage  the  plaintiff  is  entitled  to  a 
personal  judgment,  and  an  order  is  made  under  the  statute  that  after  the 
sale  of  the  mortgaged  premises,  the  residue  of  the  jndgment  remaining 
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onpftid  bIiaII  be  levied  of  other  property  of  the  mortgagor,  the  judgment 
is,  from  the  date  of  its  rendition,  a  Hen  on  aU  other  lands  of  the  mort- 
gagor in  the  county. 

JuNiOK  Incuxbbanceb. — ^Rbbbxption. — ^The  right  of  a  junior  incumbrancer 
to  redeem  a  prior  incnmbranoe  cannot  be  resisted  on  the  ground  that  he 
has  other  sufficient  securities  for  his  debt. 

Same. — ^Pleading. — ^In  a  proceeding  by  A  against  B  and  others  for  the  fore- 
closure of  a  mortgage,  C,  who  had  a  judgment  against  B,  was  made  a 
party  defendant  The  complaint  alleged  that  the  judgment  of  C  was 
upon  the  foreclosure  of  a  mortgage  «pon  other  lands^  and  did  not  affect 
any  of  the  lands  mortgaged  to  A. 

Held^  that  the  averment  as  to  the  lien  of  Cs  judgment  was  not  the  averment 
of  a  fact  but  of  a  conclusion  of  law,  which  could  not  be- deduced  from  the 
facts  averred,  and  which,  if  a  fitet,  was  wholly  immaterial,  and  hence  was 
not  admitted  by  a  default. 

Cboss  Plsadiuqs. — As  our  statute  conferring  power  upon  the  courts  to 
determine  the  rights  of  the  parties  on  each  side  of  a  case,  as  between 
themselves,  does  not  prescribe  the  mode  of  procedure,  the  rules  of  practice 
in  the  courts  of  chancery,  modified  by  the  spirit  of  the  code,  must  be 
resorted  to. 

Sajce. — Under  the  chancery  practice,  wheifia  defendant  sought  relief  against 
a  co-defendant  as  to  matters  not  apparent  upon  the  face  of  the  original 
bill,  he  must  file  his  cross-bill,  making  parties  thereto  such  of  his  co- 
defendants  and  others  as  was  necessary  to  the  relief  sought,  and  process 
was  necessary  to  bring  them  in. 

Estoppel. — ^The  doctrine  of  estoppel  t»  paU  can  have  no  application  in  a 
case  where  everything  was  equally  known  to  both  parties,  or  where  the 
party  sought  to  be  estopped  was  ignorant  of  the  facts  out  of  which  his 
rights  sprung,  or  where  the  party  asserting  the  estoppel  was  in  no  degree 
influenced  by  the  acts  or  admissions  pleaded  in  estoppel. 

Baxe. — ^Estoppels  in  pauj  unlike  technical  estoppels  by  deed  or  matter  of 
record,  never  exist  without  reference  to  the  moral  qualities  of  tho  conduct 
alleged.  The  door  is  shut  against  asserting  a  right  where  that  would  re- 
sult in  doing  a  wrong  to  some  other  person,  or  where  in  good  conscience 
and  honest  dealing  a  party  ought  not  to  be  permitted  to  gainsay  his 
previous  conduct. 

Bake. — ^A  mere  failure  to  give  notice  of  a  right  where  another,  without 
knowledge  of  the  fact,  is  investing  his  money,  and  where  it  might  be 
fairly  concluded  that  he  would  not  do  so  if  informed  of  the  fkct,  will  gener- 
ally preclude  a  subsequent  setting  up  of  the  right  thus  concealed. 

BBEBirr's  Sale. — Appbatskijewt. — ^A  sale  on  execution  without  appraise- 
ment, where  the  law  requires  an  appraisement,  is  void. 

APPEAL  from  the  Marion  Circuit  Court. 
'S^VLAXERj  C.  J. — The  appellant  was  the  plaintiff  below. 
The  complaint  alleged  that  he  was  the  owner  by  assignment, 
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made  November  28,  1856,  of  a  judgment  for  |6,960  68, 
rendered  in  favor  of  the  Peru  and  Indianapolis  Railroad 
Company  against  one  Alkn  Max/y  on  the  22d  day  of  Novcm- 
beTj  1855,  which  was  a  lien  on  certain  real  estate  of  May^s^ 
and  unpaid  except  the  sum  of  $950;  that  one  Pugh  held  a 
mortgage  on  the  same  lands,  executed  by  -May,  constituting 
a  prior  lien  thereon;  that  on  the  8th  of  Jidy,  1857,  Pughy 
by  judgment  of  the  Marion  Circuit  Court,  foreclosed  his 
mortgage  and  recovered  judgment  against  May  for  $12,165 ; 
that  the  plaintift'  was  made  a  party  to  PagKs  suit;  that 
Dralx  and  Bright  were  also  made  parties  to  it;  that  Pugh's 
judgment  declares  that  DraJce  and  Bright  held  a  lien  upon  the 
lands,  next  to  that  of  Pugh,  for  $45,651  50,  and  directs  that  the 
proceeds  of  the  sale  of  the  mortgaged  lands,  after  satisfying 
Pugh's  claim,  be  applied  upon  Bright  and  Drake^s;  that  the 
plaintiff  is  not  bound  by  that  judgment  in  favor  of  Bright 
and  Drakey  because  they  filed  no  allegations  against  him,  did 
not  take  any  rule  a^nst  him  to  answer  their  claim,  nor  did 
they  default  him,  and  that  the  judgment  of  priority  in  their 
behalf  was  false  and  fraudulent,  their  claim  being,  in  fact, 
by  virtue  of  a  mortgage  dated  one  month  later  than  the 
plaintiff's  judgment.  It  is  further  averred  that  Pugh  as- 
signed his  judgment  to  Holmes  on  the  29th  of  Marchy  1858, 
and  that  the  plainti£&,  on  the  9th  of  Mayy  1862,  tendered 
to  the  attorneys  of  Holmes  the  amount  due  upon  the  Pugh 
judgment,  $17,140,  requesting  them  to  advise  Holmes  to 
assign  this  judgment  to  the  plaintiffs,  but  that  the  tender 
wafl  refused;  that  the  plaintiff  is  ready  and  willing  to  pay 
whatever  sum  is  required  to  redeem  the  lands  from  that 
judgment,  and  a  judgment  in  favor  of  one  BowerSy  on  which 
the  land  was  sold,  and  brings  the  sum  into  court  for  the 
benefit  of  Holmes;  that  May  died  insolvent,  and  there  is  no 
administrator  upon  his  estate,  and  that  Holmes  is  about  to 
have  the  lands  sold  upon  his  judgment.  Bright  and  Drake 
claiming  priority  over  the  plaintiff  as  to  the  surplus,  the 
lands  being  of  a  value  greatly  in  excess  of  the  Pugh  judg- 
ment, so  that  a  lai^  surplus  will  probably  remain.    The 
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complaint  concluded  with  a  prayer  for  an  injunction  upon 
the  anticipated  sale^  and  that  the  plaintiff  be  allowed  to 
redeem,  and  that  he  be  subrogated  to  the  rights  of  Pugh  and 
Holmes^  and  that  the  latter  assign  to  him  the  Pugh  judg- 
ment and  release  to  him  all  the  rights  acquired  under  the 
sale  on  the  Bowers  judgment,  and  that  Bright  and  Drake  be 
also  enjoined,  &c.  Afterward  a  supplemental  complaint 
was  filed,  alleging  that  after  the  suit  was  commenced 
Holmes  did  cause  the  sheriff  to  sell  the  lands  upon  the  Pugh 
judgment,  and  became  the  purchaser  thereof  and  received 
a  sheriff's  deed  therefor,  concluding  with  a  prayer  that  he 
be  decreed  to  convey  the  same  to  the  plaintiff.  A  trans- 
cript of  the  record  in  PugKs  foreclosure  suit  is  made  part 
of  the  complaint,  by  which  it  further  appears  that  Fletcher 
was  made  a  defendant  by  Pugh  to  his  complaint,  and  it 
was  alleged  therein  that  the  judgment  held  by  Fletcher  was 
upon  a  foreclosure  of  a  mortgage  upon  other  lands,  and 
did  "not  affect  any  of  the  lands  mortgaged  to  Pugh" 
Bright  and  Drake  answered  PugKs  complaint  by  a  denial 
of  May's  indebtedness  to  Pugh^  on  the  8th  of  May^  1857, 
and  Fletcher  was  defaulted.  Six  days  later,  Bright  and 
Drake  filed  a  further  answer,  setting  up  their  mortgage,  and 
claiming  that  it  had  priority  over  all  other  liens  not  paid, 
and  that  they  had  paid  off  all  prior  liens  for  May.  This  ans- 
wer concluded  with  a  prayer  that  after  satisfying  PugKs 
claim,  the  proceeds  should  be  decreed  to  be  paid  to  them.  On 
the  10  th  of  June  the  default  against  Fletcher  was  set  aside, 
and  the  record  proceeds  to  say  that  "  thereupon  the  plaintiff 
amends  his  complaint  as  to  said  Fletcher ^  and  he  is  ruled  to 
answer,'^  &c.  No  such  amendment,  however,  appears,  and 
Fletcher^  fEuling  to  answer,  was  again  defaulted. 

A  transcript  of  the  whole  record  of  the  cause  in  which 
the  plaintiff's  judgment  was  rendered,  and  the  subsequent 
proceedings  under  it,  was  also  filed  with  the  complaint  and 
made  a  part  of  it,  by  which  it  appears  that  it  was  an  ordi- 
naiy  judgment  of  foreclosure  of  a  mortgage  upon  certain 
real  estate,  with  the  usual  statutory  addendum^  that  if  any 
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part  of  the  amount  should  remain  unsatisfied,  after  apply- 
ing the  proceeds  of  the  sale  of  the  mortgaged  premises, 
8uch  balance  should  be  levied  of  the  other  property  of  May. 
This  judgment  was  rendered  by  agreement^  there  being  in 
the  mortgage  no  covenant  to  pay  the  debt,  and  it  not  appear- 
ing by  the  mortgage  itself,  or  otherwise,  whether  the  mort- 
gagor had  executed  any  note  or  obligation  for  the  amount  se- 
cured, or  whether  he  was  in  any  manner  personally  liable  for 
the  debt,  otherwise  than  out  of  the  property  mortgaged.  It 
also  appears  from  that  exhibit  that,  on  the  2l8t  of  February ^ 
1857,  the  sheriff  duly  exposed  the  mortgaged  premises  to 
sale  to  satisfy  that  judgment,  and  struck  the  same  off  to 
one  George  Bright  for  f  7,687  24 ;  that  Bright  failed  to  pay 
his  bid,  and  that  subsequently  Fletcher  bid  off  those  lands 
for  $950  and  received  a  deed.  A  demurrer  to  the  complaint 
by  Holmes  was  overruled,  and  by  a  cross-error  he  questions 
this  ruling. 

It  is  insisted,  1.  That,  in  any  event,  the  plaintiff's  judg- 
ment  waa  not  a  lien  upon  the  lands  now  in  controversy, 
and  that  it  could  only  become  such  by  a  levy  upon  them 
after  having  exhausted  the  lands  mortgaged  to  satisfy  it, 
and  which  were,  by  the  judgment,  ordered  to  be  sold  for 
that  purpose.  2.  That  as  there  was  no  express  agreement 
in  writing  by  May  to  pay  the  money  secured  by  the  mort- 
gage the  plaintiff's  remedy  was  confined  to  the  mort- 
gaged property,  and  any  further  judgment  against  May 
personally  was  in  excess  of  the  authority  of  the  court, 
and  therefore  void  as  to  third  parties.  If  either  of  these 
propositions  be  correct,  then  Fletcher  had  no  lien  and  con- 
sequently no  right  to  redeem,  and  the  demurrer  to  the 
complaint  should  have  been  sustained  and  his  case  ended  at 
the  threshold. 

Was  the  order,  made  by  agreement,  that  the  balance  of 
the  debt  remaining  unpaid,  after  selling  the  mortgaged  land, 
should  be  levied  of  the  other  property  of  May^  in  excess 
of  the  authority  of  the  court? 

It  cannot  be  doubted  that,  without  May's  consent^  such  a 
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• 

judgment  against  him,  upon  that  complaint,  wonld  not 
have  been  warranted.  We  need  not  say  whether  or  not  it 
would  have  been  void.  But  he  consented  to  it.  Was  it  then 
void  as  against  May  because  the  complaint  did  not  allege 
sufficient  facts  to  justify  it  without  such  consent? 

We  can  conceive  of  no  reason  why  a  judgment  entered 
by  agreement,  by  a  court  of  general  jurisdiction,  having 
power  in  a  proper  case  to  render  such  a  judgment,  and  hav- 
ing the  parties  before  it,  should  not  bind  those  by  whose 
agreement  it  is  entered,  notwithstanding  the  pleadings 
would  not,  in  a  contested  case,  authorize  such  a  judgment. 
The  object  of  a  complaint  is  to  inform  the  defendant  of  the 
nature  of  the  plaintiff's  case.  It  is  for  his  protection  that 
it  is  required.  If  he  wishes  to  waive  it,  or  agrees  to  the 
granting  of  greater  relief  than  could  otherwise  be  given 
under  its  averments,  without  amendment,  and  such  relief  is 
given  by  his  consent,  we  think  that  the  judgment  is  not 
even  erroneous,  much  less  void,  as  to  him.  If  a  valid  judg- 
ment then  against  Maj/j  we  know  not  upon  what  principle 
of  law  or  justice  subsequent  incumbrancers  can  question  it, 
in  the  case  before  us. 

Is  such  a  judgment  a  lien  upon  other  real  estate  than  that 
which  it  directs  to  be  sold? 

At  common  law,  a  party  holding  a  note  secured  by  mort- 
gage might  obtain  his  judgment  at  law,  which  would,  under 
our  statute,  be  a  lien  upon  other  real  estate,  and  thus  he 
could  acquire  additional  security.  He  could  also  con- 
currently pursue  his  remedy  in  chancery  against  the  mort- 
gaged premises.  Our  statute,  2  G.  &  H.,  pp.  294-5,  pro- 
vides, in  cases  where  the  plaintiff  obtains  a  foreclosure  and 
is  also  entitled  to  a  personal  judgment,  that  an  order  shall 
be  entered  which  has  all  the  effect  of  a  judgment  in  per- 
sonanfiy  except  that  execution  shall  not  be  levied  until  the 
property  mortgaged  shall  be  exhausted.  The  object  of  this 
statute  was  to  save  the  necessity  of  two  actions  to  secure 
and  make  the  same  debt,  and  we  think  that  the  legislative 
intention  would  be  in  part  defeated,  by  holding  that  such 
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a  judgment  is  not,  bj  force  of  its  rendition,  as  perfect  a 
lien  upon  all  the  debtors  real  estate  as  an  ordinary  personal 
judgment.  It  seems  to  us,  also,  that  such  a  ruling  would 
violate  the  express  letter  of  section  527  of  the  same  statute, 
which  enacts  that  <^  all  final  judgments  in  the  Circuit  Courts 
and  Courts  of  Common  Pleas  for  the  recovery  of  money 
or  costs  shall  be  a  lien  upon  real  estate  liable  to  execution 
in  the  county."    2  G.  &  H.,  264. 

The  fact  that  the  real  estate  mortgaged  to  secure  this 
debt  of  Fletcher's  was  first  bid  off  by  George  Bright^  for 
$7,687  24,  at  a  sheriff's  sale,  apparently  regular,  and  his 
failure  to  pay  his  bid,  is  urged  as  a  bar  to  Fletcher^ s  right  to 
redeem,  inasmuch  as  he  had  a  complete  remedy  against 
Brighiy  and  no  reason  is  alleged  for  not  pursuing  it.  This 
argument  cannot  be  sound  unless  a  junior  incumbrancer 
has  no  right  to  redeem  a  prior  incumbrance  until  he  ex* 
hausts  such  apparently  ample  securities  as  he  holds,  other 
than  lands  thus  subject  to  senior  liens.  We  do  not  under- 
stand that  the  right  is  thus  limited,  nor  does  justice  require 
that  it  should  be.  The  senior  incumbrancer  has  no  right  to 
more  than  the  payment  of  the  sum  secured  by  his  incum- 
brance,^ and  such  payment  can  do  no  possible  iiy  ury  to  his 
just  rights.  Nor  can  the  junior  incumbrancer  obtam  any 
unjust  advantage  over  the  debtor  by  being  subrogated  to 
the  rights  of  the  previous  incumbrancer.  He  merely  pro- 
tects himself  without  injuring  any  one.  It  would  be  an 
extraordinary  doctrine  in  equity,  that  the  right  to  redeem 
is  postponed  until  he  shall  prosecute  a  law  suit  of  unknown 
duration  against  a  third  party,  and,  by  the  exhibition  of 
its  fruits,  show  that  loss  will  accrue  to  him  unless  he  shall 
be  permitted  to  redeem,  the  prior  incumbrancer  being  at 
liberty  in  the  mean  time  to  sell  the  incumbered  property 
under  the  hammer  when  he  chooses,  and  thus  put  it  out  of 
the  reach  of  the  junior  mortgagee.  Ko  authority  is  cited 
which,  in  the  remotest  degree,  supports  such  a  doctrine, 
and  we  presume  thatnone  such  exists.  K  Hclmes  was  related 
to  Fletchers  claim  as  a  surety  for  May^  then  undoubtedly 
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the  relinquiehment  by  Fletcher  of  any  Becority  hold  by  him 
which  could  conduce  to  thd  safety  or  indemnity  of  Molmesy 
would  be,  pro  tantOy  a  discharge  of  the  latter.  But  such  is 
not  his  character,  as  the  case  was  made  by  the  complaint. 

The  appellee  also  assigns  for  cross-error  the  sustaining 
of  a  demurrer  to  the  fourth  paragraph  of  his  answer,  which 
was  that  the  supposed  tender  waa  insufficient,  in  this :  that 
the  defendant,  at  the  date  of  the  tender,  was  and  is  still  the 
owner  of  the  judgment  in  favor  of  said  Drake  and  Bright. 
for  the  sum  of  $45,651  50,  by  assignment ;  that  it  was  ex- 
pressly declared  to  have  priority  to  the  lien  of  the  appellant's 
judgment,  and  that  the  appellant  was  a  party  to  said  judg- 
ment, and  that  said  judgment  waa  due  and  unpaid  at  the 
time  of  stud  tender. 

The  question  thus  presented  for  our  consideration  is 
whether  Fletcher  was  bound  by  the  decree  declaring  the 
lien  of  Bright  and  Drake^e  mortgage  to  have  priority  over 
all  other  liens  except  PugKs. 

Fletcher  was  a  party  to  PugKs  complaint,  but  did  not  ap- 
pear, and  was  defaulted  before  Bright  and  Drake  filed  their 
claim  of  priority.  We  may  put  out  of  the  case  the  errone- 
ous view  of  the  law  expressed  in  PagKs  ccmiplaint,  that 
Fletcher's  judgment  was  not  a  lien  upon  the  lands  embraced 
in  PagKs  mortgage.  It  was  not  an  averment  of  a  fiict,  but 
of  a  conclusion  of  law  which  could  not  be  deduced  from 
the  facts  alleged  by  Pagh  in  his  complaint,  and  which  was 
wholly  immaterial  to  PagKs  case,  and  therefore,  even  if  a 
fSAct,  not  admitted  by  a  de£ault. 

The  statute  expressly  confers  power  to  determine  the 
rights  of  the  parties  on  each  side  of  a  case  as  between 
themselves,  when  the  justice  of  the  case  requires  it.  2  G.. 
&  H.,  §  868,  p.  218.  The  mode  of  procedure,  however,  \» 
not  pointed  out  by  the  statute,  and  aa  the  authority  given 
is  one  previously  possessed  only  by  courts  of  chancery,  we 
suppose  the  rules  of  pleading  and  practice  of  those  courts, 
modified  by  the  spirit  of  the  code,  must  be  resorted  to.  2 
G.  k  H.,  §  802,  p.  886.  In  those  courts,  when  a  d^endant 
Vol.  XXV.— 30. 
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sought  relief  against  a  co-defendant,  as  to  matters  not 
apparent  npon  the  face  of  the  original  bill,  he  most  file 
his  6ross-bill,  alleging  therein  the  matters  npon  which  he 
relied  for  relief,  making  defendants  thereto  of  such  co- 
defendants  and  others  as  was  proper,  and  process  was 
necessary  to  bring  them  in.  The  filing  of  the  cross-bill 
was  regarded  in  some  sense  as  the  commencement  of  a  new 
suit.  It  was  upon  this  principle  that  this  court  proceeded 
in  Meredith  v.  Lackey^  16  Ind.  1,  though,  in  that  case,  an 
appearance  by  Meredith  to  the  cross  complaint  of  Pedt 
waived  the  necessity  of  process.  It  must  be  quite  obvious 
that  the  application  of  the  rule  of  chancery  practice  to  a 
case  like  the  one  under  consideration  is  well  adapted  to 
prevent  abuses,  and  is  indeed  absolutely  necessary  to  the 
purposes  of  justice.  The  principle  is  indeed  fundamental, 
that  a  party  shall  not  be  bound  by  adversary  proceedings 
withoairt^  (notice  and  an  opportunity  to  be  heard. 

HcHmes  Answered  in  nine  paragraphs,  those  to  which 
demurrers  were  not  sustained  being: 

1.  A  generai 'denial. 

2.  That  on  the  18th  day  of  December^  1857,  he  purchased 
the  land  described  in  the  complaint  of  Allen  May  and 
George  M,  Bright^  under  the  advice  of  the  appellant,  who 
represented  that  it  was  a  safe  and  judicious  purchase,  and 
a  good  investment  of  his  money ;  that  he  had  no  notice  of 
the  appellant's  lien  and  claim;  that  the  appellant  stood  by 
find  knew  of  the  purchase,  and  did  not  inform  him  that  he 
had  any  lien  or  claim  upon  said  real  estate ;  that  the  defend- 
ant, reljing  upon  his  title,  has  made  valuable  and  lasting 
improvements,  to  the  amount  of  $20,000,  and  that  the 
appellant  stood  by  and  knew  of  the  making  of  the  im- 
provements, and  tlieir  value,  and  did  not  give  the  defendant 
any  notice  that  he  had  any  claim  to  or  lien  on  the  land 
until  he  made  the  claim  and  tender  mentioned  in  the  com- 
plaint. Wherefore  the  appellant  is  estopped  from  setting 
up  his  claim  against  the  defendant. 

8.  That  after  the  rendition  of  the  judgment  on  the  8th 
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day  of  Jvly^  1857,  for  the  sum  of  |12)165  in  favor  of  said 
Pvighy  and  the  further  sum  of  145,651  50,  and  costs,  in 
favor  of  said  Bright  and  Drakt,  against  said  May^  and  the 
judgment  postponing  the  appellant's  judgment  and  decree, 
and  giving  priority  over  it  to  said  two  judgments,  the  de- 
fendant negotiated  with  said  Pagh^  Bright  and  Drake  to  buy 
said  judgments,  aa  a  means  of  acquiring  title  to  said  land, 
and  purchased  them;  that  while  the  negotiations  were 
pending,  the  appellant  knew  the  defendant's  intentions,  and 
advised  with  him  as  to  the  manner  of  proceeding  in  the 
purchase  of  said  land,  and  assured  him  that  the  proposed 
investment  waa  a  safe  and  judicious  one,  and  desired  and 
advised  him  to  purchase  said  land,  and  that  the  defendant 
entered  into  the  possession  of  the  land  under  his  purchase, 
and  made  lasting  and  valuable  improvements,  of  the  value  of 
^20,000,  and  was  encouraged  to  do  so  l)y  said  FUteher^  who 
stood  by  and  never  set  up  any  claim  of  a  lien  on  said  land 
until  the  claim  and  tender  set  up  in  the  complaint.  Where- 
fore the  appellant  is  estopped  from  setting  up  the  judgment 
in  favor  of  the  railroad  company  as  prior  to  that  of  Bright 
and  JDralce. 

6.  That  on  the  29th  day  of  3%,  1856,  in  the  Cu-cuit 
Court  of  the  United  States  for  the  District  of  Indiana^ 
Charles  Bowers  recovered  a  judgment  against  said  May  for 
the  sum  of  $1,779 ;  that  an  execution  waa  issued,  and  that 
on  the  Ist  day  of  Octobery  1856,  the  real  estate  was  sold  at 
marshal's  sale  to  James  P.  Drake  for  $820;  that  the  bid 
was  assigned  to  George  M.  Bright,  to  whom  the  marshal's 
deed  was  made,  who  conveyed  the  same  to  said  Molmes. 

7.  That  the  judgment  of  the  appellant  was  fully  p^d 
before  the  commencement  of  the  suit. 

8.  That  the  railroad  judgment  was  assigned  to  the  appel- 
lant as  collateral  security,  and  that  before  the  tender  and 
the  commencement  of  the  suit  the  company  had  paid  the 
debt,  to  secure  which  the  assignment  had  been  made. 
Wherefore  the  plaintiff  has  no  interest  in  the  suit. 
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The  plaintiff  demurred  unsuccessfully  to  the  second, 
third  and  sixth  paragraphs  of  the  answer,  and  tl)eii  replied 
as  follows :  to  the  second,  third,  sixth,  seventh  and  eighth, 
a  general  denial.  To  the  sixth  a  further  reply  in  four 
paragraphs: 

1.  There  is  no  I'ecord  of  any  such  judgment  as  that  des- 
cribed, in  favor  of  Bowers  and  against  May, 

2.  That  the  alleged  judgment  of  Bowers  against  May  was 
and  is  void,  because  it  was  rendered  by  virtue  of  a  preten- 
ded warrant  of  attorney  executed  by  said  May^  without  an 
affidavit  by  said  May  that  the  debt  was  just  and  owing, 
and  that  the  confession  was  not  made  to  cheat  and  defraud 
his  creditors. 

3.  That  the  supposed  judgment  against  said  Jfay,  in  favor 
of  said  Bowers,  was  founded  on  a  bill  of  exchange,  on  which 
May  was  indorser,  and  the  action  was  to  enforce  that  lia- 
bility;  that  neither  by  the  tenns  of  the  bill  nor  the  indorse- 
ment was  it  agreed  that  the  money  should  be  paid  without 
relief  from  the  valuation  hiws,  nor  was  it  ordered,  declared 
or  directed  by  the  court  that  the  judgment  should  be 
executed  without  relief.  That  the  lands  were  sold  and 
struck  off  by  the  marshal  without  any  appraisement,  and 
the  deed  wrongfully  executed  to  said  Bright.  Wherefore  the 
sale  and  deed  arc  void,  and  the  deed  of  Bright  to  Hdmcs  is 
also  void. 

4.  That  the  Circuit  Coui*t  of  the  United  States  for  the 
District  of  Indiana^  on  the  11th  day  of  May,  1844,  by  a  rule 
of  court  adopted  the  provisions  of  article  13,  part  3,  of  R. 
S.  1843,  relating  to  the  appraisement  and  sale  of  real  estate  on 
execution,  and  on  the  l7th  day  of  May,  1856,  by  another  rule, 
adopted  the  405th  and  406th  sections  of  the  22d  article  of 
the  1st  chapter,  of  the  2d  part  of  R.  S.  1852,  with  substan- 
tially the  same  averments  as  in  the  third  paragraph  of  the 
reply,  and  the  additional  averment  that  the  tender  included 
the  principal,  interest  and  costs  of  said  judgment 

A  jury  trial  resulted  in  a  general  verdict  for  tlie  defend- 
ant. 
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The  Bufficiency  of  the  second  and  third  paragraphs  of 
the  answer  may  be  considered  together,  as  the  questions 
arising  upon  both  are  much  the  same.  Tbey  aver  matter 
by  way  of  estoppel  in  pais — ^that  the  plaintiff"  stood  by  and 
encouraged  the  defendant  to  invest  his  money  in  the  pur- 
chase and  improvement  of  the  land,  and  did  not  give  notice 
of  his  claim  upon  it.  It  is  not  averred  in  the  third  para- 
graph that  the  defendant  had  not  full  knowledge  of  the 
existence  of  the  plaintiff's  claim  and  of  his  rights  under  it, 
uor  that  the  defendant  was,  in  any  degree,^  influenced  to 
act  by  the  conduct  of  the  plaintiff*. 

The  doctrine  of  estoppel  in  pais  rests  upon  a  reasonable 
and  just  foundation.  For  the  prevention  of  fraud,  the  law 
will  hold  a  party  to  be  concluded  by  his  own  act  or  admis- 
sion. Surely  this  can  have  no  application  wliere  everything 
was  equally  known  to  both  parties,  or  where  the  party 
sought  to  be  estopped  was  ignorant  of  the  facts  out  of 
which  his  rights  sprung,  or  where  the  party  seeking  to 
conclude  him  was  in  no  degree  influenced  by  the  acts  or 
admissions  which  are  set  up.  Estoppels  in  paiSy  unlike 
technical  estoppels  by  deed  or  matter  of  record,  never  exist 
without  reference  to  the  moral  qualities  of  the  conduct 
alleged.  The  door  is  shut  against  asserting  a  right  when 
that  would  result  in  doing  an  injury,  by  the  party  asserting 
it,  to  some  other  person j  or  when,  "in  good  conscience  and 
honest  dealing  he  ought  not  to  be  permitted  to  gainsay^'  his 
previous  conduct.  Nelson,  J.,  in  WeUand  Canal  Company 
v.  Hathaicay^  8  Wend.  482.  The  general  doctrine  upon  the 
subject  is  admirably  stated  by  Bronson,  J.,  in  DdzeU  v. 
Oddlj  3  Ilill  215.  Indeed,  in  the  same  case.  Cowan  J.,  went 
to  the  extent  of  saying  that  there  was  "  a  clear  case  of  an  ail- 
mission  by  the  defendant,  intended  to  influence  the  conduct 
of  the  man  with  whom  he  was  dealing,  and  actually  lead- 
ing him  into  a  line  of  conduct  which  was  prejudicial  to  his 
interests,  unless  the  defendant  be  cut  off  from  the  power  of 
retraction.    This  I  understand  to  be  the  very  deflnition  of 
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an  estoppel  in  pais,*^  Though  this  definitioQ  may  possibly 
be  too  narrow  for  all  cases,  it  forcibly  states  what  we  regard 
as  the  well  settled  law  applicable  to  the  case  in  jadgment 
Gading  v.  RodmaUy  6  Ind.  289 ;  Junction  B.  IL  Co.  v.  Harp:!'], 
19  id.,  347 ;  Peck  v.  Hendey,  21  Ind.  844 ;  1  Story's  Eq. 
§  884 — 394.  A  mere  failure  to  give  notice  of  a  rigliU 
where  another,  without  knowledge  of  the  facts,  is  investing 
his  money,  and  where  it  may  be  fairly  concluded  that  lie 
would  not  do  so  if  informed  of  the  facts,  will  generally 
preclude  a  subsequent  setting  up  of  the  claim  thus  con- 
cealed. But  such  a  case  is  not  made  by  the  pleading? 
now  under  consideration.  Omitting  to  aver  that  the  {l^ 
fendant  was  influenced  by  the  plaintiff's  conduct,  or,  in  tbe 
third,  that  he  had  no  knowledge  of  the  facts  as  they  really 
existed,  the  second  and  third  paragraphs  of  liie  answer  did 
not  aver  enough  to  constitute  a  valid  estoppel  in  pais,  and  the 
court  therefore  erred  in  overruling  the  demurrers  to  them. 
"Every  estoppel,  because  it  concludeth  a  man  to  allege  the 
truth,  must  be  certain  to  every  intent,  and  not  be  taken  by 
argument  or  inference."  Co.  Lit.  352,  b.  The  court  b 
giving  and  refusing  to  give  instructions  to  the  jury  carried 
the  same  incorrect  view  of  the  law  thoughout  the  case,  and 
the  evidence  as  to  the  estoppel  proceeded  but  little,  if  any, 
beyond  the  averments  of  the  answer,  and  from  an  examin- 
ation of  the  whole  record  we  deem  it  not  improbable  that 
the  case  was  determined  upon  the  estoppel. 

We  have  stated  the  nature  of  the  issues  formed  upon  the 
sixth  paragraph  of  the  answer.  The  evidence  fully  sustainetl 
the  averments  of  fact  in  the  third  paragraph  of  the  reply 
thereto.  It  also  appeared  that  the  Bowers  judgment  was 
rendered  against  May  upon  an  indorsement  by  him  of  a 
bill  of  exchange  drawn  by  the  Fiarmers^  and  Meehmci  Ba*^ 
of  Indianapolis,  upon  F.  P.  James  ^  Co.,  of  New  Toric,  pay- 
able to  Bowers,  thirty  days  after  its  date.  The  indorsemeflt 
was  made  after  the  maturity  and  protest  of  the  bill,  and  in 
consideration  of  Maj/^s  liability  as  the  owner  of  the  bank 
which  drew  it. 
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The  appellant  leqaested  the  court  to  gWe  the  following 
instruction  i 

<<  If  in  the  judgment  in  the  suit  of  Bowers  a^nst  AUen 
May,  in  the  Uniied  States  Circuit  Court,  it  was  not  ordered 
that  the  same  should  be  executed  without  any  relief  from 
valuation  or  appraisement  laws,  and  the  sale  under  it  was 
made  without  appraisement,  the  sale  is  void,  and  a  title 
through  or  under  such  sale  is>  void,  and  constitutes  no 
defense  to  this  suit" 

The  court  refused  to  give  the  instruction  as  asked,  and 
gave  the  juiy  the  following  instruction : 

<^If  in  the  judgment,  or  in  the  execution,  in  the  suit  of 
Bowers  v.  AUen  May^  ii\  the  United  States  Circuit  Court,  it 
was  not  ordered  that  the  same  should  be  executed  without 
any  relief  from  valuation  or  appraisement  laws,  and  the 
sale  under  it  was  made  without  appraisement,  the  sale  is 
void,  unless  the  judgment  was  founded  on  one  of  the  statu- 
tory exceptions,  and  a  title  through  or  under  such  sale  is 
void,  and  constitutes  no  defense  to  this  suit.  But  in  such 
case  the  judgment  in  the  United  States  Circuit  Court  remains 
unpaid  and  in  full  force,  and  so  much  of  it  as  that  sale 
brought  inures  to  the  benefit  of  the  defendant,  by  virtue  of 
the  purchase  of  the  land.  A  sale  on  execution  made  with- 
out appraisement,  under  the  act  of  1843,  is  void,  unless  the 
judgment  and  execution  were  against  officers  of  the  state, 
county  or  township,  or  against  executors,  administrators, 
guardians,  attorneys,  etc.,  an4  it  would  seem  that  he  who 
attacks  for  invalidity  a  sheriff's  sale,  on  account  of  the  want 
of  appraisement,  should  show  that  it  was  such  a  case  as  re- 
quired appraisement.  Presumptions  are  in  fi&vor  of  the 
acts  of  officers." 

The  question  arising  upon  this  action  of  the  court  is  not 
discussed  in  the  careful  and  able  brief  which  has  been  pre- 
sented for  the  appellee.  The  doctrine  that  a  sale  on  execu- 
tion without  appraisement  is  void,  where  the  law  requires 
an  appraisement,  is  too  thoroughly  settied  in  this  State 
to  justify  any  discussion  of  it. 
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It  appears  that  the  United  States  Circuit  Court,  in  which 
1he  Bowers  judgment  was  rendered,  had  by  rule  of  court 
adopted  the  provisions  of  article  18,  part  8,  of  the  Revised 
Statutes  of  1843,  so  £eu*  as  the  same  relates  to  the  appraise* 
iment  and  sale  of  real  estate  on  execution.  By  section  408  of 
that  article,  (R.  8.,  1848,  p.  748,)  certain  cases  are  specified 
in  which  there  shall  be  no  appraisement  of  property  before 
sale  on  execution.  They  are  sales  of  property  of  any  state, 
county  or  township  officers,  or  executors,  administrators  or 
guardians  and  their  sureties,  on  executions  upon  judgments 
obtained  against  them  as  such;  teles  on  execution  against 
attorneys  and  counsellors  at  law,  for  failing  to  pay  over  money 
collected  by  them  as  such,  or  agaii^t  any  bank,  savings  in* 
stitution,  or  insurance  office,  or  judgments  upon  forfeited  de- 
livery bonds.  It  was  clear  from  the  transcript  of  the  record 
of  the  case  of  Bowers  v.  May,  which  was  in  evidence,  that 
that  judgment  was  not  one  of  the  cases  excepted  from  the 
operation  of  the  appraisement  laws  of  1843,  and  the  court 
should  have  told  the  jury  so.  The  instruction,  as  given,  left 
the  efiect  of  the  transcript  as  evidence  upon  that  subject  to 
the  jury,  whereas  it  was  the  duty  of  the  court  to  construe  it 

A  number  of  other  questions  are  argued  by  counsel,  but 
it  is  not  necessary  to  extend  this  opinion  by  considering  all 
of  them.  A  single  one  jet  remains  upon  which  the  parties 
may  reasonably  expect  our  opinion.  It  is  as  to  the  suf- 
ficiency of  the  tender. 

The  Bowers  judgment  was  an  older  lien  than  the  plain- 
tifiT's.  In  strict  law  it  was  discharged  by  money  realized 
from  a  sale  on  execution  of  the  lands  now  in  dispute  for 
$500,  together  with  other  lands  which  sold  for  $895  84,  the 
total  being  $1,395  84,  and  covering  the  judgment,  interest 
and  costs. 

The  tender  was  specific,  $15,940  upon  the  judgment  of 
foreclosure  held  by  HolmeSy  and  $1,200  upon  money  paid 
for  this  land  at  the  marshal's  sale  to  satisty  the  Bowers 
judgment.  The  first  mentioned  sum  exceeded  the  judg- 
ment which  it  was  intended  to  cover  by  about  $80,  com- 
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puting  interest  from  the  date  of  that  judgment,  and  adding 
costs.  That  was  sufficient.  The  sum  of  $1,200  greatly 
exceeded  the  purchase  money  paid  for  the  land  at  the 
miarshars  sale,  computing  interest  from  the  day  of  sale,  and 
was  therefore  sufficient.  "We  need  not  determine  whether 
any  tender  was  required  as  to  the  latter  item,  as  the  plain- 
tift*,  having  made  it  and  brought  the  money  into  court,  has 
avoided  that  question. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrers  to  the 
second  and  third  paragraphs  of  the  answer  of  Holmes^  and 
to  proceed  according  to  this  opinion. 

Ray,  J.,  was  absent. 

J.  Caven,  J.  MornsoUj  T.  A.  HendrickSy  S.  E.  Perkinsy  0. 
B.  Hord  and  A.  W.  Hendricks^  for  appellant. 

J.  D.  Howlandy  L.  Barbcmry  J.  T,  Jackson^  A.  (?.  Porter, 
B.  Harrison  and  TT.  P.  Fishback^  for  appellee. 


Jenkins  and  Another  v.  Parkhill. 

PsrECTiTC  Vehdict. — Vehi&s  de  Koto. — Where  in  a  Buit  against  two,  the 
jury  finds  against  both  of  the  defendants  upon  the  first  paragraph  of  the 
complaint,  and  against  one  of  the  defendants  upon  the  second  paragraph, 
and  there  is  no  finding  as  to  the  other  defendant  upon  the  second  para- 
graph, the  Tcrdict  is  ill  for  not  finding  the  whole  issue,  and  a  venire  de 
novo  should  be  awarded. 

Ventbe  db  Novo. — New  T&ial. — A  motion  for  a  venire  de  novo  is  not  a 
waiver  of  a  motion  for  a  new  trial. 

Etidxhce. — CoxPLSTB  Rbco&d. — ^As  it  is  made  the  duty  of  the  clerks  of  the 
courts  of  record  in  this  State  to  make  a  complete  record  of  all  actions 
inToWing  the  title  to  land,  within  one  month  after  the  same  are  finaUy 
determined,  it  will  be  presumed,  after  the  lapse  of  the  time  mentioned, 
that  such  record  has  been  made. 


/ 
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Same. — A  duly  authentioated  tranBcript  of  euch  record,  in  the  absence  of 
the  original,  is  the  highest  OTidence  of  the  oontents  thereof,  and  secondary 
eridence  is  not  admissible,  without  proof  of  the  destruction  or  non- 
existence of  the  record. 

INJUNCTION. — In  a  suit  upon  an  injunetieQ  bond  giTen  to  procure  a  restrain- 
ing order  from  the  judge  of  the  Court  of  Common  Pleas,  in  a  case  in  the 
Circuit  Court,  in  the  Tacation  of  the  latter  court,  it  is  for  the  plalntifif  to 
show  that  the  order  related  to  some  matter  pending  in  the  Circuit  Court 

Sake. — The  defendant  is  not  estopped  to  deny  the  jurisdiction  of  the  judge 
granting  the  order  oyer  the  subject  matter  of  the  suit.  If  the  order  was 
Toid,  it  was  no  restraint,  and  the  undertaking  giTen  to  procure  it  was  of 
no  validity. 

Pleading. — Lost  Instrument. — ^In  a  suit  upon  a  lost  instrument  it  is  in- 
cumbent upon  the  plaintiff  to  prove  the  contents  of  the  instrument,  as 
alleged,  after  laying  the  proper  foundation  therefor,  but  proof  of  its  exe- 
cution is  not  necessary  unless  the  execution  is  denied  under  oath. 

Injunction  Bond.-^Damaoes. — In  an  action  upon  an  injunction  bond,  given 
to  procure  an  order  restraining  the  plaintiff  from  cutting  timber  upon  a 
tract  of  land,  the  defendant  offered  to  prove,  in  mitigation  of  damages^ 
that  at  the  time  of  suing  out  the  injunction  the  land  and  timber  belonged 
to  another  person,  and  that  the  plaintiff  had  no  right  to  cut  the  timber. 

Held,  that  the  evidence  was  admissible. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Gregory,  J. — ParkhiU  sued  Jenkins  and  Curtis  on  two 
undertakings  alleged  to  have  been  executed  by  them,  to 
obtain  two  temporary  restraining  orders  in  suits  by  Jenkins 
against  ParkhiU  for  the  recovery  of  the  possession  of  360 
acres  of  land,  on  which  there  is  a  steam  saw  mill  and  much 
timber.  The  suits  were  brought  in  the  Jennings  Circuit 
Court.  The  restraining  orders  were  granted  by  the  Common 
Pleas  judge,  restraining  ParkhiU  from  running  the  mill  and 
cutting  timber.  It  is  averred  that  the  suits  were  finally 
determined  in  favor  of  the  appellee,  and  that  the  papers, 
restraining  orders  and  undertakings  sued  on  are  lost.  There 
are  four  paragraphs  of  the  complaint.  The  first  and  second 
are  on  the  undertaking  in  the  first  suit,  and  the  third  and 
fourth  on  the  undertaMng  in  the  last.  Answer,  general 
denial,  with  an  agreement  that  all  matters  of  defense  might 
bo  given  in  evidence.  The  defendants  denied  the  execution 
of  the  last  named  undertaking  under  oath.    Trial  by  jury; 
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verdict  as  foDows :  "  We  the  jury  find  for  the  plaintifi:*  npon 
the  first  and  second  paragraphs  of  the  complaint  as  against 
both  of  the  defendants,  and  assess  his  damages  upon  these 
paragraphs  at  $460,  and  we  find  for  the  plaintiff  upon  the 
third  and  fourth  paragraphs  of  the  complaint,  as  against 
Alfred  JenldnSj  one  of  the  defendants,  and  assess  his  damages 
on  these  paragraphs  of  the  complaint  at  the  sum  of  $100.'' 
Motion  for  a  venire  de  novo  overruled.  Motion  for  a  new 
trial  overruled,  and  judgment  on  the  verdict. 

It  is  claimed  that  the  verdict  is  defective  in  not  finding 
for  or  against  Curtis  on  the  issue  joined  on  the  third  and 
fourth  paragraphs  of  the  complaint.  If  a  juiy  finds  but 
part  of  the  matter  put  in  issue,  and  says  nothing  as  to  the 
rest,  the  verdict  is  ill,  and  a  venire  facias  de  novo  shall  issue 
if  no  judgment  is  given,  but  if  judgment  is  given  upon  such 
verdict  it  shall  be  reversed.  Bex  v.  Hayes,  2  Lord  Ray- 
mond 1518;  Cattle  v.  Andrews,  8  Salk.  872;  Middleton  v. 
Quigleyy  7  Halst.  352.  A  motion  for  a  venire  de  novo  is  the 
proper  method  to  reach  such  a  defect.  Basseker  v.  Crarrver, 
18  Ind.  44.  It  is  true  that  it  has  been  held  in  some  criminal 
cases  that  a  verdict  finding  a  defendant  guilty  on  one  of 
several  counts  of  an  indictment,  and  saying  nothing  of  the 
other  counts,  is,  as  to  such  other  counts,  equivalent  to  an 
express  finding  of  not  guilty,  evidently  upon  the  hypothesis 
that  jeopardy  had  attached,  and  the  defendant  coidd  not  be 
twice  subjected  thereto.  But  clearly,  in  a  civil  suit,  there 
must  be  a  finding  and  judgment  to  protect  the  defendant 
from  another  action.  That  the  matter  was  in  issue  is  not 
sufficient. 

It  is  claimed  that  the  motion  for  a  venire  de  novo  was  a 
waiver  of  the  motion  for  a  new  trial.  We  do  not  think 
so.  It  is  not  a  motion  in  arrest.  Mr.  Stepheny  in  his  work 
on  pleading,  says:  "A  venire  facias  de  novo,  that  is,  a  new 
writ  of  venire  facias,  will  be  awarded  when,  by  reason  of 
some  irregularity  or  defect  in  the  proceedings  on  the  first 
venire,  or  the  trial,  the  proper  effect  of  that  writ  has  been 
frustrated,  or  the  verdict  has  become  void  in  law;  as  for 
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example  where  the  jury  has  been  improperly  chosen,  or  has 
given  an  uncertain,  ambiguous  or  defective  verdict.  The 
consequence  and  object  of  a  new  venire  are  of  course  to  obtain 
a  new  trial,  and  accordingly  this  proceeding  is,  in  substance, 
the  same  with  a  motion  for  a  new  trial.'^  Stephen  on  Plead- 
ing, 3d  Am.  Ed.,  p.  100.  Technically,  a  motion  for  a  venire 
de  novo  is  neither  a  motion  for  a  new  trial  nor  in  arrest  of 
judgment.  2  Tidd's  Practice,  2  Am.  Ed.,  854;  2  Graham  & 
Watemian  on  New  Trials,  36 — 88.  Under  our  practice 
there  is  no  reason  why  a  motion  for  a  venire  de  novo  should 
be  a  waiver  of  a  motion  for  a  new  trial.  In  their  logical 
sequence  the  former  comes  before  the  latter. 

It  is  made  the  duty  of  the  clerks  of  the  several  courts  of 
record  in  this  State, Jto  "enter  in  the  proper  record  books 
all  orders,  judgments  and  decrees  of  such  courts,  and  in 
final  record  books,  within  one  month  after  the  same  are 
finally  determined,  a  complete  record  of  all  causes  where 
the  title  to  hmd  is  involved."  2  G.  &  H.,  §  3,  p.  13.  It 
will  be  presumed,  after  the  lapse  of  the  time  mentioned, 
that  such  complete  record  has  been  made.  A  duly  authen- 
ticated transcript  of  such  record,  in  the  absence  of  the 
original,  is  the  highest  evidence  of  the  contents  thereof, 
and  secondary  evidence  will  not  be  admitted  without  proof 
of  the  destruction  or  non-existence  of  such  record.  The 
court  below  erred  in  allowing  secondary  evidence  as  to  the 
time  of  the  commencement  of  the  land  suits,  and  in  admit- 
ting parol  testimony  of  the  contents  of  the  undertakings. 

After  the  plaintiff  had  proved  by  the  present  clerk  of 
the  Jennings  Circuit  Court  that  the  papers  in  the  first  land 
suit  were  not  in  his  office,  the  defendants  ofiered  to  prove 
by  B.  JP.  Lewis  that  he  had,  at  the  request  and  instigation 
of  the  appellee,  taken  the  papers  from  the  Jennings  to  the 
Switzerland  Circuit  Court,  but  the  court  refused  to  admit 
the  evidence.  This  was  error.  The  proof  offered  tended 
to  show  that  the  papers  were  not  lost;  that  they  were  in 
the  power  of  the  appellee,  and  were  where  he  had  placed 
them  by  his  own  act. 
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We  think  it  was  for  the  plaintiff  to  show  that  the  re- 
Btraining  orders  made  by  the  Common  Pleas  judge^  in  vaca- 
tion of  the  Circuit  Court,  related  to  some  matter  pending 
in  the  latter  court.  2  G.  &  H.,  §  21,  p.  25.  The  defendants 
were  not  estopped  from  showing  a  want  of  jurisdiction  in 
the  judge  granting  the  orders' over  the  subject  matter  of 
the  suits.  If  the  orders  were  void,  they  were  no  restraint 
on  the  plaintiff,  and  the  undertakings  were  of  no  validity 
against  the  makers.  The  record^  or  a  duly  authenticated 
copy  thereof,  is  the  beftt  evidence  of  the  time  of  the  com- 
mencement of  the  land  suits,  and  is  the  only  legal  evidence 
of  such  fact,  in  the  absence  of  proof  of  the  destruction  or 
non-existence  of  such  record. 

It  is  claimed  that  the  execution  of  the  undertaking  men- 
tioned in  the  first  and  second  paragraphs  of  the  complaint, 
not  being  denied  under  oath,  is  admitted  as  alleged.  On 
the  other  hand,  it  is  urged  that  an  affidavit  is  not  necessary, 
under  the  code,  to  put  in  issue  the  execution  of  a  lost  instru- 
ment ;  that  as  there  can  be  no  inspection  given,  the  neces- 
sary means  are  not  afforded  to  enable  the  adverse  party  to 
mdke  the  oath. 

In  the  case  of  HiU  d  al.  v.  Jones,  14  Ind.  889,  Davidson, 
J.,  iQ  delivering  the  opinion  of  this  court,  after  setting  out 
section  80  of  the  code,  (2  G.  k  H.,  p.  106,)  says:  "We  are 
referred  to  this  statutory  rule,  but  it  is  at  least  doubtful 
whether  the  rule  applies  at  all  to  the  case  at  bar.  It  seems 
right  that  a  party  should  have  inspection  of  the  written 
instrument  before  he  swears  to  the  pleading  which  denies 
its  execution,  but  such  inspection  cannot  be  had  in  cases 
where  the  suit  is  founded  upon  a  lost  note.''  The  point, 
however,  was  left  undecided. 

In  the  case  of  Cleveland  v.  BobertSy  14  Ind.  511,  this  court 
held  that  a  complaint  on  a  promissory  note  averring  the 
loss  of  the  note,  with  an  affidavit  of  its  loss  and  contents,  is 
Bufficlent  without  a  copy  of  the  note.  If  the  loss  is  an 
excuse  for  not  complying  with  section  78  of  the  code,  we 
see  no  good  reason  why  it  is  not  also  an  excuse  for  not  com* 
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plying  with  the  latter  clause  of  eection  80.  There  being, 
then,  an  excuse,  the  party  ought  to  stand  as  though  that 
had  been  done  which,  in  the  absence  of  such  excuse,  he  was 
by  law  required  to  do.  But,  under  the  issue,  it  was  incum- 
bent upon  the  plaintiff  to  prove  all  the  material  averments 
in  the  first  and  second  paragraphs  of  the  complaint^  except 
the  execution  of  the  undertaking.  Kirkpatrick  v.  The  State 
8  Ind.  52L  As  the  instrument  could  not  be  produced,  it 
was  for  the  plaintiff  to  prove  the  contents  thereof,  after 
laying  the  proper  foundation  therefor. 

The  appellant  offered  to  prove,  in  mitigation  of  damages, 
that  at  the  time  of  the  commencement  of  the  land  suits, 
and  at  the  time  of  obtaining  the  restraining  orders,  Lucinda 
Jjudloto  owned  the  land,  timber  and  mill  in  controversy,  and 
that  the  plaintiff  had  no  right  to  cut  the  timber,  nor  to  run 
the  mill.  The  court  ruled  out  the  evidence.  This  was 
error.  The  code  provides  that  in  actions  for  the  recovery 
of  the  possession  of  real  {)roperty,  and  to  determine  con- 
flicting claims  thereto,  ^Hhe  plaintiff  must  recover  on  the 
strength  of  his  own  title."  2  G.  &  H.,  §  606,  p.  284.  In 
the  case  of  Smith  v.  Lislwr,  28  Ind.  600,  it  was  held  that 
where  there  was  a  final  trial,  in  a  replevin  suit,  and  a  judg- 
ment against  the  defendant  for  the  return  of  the  property, 
he  cannot,  in  a  suit  upon  the  replevin  bond  for  a  failure  to 
return  the  same,  avoid  a  recovery  of  its  value  by  showing 
that  it  was  the  property  of  a  stranger.  There  is  this  obvi- 
ous difference  between  that  case  and  the  one  in  judgment; 
in  the  former,  the  matter  ofiered  in  mitigation  was  in  issue 
in  the  original  action,  or  might  have  been ;  in  the  latter, 
it  was  not  in  issue,  and  could  not  have  been.  But  it  is  urged 
that  ParkhUl  was  answerable  over  to  the  owner  of  the  land. 
We  do  not  see  how  this  would  enable  him  to  recover  for  being 
restrained  from  doing  an  act  which  would  give  a  right  of 
action  in  favor  of  a  stranger.  If  ParkhiU  was  not  the  o^vner 
of  the  properly  and  had  no  right  to  its  use,  we  do  not  see  how 
he  could  be  damaged  by  an  order  restraining  him  from  com- 
mitting a  trespass,  even  if  that  trespass  is  against  a  stranger. 
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We  do  not  feel  bound  to  decide  on  all  the  reasons  urged  in 
support  of  the  motion  for  a  new  trial.  We  have  noticed 
the  points  which  may  be  important  in  the  future  consider- 
ation of  the  case  at  bar.  We  think  the  court  erred  in  over* 
ruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  to  said  court  with  directions  to  grant  a  new  trial, 
and  for  further  proceedings  in  accordance  with  this  opinion. 

Harrington  and  KorUyj  for  appellants. 

J.  Sullivan  and  C.  JS.  Walker^  for  appellee. 


Solinger  v.  Jewem. 

Vs2n>oR  Ain>  PuBCHASEK.— 'Mrtakb.— Whei*e  in  a  contract  for  the  sale  of 
land  there  has  been  a  gross  mistake  as  to  quantity,  and  the  complaining 
party  has  not  been  guilty  of  any  fraud  or  culpable  negligence,  nor  has 
otherwise  impaired  the  equity  resulting  from  the  mistake,  he  is  entitled 
to  relief,  whether  the  contract  be  executed  or  executory. 

APPEAL  from  the  Tippeeanoe  Common  Pleas. 

Ray,  J. — This  is  an  action  by  the  appellee  to  recover 
money  alleged  to  have  been  paid  to  the  appellant  under  a 
mutual  mistake  of  facts.  It  is  charged  that  the  appellant 
sold  a  farm  to  the  appellee  at  $22  per  acre,  estimating  the 
quantity  of  land  sold  at  181  acres,  making  $8,982.  The 
land  is  described  in  three  distinct  parcels,  and  one  of  these 
is  described  as  ^^  containing  121  acres,  more  or  less,"  but  con- 
tained in  fact  but  84  and  81-100  acres.  The  answer  is  a 
general  denial,  with  an  averment  that  the  land  was  sold  for  a 
gross  sum,  and  that  the  appellee  had  an  equal  or  better  op- 
portunity for  information,  and  was  as  well  informed  as  to  the 
quantity  of  the  land  as  the  appellant;  that  upon  the  ^^tiact 
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book,  in  the  office  of  the  auditor  of  said  county,  the  said 
tract  was  marked  as  containing  said  quantity  of  121  acres, 
and  had  been  so  described  in  subsequent  deeds,  and  the 
appellant  so  conveyed  the  land,  ^^  each  party  taking  the  risk 
of  winning  or  losing  by  a  surplus  or  deficit."  The  jury 
returned  a  general  verdict  for  the  appellee,  and,  in  answer 
to  interrogatories,  found  that  the  land  was  sold  as  described 
in  the  original  government  surveys,  by  the  acre;  that  there 
was  no  fraud  or  deceit  willfully  practiced  upon  the  appellee 
at  the  time  of  the  sale,  with  regard  to  the  number  of  acres 
contained  in  the  several  tracts  of  land  mentioned  in  the 
deed;  that  the  appellee  was  influenced  in  his  opinion  as  to 
the  quantity  of  land  purchased  by  the  original  surveys,  and 
not  by  any  act  or  word  of  the  appellant,  knowingly,  and  that 
the  appellant  had  no  knowledge  by  actual  measurement  or 
otherwise  of  the  exact  number  of  acres;  that  the  words 
"  more  or  less,"  in  the  deed,  qualifying  the  quantity,  were 
used  without  fraud  or  deceit;  that  both  parties  were  alike 
ignorant  of  any  deficiency  in  the  number  of  acres  of  land 
contained  in  the  several  tracts  sold  and  conveyed,  but  they 
both  estimated  the  quantity  at  181  acres,  and  neither  party 
contemplated  or  expected  that  there  would  be  a  loss  of  more 
than  86  acres,  but  the  estimate  of  181  acres  was  through  the 
^^ gross  mistake"  of  both  parties;  that  the  appellant,  at  the 
time  of  the  execution  of  the  deed,  insisted  upon  being  paid 
for  181  acres  of  land,  at  the  rate  of  ^22  per  acre,  and  that 
the  appellee  did  not  discover  the  deficiency  imtil  he  had 
made  full  payment. 

The  appellant  moved  for  judgment  upon  the  special  find- 
ing, and  excepted  to  the  action  of  the  court  in  overruling 
his  motion,  and  rendering  judgment  for  the  appellee. 

In  the  case  of  Edrrison  v.  TalboU^  2  Dana  258,  Chief 
Justice  Robertson,  after  a  somewhat  careful  review  of  the 
decided  cases  involving  the  principles  decisive  of  this  case, 
deduces  from  them  the  following  rule:  ^^When  it  is  evi- 
dent that  there  has  been  a  gross  mistake  as  to  quantity,  and 
the  complaining  party  has  not  been  guilty  of  any  fraud  or 
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culpable  negligence^  nor  has  otherwise  impaired  the  eqnity 
resulting  from  the  nustake,  he  may  be  entitled  to  relief 
from  the  technical  or  legal  effect  of  his  contract,  whether  it 

I  be  executed  or  only  executory.''  This  we  regard  as  the  rule 
in  equity,  and  the  special  finding  in  this  case  brings  it 
clearly  within  the  rule.    The  jury  expressly  find  that  the 

^        deficiency  of  86  acres  in  a  tract  said  to  contain  121  acres, 

I  more  or  less,  was  not  contemplated  by  the  parties  to  the 
contract,  but  was  the  result  of  the  '^ gross  mistake"  of  both 
parties* 

^  In  the  case  of  Quemd  v.  WoocUief  el  al.,  decided  by  the 

Court  of  Appeals  of  Vtrgma^  and  reported  in  2  Henning  ft 
Munford  178,  the  tract  of  land  sold  was  estimated  as  con* 
taining  800  acres,  but  was  found  afterward  to  comprise 
but  a  little  over  608  acres,  ^^  so  that,"  in  the  language  of  the 
court,  ^^both  parties  were  mistaken  in  the  quantity  and 

'  number  ot  acres  contracted  for,  and  the  mistake,  ought 
to  be  rectified  in  a  court  of  equity,  and  the  appellant  allowed 
a  deduction  from  the  price  agreed  by  him  to  be  given  for 
said  land  for  the  deficiency  in  quantity,  that  deficiency  being 
too  great  for  a  purchaser  to  lose  under  an  agreement  for  a 
reputed  quantity,  notwithstanding  the  words  ^  more  or  less,' 
inserted  in  the  deed,  which  should  be  restricted  to  a  rea^ 
Bonable  allowance  for  smaU  errors  in  survey  and  variations 
in  instruments." 

Again,  in  CampbelPs  Szeculan  v.  WUmaref  6  J.  J.  Idjffshall' 
209,  where  a  tract  of  land  had  been  sold  and  conveyed  as 
containing  124  acres  more  or  less,  and  it  was  subsequently 
ascertained  to  contain  182  acres,  a  judgment  was  ordered  for- 
the  additional  eight  acres,  at  the  price  per  acre  at  which  the 
land  had  been  sold.  Mr.  Justice  W^lbxhi oroir  observed,  in^ 
the  caae  of  Thomas  v.  Perry^  1  Peters'  C.  C.  R.  48,  ""that 
when  the  land  sold  is  said  to  contain  about  so  many  acres,, 
both  the  grantor  and  grantee  consider  these  words  as  arep- 
resentation  of  the  quantity  which  the  grantor  expects  to  sell 
and  the  grantee  to  purchase.  The  words  more  or  less  are  in^^ 
tencted  to  cover  a  reasonable  exception  or  deficit.  If  the- 
Vol.  XXy.— 81. 
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diflSsrence  between  the  real  and  the  represented  quantity  be 
very  great,  both  parties  act  obviously  under  a  mistake 
which  it  would  be  the  duty  of  a  court  of  equity  to  correct." 
So  in  Putnam  v.  HiU^  2  Rus.  520,  and  HUl  v.  BucMey^  17 
Yes.  895,  this  rule  is  recognized. 

We  are  referred  to  the  case  of  Faure  v.  Martin^  S  Seld. 
210,  as  conflicting  with  this  rule.  That  case  is  reviewed 
by  the  court  which  pronounced  that  opinion  in  the  later  de- 
cision of  Bdknap  v.  Seaiey^  4t  Keman  148.  It  is  there  said, 
that  ^Hhe  case  in  this  court  of  Faure  v.  Martirij  throws  no 
light  upon  the  question.  There  the  agreement  was  to  sell 
ascertain  farm,  described  as  containing  96  acres,  be  the  same 
more  or  less,  at  the  price  of  $60  per  acre.  The  contract 
was  afterward  consummated  by  a  conveyance,  describing 
tbe  quantity  in  the  same  manner,  and  a  mortgage  was  taken 
for  part  of  the  purchase  money,  computed  on  the  number  of 
acres  specified,  at  $60  per  acre,  precisely  according  to  the 
agreement.  The  actual  quantity  was  ascertained  to  be  only 
86  acres,  and  the  suit  was  brought  to  'Stay  the  foreclosure 
of  the  mortgage,  after  tenderifig  the  amount  due,  with  a 
deduction  for  the  deficiency.  The  plaintiff  offered  to  prove 
that  there  was  a  mistake  in  respect  to  the  quantity,  induced 
by  the  £alse  and  fraudulent  representations  made,  both  when 
the  agreement  and  deed  were  executed.  But  tiie  &tal  ob- 
jection to  the  proof  and  to  the  suit  was,  that  the  complaint 
alleged  neither  mistake  nor  firaud  in  the  agreement,  leaving 
the  question  one  of  construction  purely,  and  the  construc- 
tion was  held  to  be  that  the  sale  was  in  bulk,  and  that  the 
number  of  acres  and  the  sum  to  be  paid  per  acre  were 
apecified  only  as  a  mode  of  arriving  at  the  price  in  gross. 
The  proof  offered  was  rejected  distinctiy  on  the  ground 
that  it  was  inadmissible  under  the  pleadings,  and  on  that 
ground  the  cause  was  decided.  I  need  not  say  that  the 
construction  of  a  contract  is  one  thing,  and  the  question 
whether  it  should  be  rescinded,  or  relief  granted  against  it 
on  the  ground  of  fraud  or  mistake,  is  quite  another." 

The  case  of  Kelckum  v.  Skoui^  20  Ohio  458,  was  decided 
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against  the  complainant  and  relief  was  refused^  on  account 
of  the  want  of  equity  in  the  complaint.  In  deciding  the 
case  it  is  said,  ^\t  seems  to  the  court  that  the  equity  of  the 
case  is  with  the  defendant/'  A  court  of  equity  would 
therefore  of  necessity  dismiss  the  bill. 

^OT  can  we  regard  the  distinction,  sometimes  referred  to 
in  discussing  this  question,  between  executory  and  executed 
contracts  as  existing.  Buch  a  distinction  cannot  be  sus* 
tained  upon  principle,  for  the  power  of  a  court  of  equity 
to  grant  relief  from  fraud  or  mistake  in  a  contract  has 
never  been  thus  restricted,  nor  do  the  decirions  in  this  class 
of.  cases  thus  limit  it.  We  have  already  cited  cases  where 
relief  has  been  granted  after  the  deed  had  been  executed. 
In  our  opinion  the  court  committed  no  error  in  overruling 
the  motion  by  the  appellant  for  judgment  upon  the  special 
findings,  and  in  rendering  judgment  for  the  appellee. 

The  judgment  is  affirmed,  with  one-fourth  of  one  per 
cent,  damages  and  costs. 

Gbegory,  J.  was  absent  in  this  case,  having  been  of 
counsel. 

J.  A.  Stein  and  G.  0.  ^  A.  0.  Behm^  for  appellant 

JB.  C.  Ghregory^  for  appellee. 


Wbioht,  Administrator  of  LoiirE,  v.  MoFabdev. 

APPEAL  from  the  Marion  Common  Pleas. 

Eat,  J. — The  appellee  filed  a  claim  for  professional 
services  rendered  the  appellant's  intestate,  in  procuring  a 
compromise  of  a  judgment  rendered-  against  him  in  a  suit 
for  bastardy.    The  answer  was  payment    There  was  a 
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finding  for  the  appellee.  It  is  insisted  that  certain  letters 
introduced  upoQ  the  trials  which  had  heen  written  hy  the 
appellee,  create  a  presumption  that  he  had  been  paid  for  his 
services.  In  a  letter  written  by  the  appellee,  December  12, 
1861,  the  judgment  defendant  was  informed  that  a  compro- 
mise conld  be  effected  by  the  payment  of  a  certain  smn 
before  ChristmaSy  and  that  the  jodgment  plaintiff  would,  if 
such  payment  was  made,  permit  the  attorney  to  retain  his 
fees  out  of  the  amount.  A  letter  from  the  appellee,  dated 
December  13,  1861,  acknowledges  the  receipt  of  a  letter 
from  the  judgment  defendant,  and  appoints  a  meeting  with 
him  at  Indianapolis^  on  the  24th  of  Decembery  and  urges  him 
to  bring  the  money  with  him.  The  next  letter,  dated  i^^eirw- 
ary  13, 1862,  from  the  appellee,  states  that  the  judgment 
had  been  compromised. 

The  letters  show  that  a  compromise  of  the  judgment  was 
concluded  sometime  between  the  21st  of  December^  1861,  and 
the  date  of  the  letter  in  February^  but  what  the  terms  of 
that  compromise  were  is  no  where  disclosed  in  the  corres- 
pondence. If  the  payment  were  shown  to  have  been  made 
before  the  25th  of  Decembery  1861,  a  presumption  might 
perhaps  be  indulged  that  the  proposition  made  by  the 
judgment  plaintiff  had  been  accepted.  The  rule  cited  by 
the  appellant,  that  '^  it  is  presumed  that  a  man  has  adopted 
or  accepted  an  advantageous  act,  offer,  bequest,  devise  or 
conveyance,  until  his  positive  disclaimer  or  refusal  is  shown," 
has  no  possible  application  to  the  case  under  consideration. 
But  if  such  a  perverted  use  could  be  permitted  of  this  rule, 
we  are  still  unable  to  determine  whether  the  acceptance  of 
the  proposed  compromise  would  be  advantageous  to  the 
judgment  defendant.  It  may  be  that  other  terms  would 
have  been  more  acceptable,  and  could  have  been  secured. 
There  is  no  evidence  to  create  a  presumption  that  the  com- 
promise proposed  by  the  execution  plaintiff*  was  accepted. 
The  instructions  given  by  the  court  to  the  jury,  in  our 
opinion,  very  fairly  placed  the  case  before  them,  and  in- 
cluded the  instruction  requested  by  the  appellant,  so  far  at 
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least  as  that  instruction  could  have  been  properly  given,  a3 
applicable  to  the  facts  of  the  ^ase. 

It  is  insisted  that  the  motion  to  tax  the  costs  to  the  plain- 
tiff should  have  been  sustained,  because  no  stamp  was 
affixed  to  the  affidavit  attached  to  the  claim  at  the  time  it 
was  filed.  This  objection  was  made  March  16, 1865,  and  at 
that  date  the  act  of  June  80,  1864,  "To  provide  internal 
revenue  to  support  the  government,  to  pay  interest  on  the 
public  debt  and  for  other  purposes,"  was  in  force,  and  by 
its  express  terms  provided  that  affidavits  in  suits  or  legal 
proceedings  should  be  exempt  from  stamp  duty.  It  also 
repealed  former  laws.  What  the  effect  of  the  exemption, 
and  of  the  repeal  of  the  law  imposing  the  stamp  duty,  was 
upon  the  validity  of  the  affidavit  in  this  case,  we  are  not 
required  to  determine,  as  the  163d  section  of  the  act  then 
in  force  provides  "  that  no  instrument,  document  or  paper, 
made,  signed  or  issued  prior  to  the  passage  of  this  act, 
'without  being  duly  stamped,  or  having  thereon  an  adhesive 
stamp,  or  stamps,  to  denote  the  duty  imposed  thereon,  shall 
for  that  cause,  if  the  stamp  or  stamps  required  shall  be 
subsequently  affixed,  be  deemed  invalid  and  of  no  effect.'' 
The  appellee  had  the  right  then,  at  the  time  the  objection 
was  made,  to  affix  the  stamp  without  leave  of  the  court, 
and  as  the  bill  of  exceptions  proves  that  he  did  so,  the  ap« 
pellant  cannot  insist  that  the  affidavit  should  be  regarded 
as  invalid  or  of  no  effect  at  any  previous  date. 

The  judgment  is  affirmed,  with  coats. 

B.  K.  JSUiott,  for  appellant. 

A.  G.  Porter^  B.  Harrison  and  W*  P.  Fishback^  for  ap- 
pellee. 
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HuimNGTON,  Trostee  of  Sugar  Creek  Township,  v.  Smith 

and  Another. 

Mawdatk. — ^HiOHWATs. — Proceeding  by  mandate  to  compel  a  township  trus- 
tee to  ley  J  a  tax  to  pay  the  damages  awarded  by  the  Circuit  Court  in  a 
proceeding  for  the  construction  of  a  township  road. 

Eeldj  that  it  was  not  competent  for  the  trustee,  in  answering  to  the  alternate 
writ  of  mandate,  to  attack  the  regularity  of  the  proceedings  before  the 
trustees  on  the  trial  of  the  petition  for  the  location  of  the  road.  That 
question  could  only  be  presented  for  review  by  aa  appeal  on  behalf  of  the 
trustees  from  the  original  judgmenL 

Heldj  also,  that  it  was  the  duty  of  the  trustee,  with  the  concurrence  of  the 
county  board,  to  leyy  the  tax,  and  that  there  was  no  money  in  the  town- 
ship treasury  was  no  answer  to  the  application  for  the  mandate. 

APPEAL  from  the  Shdby  Circuit  Court. 

Rat,  J. — ^Proceedings  for  a  mandate  to  compel  the  Trus- 
tee of  Sugar  Creek  township,  Shelby  county,  to  comply,  by 
the  levy  of  a  tax  to  provide  the  funds,  with  an  order  and 
judgment  of  the  Circuit  Court  rendered  at  the  April  term, 
1860,  requiring  such  trustee  to  pay  out  of  the  township 
treasury  the  sum  of  $870,  the  damages  awarded  on  account 
of  the  proposed  construction  of  a  township  road.  A  copy 
of  the  judgment  is  set  out  with  the  petition. 

The  answer  of  the  trustee  attempts  to  attack  the  regu- 
larity of  the  proceedings  before  the  trustees.  This  can  not 
be  done  in  this  proceeding.  The  trustees  could  have  ap- 
pealed from  the  original  judgment,  and  not  having  done  so 
they  cannot  collaterally  attack  the  judgment  on  this  motion 
for  a  mandate.  The  power  of  the  board  of  county  com- 
missioners to  appeal  from  an  order  requiring  the  payment 
of  money  out  of  the  county  treasury,  upon  the  location  of 
a  highway,  was  declared  in  the  case  of  TTie  Board  of  Com- 
missio7iers  of  Switzerland  County  v.  Sedges  et  al.^  11  Ind.  291, 
and  the  same  rule  applies  to  township  trustees  under  the 
same  circumstances.  It  may  perhaps  be  doubted  whether 
the  trustees  would  have  been  permitted  even  on  appeal  to 
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question  the  jurisdiction  they  had  themselves  assumed  in 
the  case,  but  we  are  clear  that  they  cannot  present  the  ques- 
tion in  this  court  for  the  first  time  upon  an  appeal  from  the 
mandate  issued  to  compel  compliance  with  the  final  judg* 
ment  of  the  Circuit  Court. 

It  is  made  the  duty  of  the  township  trustee,  with  the 
advice  and  concurrence  of  the  board  of  county  commis- 
sioners, to  levy  a  tax  on  the  property  of  the  township  for 
township,  road  and  other  purposes.  1  G.  &  H.,  §  8,  p.  638. 
And  the  plea,  therefore,  made  in  this  case,  that  there  was  no 
money  in  the  township  treasury,  was  no  answer  to  the 
motion  for  a  mandate  requiring  the  trustee  to  levy  a  tax  to 
procure  the  required  funds. 

The  judgment  is  afBbmed,  with  costs. 

S.  MajoTy  for  appellant. 

M.  M.  Bayy  for  appellees. 
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AwA&D^— Sbetici  Of  Copt. — A  copy  of  an  award  was  handed  by  ona* 
of  the  arbitrators  to  a  son  of  the  party  upon  whom  it  was  to  be  serred, 
sixteen  years  of  age,  in  the  yard,  near  the  door  of  the  house,  the  son  being 
at  the  time  left  in  charge  of  the  house,  and  the  paper  was  by  the  son  im- 
mediately taken  within  the  house. 

Held,  that  the  seryice  was  a  sufficient  deliTery  at  the  house,  within  the  mean- 
ing of  section  11,  2  G.  &  H.,  844. 

APPEAL  from  the  Cass  Circuit  Court, 

Eat,  J. — ^This  cause  was  submitted  to  arbitration  by 
agreement  of  parties.  Mutual  bonds,  in  the  same  penalty, 
were  executed  by  each  to  the  other,  diated  Ma/rch  4Ui,  1858^ 
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:etipulating,  among  other  things,  that  the  parties  should  abide 
by  and  perform  the  award,  which  was  to  be  made  m  writing 
and  delivered  to  the  parties  on  or  before  the  Ist  day  of  April 
next  ensuing. 

vOn  the  trial,  Chesnuty  one  of  the  arbitrators,  testified  that 
he^eerved  a  copy  of  the  award  on  the  appellant  by  leaving 
the  same  at  his  house;  that  he  gave  it  to  John^  a  son  of  ap- 
pellant, who  was  16  or  17  years  of  f^e,  in  the  yard,  in  front 
of  the  hous^;  that  he  went  to  the  appellant's  house  on 
horseback,  saw  his  son  John  and  asked  him  for  his  father,  he 
said  he  was  not  at  home ;  then  asked  for  his  mother,  he  said 
she  was  not  at  home ;  that  he  then  got  off  his  horse  and  went 
inside  the  yard,  and  gave  the  award  to  John  near  the  door, 
telling  him  to  deliver  it  to  his  father  when  he  got  home. 
The  daughter  of  the  appellant  states  that  she  placed  the 
paper  on  a  table,  in  a  book. 

Was  this  a  proper  service  under  the- statute?    2  G.  &  H., 

§  11,  p.  844.    This  section  provides  that  "a  true  copy  of 

'.the  award,  and  of  the  costs  aforesaid,  shall  be  delivered  to 

each  df  the  parties,  or  left  at  his  last  usual  place  of  resi- 

dence^*' 

There  was  evidence  1^  the  son  and  daughter  of  the 
jippellant  that  ChesniU  did  not  get  off  his  horse,  but  de- 
livereft  the  papers  to  the  son  at  the  gate.  Taking  the 
evidence  of  Chesnut  as  true,  which  we  must  assume,  as  the 
court  seems  to  have  so  regarded  it,  we  consider  the  service 
a  compliance  with  the  statute.  The  delivery  to  the  son  of 
the  appellant,  within  the  door  yard,  near  the  door  of  the 
residence,  the  son  being  16  or  17  years  of  age,  and  with  his 
younger  sister  left  in  charge  of  the  premises,  and  the  papers 
being  immediately  taken  within  the  residence,  we  hold  to 
be  a  sufficient  delivery  at  the  residence  of  the  appellant. 
In  SoiUh  Carolinay  it  was  held  that  giving  a  copy  of  a  writ 
to  one  of  the  defendant's  negro  servants,  in  the  piazza  of 
his  dwelling  house,  is  a  leaving  of  it  ^^at  some  obvious  part 
of  the  house/'  and  is  a  j^ood  service.  Alston  v.  JBowerSy  1 
^.  Jk  M.  4&8.    We  ihinkudsa  evidence  of  Chesnut  tended  to 


NOVEMBER  TERM,  1865.  489 

Conrftd  v.  Joliiuon. 

prove  the  service  of  the  copy  within  the  time  limited,  and 
we  cannot,  therefore,  disregard  the  finding  of  the  court  on 
this  point. 

The  appellant  proved  that  the  copy  of  the  award  given 
to  his  son  never  came  into  his  hands.  On  the  trial,  one  of 
the  attorneys  of  the  appellee  testified  "  that  he  was  of  the 
opinion ''  that  at  the  term  of  court  before  the  one  at  which 
the  trial  took  place,  he  served  on  the  attorneys  of  the  ap- 
pellant a  written  notice  to  produce  on  the  trial  the  original 
copy  of  the  award  which  was  served  on  him.  It  is  agreed 
that  four  hours  before  entering  upon  the  trial,  written 
notice  was  served  on  the  attorneys  of  the  appellant  to  pro- 
duce said  copy.  Upon  this  evidence  the  court  below  per- 
mitted the  appellee,  over  the  objection  of  the  appellant,'  to 
prove  the  contents  of  the  paper  served  on  him.  It  is  urged 
that  the  court  erred  in  permitting  the  contents  of  the 
paper  to  be  proved  by  parol,  because  the  paper  never  came 
into  the  hands  of  the  appellant,  and  because  the  proper 
foundation  for  such  proof  was  not  laid. 

The  statute  having  declared  the  delivery  of  the  paper 
sufficient,  the  only  question  remaining  is  as  to  the  proof  of 
notice  to  produce  the  award.  The  court  may  have  regarded 
the  statement  made  by  the  attorney,  of  his  belief  that  such 
notice  had  been  given  at  a  former  term,  as  sufficient,  or  the 
defendant's  residence  may  have  been  so  near  that  a  notice 
of  four  hours  before  the  trial  would  afford  time  to  produce 
the  paper.  We  cannot,  without  a  knowledge  of  the  facts, 
question  the  action  of  the  court. 

The  judgment  is  affirmed,  with  five  per  cent  damages 
and  costs. 

W.  Z.  Stuart,  for  appellant 

D.  D.  JPraU  and  D.  P.  BMmUy  iot  appellee. 
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Gbeen  v.  Thb  Cnr  of  Indianapolis. 

pLEADiiro. — CiTT  Obdinangb. — ^In  a  complaint  for  the  violation  of  a  city 
ordinance  it  is  not  necessary  to  set  out  the  whole  ordinance,  with  its  title, 
but  only  the  section  or  sections  which  are  alleged  to  have  been  violated. 

Titles  of  Laws. — Section  19  of  article  4  of  the  constitution  applies  only 
to  acts  of  the  legislature,  and  has  no  reference  to  by-laws  or  ordinances 
enacted  by  the  common  council  of  a  city. 

£yidence. — €k>BPOBATiON. — Sectiou  284  of  the  code,  (2  G.  &  H.,  184,)  which 
provides  that  the  acts  and  proceedings  of  a  corporation  may  be  proved  by 
a  sworn  copy  of  the  record,  was  not  intended  to  make  such  copy  the  only 
legal  evidence  of  such  acts.  The  original  record  is  the  best  evidence,  and 
is  always  admissible  in  evidence. 

Obdinakces. — Pboof  of  Publicaiios. — ^Where  in  a  suit  for  the  violation 
of  a  city  ordinance  the  publication  of  the  ordinance  is  not  denied  under 
oath,  proof  of  the  publication  is  not  necessary. 

APPEAL  from  the  Marion  Common  Pleas. 

Elliott,  J. — ^The  appellant  was  prosecuted  before  the 
mayor  of  the  city  of  Indianapolis  for  the  violation  of  a 
city  ordinance.  A  demurrer  to  the  complaint,  for  the  rea- 
son that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  was  filed  and  overruled.  The  defendant  then 
pleaded  not  guilty,  and  was  tried  and  convicted.  She  ap- 
pealed to  the  Court  of  Common  Pleas.  The  demurrer  was 
renewed  in  the  latter  court,  and  again  overruled.  The  cause 
was  tried  by  the  court,  and  the  defendant  convicted  and 
fined  $20.    Motion  for  a  new  trial  overruled,  and  judgment 

It  is  contended  that  the  complaint  is  bad.  It  alleges  that 
the  defendant,  "  on  the  22d  day  of  June^  1864,  at  the  city 
and  county  aforesaid,  did  then  and  there  violate  section  9 
of  an  ordinance  of  said  city,  passed  by  the  common  council 
thereof,  on  the  80th  day  of  Novemberj  1868."  A  copy  of 
the  section  of  the  ordinance  referred  to  is  then  set  out, 
defining  the  offense  and  providing  a  penalty,  with  aver- 
ments directly  charging  the  commission  of  the  act  prohib- 
ited by  that  section  of  the  ordinance.  The  complaint  is 
verified  by  affidavit. 
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It  is  insisted  that  the  whole  ordinance^  including  the  title^ 
should  have  been  set  out  in  the  complaint.  The  law  seems 
to  be  otherwise.  The  ordinance  may  have  contained  a 
multiplicity  of  provisions^  having  no  relation  to  the  subject 
of  this  complaint,  which  if  copied  into  it  could  only  serve  to 
incumber  the  record  with  irrelevant  matter,  without  sub- 
serving.any  legitimate  purpose.  The  section  set  out  cre- 
ates and  defines  the  ofiense,  and  affixes  the  penalty.  It  is 
complete  within  itself.  It  was  necessary  to  set  out  only  so 
much  of  the  ordinance  as  related  to  the  offense  charged. 
"  Courts  will  not  ex  officio  take  notice  of  the  private  acts 
of  parliament,  and  consequently  such  parts  of  them  as  may 
be  material  to  the  action  or  defense  must  be  stated  in 
the  pleading."  1  Chitty's  Pleadings  216 ;  Gould's  Pleadings 
46;  Stephen's  Pleadings  847.  If  or  was  it  necessary  to  set 
out  the  title  of  the  ordhiance,  if,  indeed,  it  had  a  title.  We 
know  of  no  .law  requiring  a  title  to  city  ordinances. 

The  complaint  shows  when  the  ordinance  was  made,  and 
by  whom  it  was  made,  viz :  the  common  council  of  the  city, 
and  we  take  judicial  notice  of  the  power  of  the  common 
council  to  enact  such  an  ordinance.  Green  v.  The  City  of 
Indianapolis,  22  Ind.  192.  But  it  is  insisted  that  the  ordi- 
nance should  have  a  title,  and  that  it  should  express  the 
subject  matter  of  the  ordinance,  under  the  19th  section  of 
the  4th  article  of  the  constitution  of  the  State.  This  has 
become  quite  a  familiar  reference  in  cases  where  the  object 
is  to  avoid  the  provisions  of  legislative  enactments,  but  it 
is  the  first  effort  within  our  knowledge  to  apply  it  to  the 
enactment  of  city  ordinances.  The  constitutional  provis- 
ion referred  to  applies  only  to  acts  of  the  legislature,  and 
has  no  relation  to  the  by-laws  or  ordinances  enacted  by  city 
councils. 

On  the  trial,  the  plaintiff  introduced  the  records  of  the 
common  council  of  the  city  for  the  purpose  of  proving  the 
section  of  the  ordinance  set  out  in  the  complaint^  having 
first  proved  by  one  BvMerfidd^  the  city  clerk,  that  the  record 
so  presented  was  the  proper  record  of  the  proceedings  of 
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the  common  council,  and  the  court,  over  the  defendant's 
objection,  permitted  said  part  of  the  record  to  be  read  in 
evidence.  The  record  waa  objected  to  on  the  ground  that 
under  section  284  of  the  statute,  (2  G.  &  H.,  184,)  the  acts 
and  proceedings  of  the  council  could  only  be  proved  by  a 
sworn  copy  thereof.  There  is  nothing  in  the  objection. 
The  object  of  the  statute  was  not  to  exclude  the, original 
record  from  being  given  in  evidence,  but  to  provide  a  mode 
for  proving  the  acts  and  proceedings  of  corporations  in 
cases  in  which  it  would  be  inconvenient  or  impossible  to 
produce  the  original.  Hence,  the  statute  provides  that 
^'such  sworn  copies  shall  be  received  as  evidence,  in  all 
cases  in  which  the  original  would  be  evidence."  The  record, 
being  produced,  was  the  best  evidence,  and  was  properly 
admitted.    Madison  R.  R.  Co.  v.  WkUesd,  11  Ind.  55. 

The  publication  of  the  ordinance  in  question  was  not 
denied  under  oath,  and  hence,  under  section  88  of  the  gen- 
eral law  incorporating  cities,  1  G.  &  H.,  240,  proof  of  the 
publication  was  not  necessary. 

The  judgment  is  affirmed,  with  eoets. 

J.  N.  SweetzeTj  for  appellant. 

B.  K.  EOiotty  for  appellee. 


The  Amebican  Expbxbs  Oompany  v.  Fletcheb  and  Another. 

Coxjcov  C AKBiKt  ■.— FoRWAmPB»a.-*fluit  against  an  express  company  for  a 
faUure  to  deliver  a  package  of  money  oonaXgned  by  the  plaintiff  to  one 
A.  The  receipt  giyen  for  the  package  stipulated  that  it  was  to  be  de- 
liyered  to  A  in  person.  Answer,  that  the  agent  of  the  company  at  the 
place  to  which  said  package  was  addressed  was  also  the  telegraph  operator 
St  that  plaoe;  that  a  person  pretending  to  be  A  came  to  said  agent  and 
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sent  a  telegram  throngli  him  to  the  plaintUTs,  Teqnesthig  that  the  money 
sued  for  should  be  sent;  that  in  answer  to  said  telegram  the  money  was 
sent  by  the  plaintiffs,  addressed  to  A,  and  that  the  same  person  who  had 
sent  said  telegram  called  for  and  demanded  said  package,  representing 
himself  to  be  the  person  to  whom  the  same  was  addressed,  and  the  money 
was  thereupon  deliTered  to  him  by  the  defiendaat's  agent. 
Hcldf  that  the  answer  did  not  show  such  a  degree  of  care  and  caution  as 
would  relieTe  the  defendant  from  liabilityi  eTen  if  charged  as  a  forward- 
er only. 

APPEAL  from  the  Marion  Common  Pleas. 

Frazer,  C.  J. — Fletcher  and  SharpCy  who  were  bankers  at 
IndianapoliSy  sued  the  appellant  for  the  loss  of  a  package 
of  paper  money  which  the  latter  tmdertook  to  carry  from 
IndianapoUs  to  Areola^  Illinois^  and  deliver  to  one  J.  0.  Bileyy 
in  person.  It  so  appears  by  a  receipt  given  for  the  pack- 
age, a  copy  of  which  is  made  part  of  the  complaint.  The 
complaint  is  in  two  paragraphs^  in  the  nsoal  form  as  against 
a  common  carrier,  the  first  charging  a  loss  by  negligence, 
and  the  second  that  the  package  was  carelessly  delivered 
to  another  person  than  RUei/y  and  thereby  lost.  It  is  alleged 
in  both  paragraphs  that  the  defendant  was  a  foreign  cor- 
poration, and  a  common  carrier  of  goods,  money,  &c«  It  is 
not  alleged  that  it  had  complied  with  the  provisions  of  our 
statute  concerning  express  companies.  1  G.  &  H.,  §  2,  p. 
S27.    But  no  question  arises  as  to  that. 

The  answer  was,  1.  The  general  denial.  2.  That  the 
agent  of  the  express  company  at  Areola  was  also  the  operator 
of  the  telegraph  line  communicating  with  IndianapdiSy  and 
that  a  person  pretending  to  be  J.  0.  BUey  dispatched  through 
said  operator  to  the  plaintifis,  a  telegram  requesting  them  to 
send  him  $1,900  by  express ;  that  in  due  time  the  same  agent 
received  by  express  a  package  purporting  to  contain  valu- 
ables, addressed  to  J.  0.  Riley y  whereupon  the  same  person 
who  had  dispatched  the  telegram  demanded  said  pa<^kage, 
and  it  was  tiiereupon  delivered  to  him,  and  that  this  was 
the  same  grievance  mentioned  in  thQ  complaint.  8.  That 
upon  the  arrival  of  the  package  at  Areola^  a  person  pre- 
sented himself  claiming  to  be  J.  0.  Biley  and  demanded  the 
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package^  and  having  identified  himself  as  the  very  person 
upon  whose  telegram,  dispatched  on  the  day  previous  in  the 
name  of  J.  0.  SUey^  the  package  had  been  forwarded^ 
thereupon  the  defendants,  having  no  other  means  of  identi- 
fying the  claimant,  and  believing  him  to  be  the  genuine  J. 
O.  RiUy^  delivered  the  same  to  him.  Demurrers  were  sus- 
tained to  the  second  and  third  paragraphs  of  the  answer, 
and  this  raises  the  only  question  presented  for  our  con- 
sideration. 

The  paragra;^is  are  the  same  in  legal  effect,  and  were,  in 

>i  our  opinion,  not  good.  The  express  undertaking  of  the 
appellant  was  to  deliver  the  package  to  J.  0.  Riley  in  per- 
son. The  utmost  that  the  answer  alleged  was  that  the 
deUvery  was  to  another  person,  who  pretended  to  be  Riky. 
He  identified  himself  merely  as  having  so  pretended  on  the 

r  day  before,  by  transmitting  a  telegram  in  RiUifs  name. 
This  was  no  better  evidence  that  his  name  was  RUey  than 
if  he  had  so  stated  to  the  express  agent,  or  any  third  per- 
son. That  the  package  had  been  sent  in  response  to  a  tele- 
gram purporting  to  be  from  J.  0.  RUey,  simply  proved  that 
22%  had  credit,  or  some  arrangement  with  the  plaintiffs  to 
furnish  him  money,  and  that  the  package  was  sent  to  him, 
not  that  he  was  the  person  who  sent  the  dispatch,  or  that 
any  man  pretending  td  be  him  was  to  receive  it.  The 
electric  fluid  was  not  capable  of  transmitting  the  man's 
autograph,  so  that  the  plaintiffs  could  have  an  opportunity 
of  detecting  an  imposition.  This  the  defendant  was  bound 
to  know,  and  should  have  acted  accordingly.  The  fiulure 
to  act  with  proper  caution  was  such  negligence  as  clearly 
rendered  the  defendant  liable  for  its  consequences,  even 
though  its  liability  be  limited  to  that  of  a  forwarder,  as  was 
attempted  to  be  done  by  the  receipt  given.  That  liability 
holds  the  defendant  to  ordinary  diligence,  that  is,  such  care 
as  every  prudent  man  commonly  takes  of  his  own  property. 
The  payment  of  $1,900  of  a  man's  own  money  to  a  stranger, 
without  requiring  him  to  identify  himself  as  the  person 
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really  entitlea  to  it,  would  be  an  act  of  very  gross  careless- 
ness. 

Without  considering  whether  the  facts  pleaded  in  the 
second  and  third  paragraphs  of  the  answer  would  have  been 
admissible  in  evidence  under  the  general  denial,  we  are  of 
opinion  that  those  paragraphs  were  justly  held  bad  on  de- 
murrer. The  cases  cited  in  the  argument  for  the  appel- 
lant, being  cases  where  payment  had  been  made  on  forged 
orders,  and  it  was  held  that  money  thus  paid  to  an  inno- 
cent party  could  not  be  recovered  back  unless  notice  of 
the  forgery  had  been  given  on  the  same  day,  we  do  not 
deem  applicable  to  a  case  like  this.  The  reason  upon  which 
those  decisions  rest  does  not  exist  here. 

The  judgment  is  affirmed,  with  two  per  cent,  damages 
and  costs. 

L.  Barbour  and  J.  T.  Jackaony  for  appeUant. 

-4.  6r,  Porter  J  JB.  Harrison  «nd  W.  P.  Fishback^  for  appel- 
lees. 


The  State,  on  the  relation  of  Bhabpe,  v.  Bakes. 

Habvab  Corpus. — Appsals. — Section  577  of  the  code  applies  only  to  appeals 
from  interlocutory  orders  or  Judgments.  Where  a  final  Judgment  has 
been  rendered  upon  a  writ  of  habeas  eorpu$j  an.  appeal  will  lie  to  the 
Supreme  Court,  as  in  other  cases,  under  sections  550  and  556  of  the  code. 

Pabbnt  and  Child.— The  father  is  the  natural  guardian  of  his  infant  child 
and  is  entitled  to  the  custody  of  it.  But  if,  by  reason  of  immoral  or 
Tidous  habits,  he  is  unfit  to  hare  the  custody  and  training  of  his  child, 
the  court  wiU  refiise  to  award  it  to  him,  or  will  eren  direct  it  to  be  taken 
ftrom  him. 

Habkas  Corpus. — Dtfavt. — A  writ  of  habeoM  eorpua  proceeds  upon  the 
ground  of  an  illegal  restraint,  and  if  such  restraint  is  found  io  exist  it  is 
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tiie  duty  of  the  ooart  to  firoe  iho  person  from  it.  But  the  oonrt  is  not 
bound  to  deliyer  the  custody  of  an  infant  to  any  particular  person,  but 
should  do  so  if^  under  the  circumstances,  it  ought  to  be  done. 
Same. — If  no  restraint  is  found  to  exist,  and  the  inflint  is  of  an  age  of  dis- 
cretion, the  court  may  simply  declare  it  at  liberty  to  go  where  it  will.  But 
when  the  child  is  too  young  to  exercise  a  discretion,  or  haTc  a  choice,  it  is 
the  duty  of  the  cotirt  to  award  the  custody  to  the  person  legally  entitled 
thereto. 

APPEAL  from  the  Delaware  Circuit  Court. 

EujoTTy  J. — SharpCj  the  appellant,  petitioned  the  judge  of 
the  Delaware  Circuit  Court,  in  vacation,  for  a  writ  of  habeas 
corpusj  directed  to  Banks,  requiring  him  to  bring  before  the 
judge  at  chambers,  a  certain  male  child,  aged  three  years 
and  five  months,  and  show  the  cause  of  his  detention. 

The  petition  stated  that  Sharpe  was  the  father  of  the 
child,  the  mother  being  dead,  and  that  said  Banks  was  the 
grand-father.  A  writ  of  habeas  corpus  was  accordingly  is- 
sued, and  made  returnable  before  the  judge  at  the  court  house 
in  MumdCj  on  Saturday,  February  13th,  1864,  at  9  o'clock 
A.  M.  "Eo  return  was  made  to  the  writ  at  the  time  required. 
Afterward^  at  the  April  term,  1864,  of  said  Delaware  Circuit 
Court,  on  Shdrp^s  motion,  the  case  was  placed  on  the  docket 
of  the  court,  and  by  order  of  the  court  an  attachment  was 
issued  against  Banks,  directed  to  the  sheriff  of  Marshall 
*  -.county,  and  also  requiring  Banks  to  bring  with  him  the 
saici  child.  The  writ  of  attachment  was  served  and  returned 
at  the  October  term  of  the  court,  1864.  Banks  appeared 
and  moved  the  court  to  quash  and  set  aside  the  writ  of 
habeas  corpus.  The  motion  was  based  on  an  affidavit  alleg- 
ing, inter  cdia,  that  said  writ  was  delivered  to  him  on  the  llih 
of  February,  1864;  that  he  was  thereby  commanded  to  ap- 
pear before  the  judge  of  said  court  on  the  13th  of  the  same 
month,  at  the  court  house  in  Muncie;  that^  in  obedience  to 
the  writ,  he  did  appear  at  the  court  house  at  the  time  and 
place  as  commiinded,  with  said  child,  and  remained  there 
until  after  noon  of  said  day;  that  the  judge  did  not  appear, 
and  being  informed  that  he  was  absent  from  said  county, 
and  the  time  of  his  return  thereto  unoertain,  hejmidBanks^ 
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conld  not  return  said  writ;  that  he  had  but  a  short  tune 
previously  sold  his  farm  in  Delaware  county  and  purchased 
one  in  Marshall  county ,  in  this  State ;  that  previous  to  the 
service  of  the  writ  he  had  made  arrangements  to  move, 
with  his  family  and  stock,  to  said  last  named  county,  part 
of  his  property  being  then  on  the  road ;  that  he  could  not 
longer  remain  in  Delaware  county,  and  had  accordingly 
moved  in  good  fidth  to  Marshall  county,  where  he  had  ever 
since  continued  to  reside.  The  court  overruled  the  motion 
to  quash  the  writ.  Banks  then  filed  a  return  ta  the  writ. 
It  admits  that  Sharpe  is  the  father  of  the  child^  but  alleges 
that  the  child's  mother,  Desdemona  8harj>ei.wsi&iiie  daugh- 
ter of  said  JBankSy  and  the  latter  was-  consequently  the 
grandfather  of  the  child ;  that  said  Desdemona^  the  mother, 
died  on  the  10th  of  December^  1860,  when  said  child  was  only 
a  little  over  three  months  old,  and  in  very  feeble  health; 
that  on  her  death-bed  the  mother  and  Mher,  the  relator, 
gave  said  child  to  the  defendant  and  his  wife,  to  be  reared  as  ^. 
their  own  child  until  he  was  twenty-one  years  9f^age)  they 
to  have  the  entire  care,  custody  and  control  of  diejehild,  and 
to  raise  and  educate  it  without  charge ;  that,  in  pursuancei^efi 
said  agreement,  Sharpe  delivered  the  child  to  the}<l^tidsiit,  ^  >r 
who  has  kept  it  ever  since.  It  further  alleges  'thsj^  i^t^^ljte*^'  / 
time  he  took  the  child,  and  for  a  long  time  afterwai^  it  was  /^^ 
in  delicate  health,  and  required  the  utmost  care  and  atten-^* 
tion ;  that  by  his  care  and  attention  to  the  child  he  had  in* 
curred  a  large  expense,  which,  including  other  expenses  in* 
rearing  the  child,  amounted  to  the  sum  of  (800,  which  the* 
relator  had  not  paid  or  offered  to  pay.  The  return  further 
alleged  that  the  grand  &ther  and  grand  mother  had  beoome- 
greatiy  attached  to  the  child,  and  that  it  required  the  care^ 
and  attention  of  the  latter,  which  no  other  persott  could 
supply.  The  return  was  verified  by  the  affidavit  of  Banks^ 
l^arpe  filed  exceptions  to  the  sufficiency  of  the  rttvn,  but 
they  were  overruled  by  the  court  On  the  final  haaring  the* 
oourt  found  for  the  defen^ant>  and  ordered  and  adjudged) 
Vol.  XXV.— 82. 
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ihat  he  have  the  sole  control,  care  and  costod j  of  the  child, 
until  otherwise  ordered  by  the  court,  and  that  Sharpen  the 
relator,  pay  the  costs  and  charges  therein  expended.  Sharpe 
appeals. 

The  first  question  for  our  examination  is  that  of  the  jur- 
isdiction of  thk  court  of  the  appeal  The  record  shows 
that  Sharpe  prayed  an  appeal  at  the  time  the  final  order  and 
judgment  in  the  case  were  rendered  by  the  Circoit  Court, 
which  the  court  granted,  on  his  filing  a  proper  bond  in  the 
sum  of  (200,  with  Jacob  Bowers  as  his  surety,  within  thirty 
days  from  the  date  of  said  order.  The  bond  was  duly  filed 
as  required,  but  the  appeal  was  not  perfected  by  filing  a 
record  of  the  cause  in  this  court  within  the  time  limited  by 
the  statute.  The  record  before  us  was  filed  in  this  court 
on  the  5th  of  Februartfy  1866,  more  than  a  year  after  the 
final  order  in  the  case  in  the  court  below.  The  appellee 
insists  that,  under  the  statute,  the  appeal  must  be  taken  at 
the  time  the  final  <»*der  or  judgment  is  rendered  in  term, 
and  perfected  by  filing  the  bond,  and  also  the  transcript  of 
the  cause  in  this  court,  within  the  time  limited  by  the  stat- 
ute; that  having  fiiiled  to  file  the  transcript  as  required,  he 
thereby  abandoned  his  appeal,  and  is  not  authorized  to  ap« 
peal  in  vacatioif,  as  in  other  cases  of  final  judgment. 

The  appeal  prayed  in  term  was  evidentiiy  abandoned  by 
A  haixae  to  file  the  veeord  in  thk  court  within  the  time 
fimifted  by  the  statute.  If  the  appeal  can  be  sustained, 
it  must  be  on  Hie  ground  that  it  rndgfat  be  taken  in  v  aca* 
tion,  at^oiy  time  within  three  yean  fix>m  the  rendition  of 
the  judgment  la  the  Circuit  Court  Section  &76  of  the 
code  provides  that  appeals  to  this  court  may  be  taken 
fiom  an  interlocutory  order  of  any  Court  of  Common 
Fkas^  or  Circuit  Court,  or  judge  thereof,  ki  certain  speci- 
fied cases.  The  fourth  spedfiootion  reads  thus:  ^Orders 
$Bod  .judgments  upon  writs  of  hab9a$  corfms^  ^aade  m 
term  or  vacation.'*  And  the  S^VTOi  seotkfn  i»t>^les  ihai^ 
^Sudi  sppeals  may  be  tabem  a*  the  tenn  of  the  court  a* 
which  the  order  is  made;  or  when  made  in'  wusation. 
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the  appeal  may  be  taken  at  the  tune,  or  daring  the  next 
term;  the  appeal  shall  not  be  granted  until  the  appellant 
has  filed  an  appeal  bond,  as  m  other  cases  pf  appeal."  These 
provisions  of  4ihe  statute  apply  only  to  appeals  from  inter- 
locutory orders  or  judgments,  and  not  to  final  ones.  There 
may  be  interlocutory  orders  and  judgments  made  in  cases 
x>f  habeas  corpus  to  which  these  provisions  of  the  statute 
would  properly  apply,  but  here  the  orders  appealed  from 
are  final,  and  make  a  final  disposition  of  the  cause  and  pro- 
ceedings. They  constitute,  in  legal  efiect,  a  final  judgment 
in  the  case,  from  which  we  think  an  appeal  lies,  and,  in 
this  case,  is  properly  taken  under  sections  550  and  556  of 
the  code.  We  are  referred  to  StaUy  v.  Dorsety  11  Ind.  867. 
That  was  an  order  for  the  sale  of  the  real  estate  of  a  dece- 
dent for  the  payment  of  debts.  The  appeal  was  taken  in 
vacation,  after  liie  order  was  made,  and  before  the  cause  was 
finally  disposed  of.  But  in  Nichds  v.  Camdiu8j  7  Ind.  611, 
it  was  held  that  an  appeal  in  vacation  might  be  taken  from 
the  final  order  of  a  judge  on  a  writ  of  habeas  carpus^  without 
^ving  a  bond«  The  principle  decided  in  that  case  is  ap- 
plicable here. 

A  bill  of  exceptions  purports  to  set  out  all  the  evidence 
given  in  the  cause.  It  appears  from  the  evidence  that 
Sharpe  and  his  wife,  Desdenuma^  had  four  children;  that  a 
short  time  before  her  death,  the  mother  requested  that  her 
mother,  Mrs.  BankSy^shoxM  take  the  baby,"  the  child  in 
controversy,  ^'and  also  their  oldest  daughter;"  that,  after 
the  death  of  their  mother,  Banks  and  his  wife,  by  the  con- 
eent  of  SharpSy  took  the  two  children  to  their  home  and 
properly  provided  for  them;  that  subsequently  Sharpe  mar- 
ried a  second  wife,  and  then  desired  to  have  the  children. 
Banks  permitted  him  to  take  the  ^1^  but  refrised  to  give 
Up  the  little  boy.  The  bill  of  exceptions,  after  setting  f or& 
the  evidence  on  other  points,  makes  this  statement;  ^Itwas 
also  in  evidence  that  both  Amfe  and  iSAoipe  were  proper  per- 
sons to  have  the  care,  custody  and  education  of  the  child; 
nothing  being  sho?m  agunst  the  moial  character  of  ^  either.^ 
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The  statute  providing  for  the  appointment  of  gnardians 
for  minor  children  contains  the  following  provisions,  viz: 
"Every  guardian  so  appointed  shall  have  the  custody 
and  tuition  of  such  minor,  and  the  management  of  such 
minor's  estate,  during  minority,  unless  sooner  removed  or 
discharged  from  such  trust.  Provided^  that  the  father  of 
such  minor,  or  if  there  he  no  father,  the  mother,  if  suitable 
persons  respectively,  shall  have  the  custody  of  the  person, 
and  the  control  of  the  education  of  such  minor.*'    2  G.  & 

H.,  §  6,  p.  666. 

The  father  is  the  natural  guardian  of  his  infant  child,  is  re- 
sponsible for  its  raising  and  education,  and  has  the  right  to 
its  custody.  This  is  the  well  settled  rule,  and  the  statute  is 
simply  declaratory  of  the  right  as  it  existed  at  common  law. 
The  law,  however,  has  a  tender  regard  for  the  interest  of 
the  infant>,  and  in  case  it  is  made  to  appear  that  the  father, 
by  reason  of  his  immoral  and  vicious  habits  and  conduct,  is 
rendered  unfit  to  have  the  custody  and  training  of  his 
infant  child,  the  court  will  refuse  to  award  it  to  him,  or  will 
even  direct  it  to  be  taken  from  him  and  placed  where  its 
moral  training  will  be  properly  cared  for.  But  if  the  father 
be  a  suitable  person,  the  statute  is  express  that  he  shall  have 
the  custody  of  the  person  and  control  of  the  education  of 
h]B  minor  child.  A  habeas  corpus  proceeds  on  the  ground  of 
an  illegal  restraint,  and  if  upon  the  hearing  such  illegal 
restraint  is  found  to  exist,  it  is  the  duty  of  the  court  to  free 
the  person  frt>m  it,  but  the  court  is  not  bound  to  deliver  an 
infant  to  the  custody  of  any  particular  person,  but  nmy, 
and  indeed  should  do  so,  if,  under  the  circumstances,  it  is 
made  to  appear  that  it  ought  to  be  done.  The  court  should 
judge  upon  the  circumstances  of  the  particular  case,  and 
give  direction  aceordingly.  if  no  restraint  is  found  to 
exist,  and  the  infimt  is  of  suificient  age  to  be  capable  of 
using  a  discretion,  the  court  may  simply  declare  it  at  liberty 
to  go  where  it  wilL  But  where  the  child  is  too  young  to 
exercise  a  discretion  or  have  a  choice,  it  is  the  duty  of  the 
court  to  award  the  custody  to  the  person  legally  entitied  to 
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it;  '^  because  the  law  presnmeB  that  where  the  legal  pnsbodj 
isj  no  restraint  exists,  and  where  the  child  is  in  the  hands 
of  a  third  person,  that  presumption  is  in  favor  of  the 
father,"  The  King  v.  GreenhiUy  4  AdoL  &  EUis  624;  The 
King  v.  Isley  et  ux.j  5  id.  441 ;  Hex  v.  DdHvalj  3  Burr.  1486 ; 
Commonwealth  v.  Addicks  et  vx.y  5  Binn.  520. 

Ill  Bounell  v.  BerryhiUy  2  Ind.  613,  the  petitioner  was 
the  grand-father  of  the  children,  and  had  been  duly  ap- 
pointed their  guardian ;  they  were  of  the  ages  of  9  and  11 
respectively,  and  were  living  with  their  step-mother,  their 
father  and  mother  both  being  dead.  The  step-mother's 
character  was  unexceptionable,  and  she  had  taken  good  care 
of  the  children,  clothed  them  well  and  sent  them  to  schooL 
The  children  wished  to  remain  with  her,  and  were  not  wil- 
ling to  live  with  their  grand-father.  The  court  below  dis- 
missed the  writ,  and  ordered  that  the  children  be  left  at 
liberty  to  remain  with  the  step-mother.  This  court  reversed 
the  case,  and  instructed  the  court  below  to  render  judg- 
ment that  the  appellee  deliver  up  the  bodies  of  the  children 
to  their  guardian.  Blackfobd,  J.,  said:  ^^This  iaa  plain 
case  in  favor  of  the  guardian.  The  statute  is  express  upon 
the  subject  *  *  *  The  children,  being  under  the 
age  of  fourteen  years,  had  no  authority  under  the  statute 
to  choose  a  guardian,  and  we  consider  the  petitioner  to  have 
the  right,  without  regard  to  the  wishes  of  the  children,  to 
their  custody.  *  *  *  The  petitioner  stands  in  the 
same  situation  in  regard  to  the  custody  of  the  children  as  a 
fatiber." 

In  DaUon  v.  The  State,  6  Blaekf.  357,  it  was  held  that  the 
mother  of  an  illegitimate  child  is  its  natural  guardian,  and 
has  a  right  to  its  custody.  In  that  case,  the  mother  gave 
the  child  to  a  third  person  to  keep.  She  subsequently  mar- 
ried, and  then  she  and  her  husband  claimed  the  child,  and 
it  was  held  that  the  gift  of  the  child  by  its  mother  and 
natural  guardian  to  the  defendant,  did  not  deprive  her 
before  her  marriage,  nor  did  it  deprive  her  and  her  husband 
after  the  marriage,  of  the  right  to  the  custody  of  the  child 
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during  »it8  infancy.  See  also,  as  to  the  latter  point,  Mayne 
V.  Baldwin^  1  HsJst.  Ch.  B.  454.  These  cases  are  decisive 
of  the  case  at  bar.  The  father  is  admitted  to  be  a  suitable 
person;  the  child  is  too  young  to  exercise  a  discretion,  and, 
as  the  natural  gu^lrdian,  the  father  is  entitled  to  its  custody, 
and  the  court  erred  in  not  awarding  it  to  him.  This  is  not 
a  controversy  between  the  father  and  the  mother  of  the 
child,  living  apart,  in  which  courts  sometimes  exercise  a 
Hberal  discretion,  and  especially  if  it  should  appear  that  the 
child  is  of  such  tender  age  as  to  require  the  nursing  care 
of  the  mother.  The  leading  cases  on  this  whole  subject 
will  be  found  collected  in  Hurd  on  Habeas  Corpus,  p.  465, 
etseq. 

The  appellee  assigns,  as  a  cross-error,  the  overruling  of  his 
motion  to  set  aside  and  quash  the  writ  of  habeas  corpus. 
"We  think  the  court  did  right.  The  writ  of  haheas  corpus 
was  delivered  to  the  appellee  the  day  it  was  issued;  he  made 
no  return  to  it,  but  soon  afterward  removed  with  the  child 
from  Delaware  to  another  and  distant  county  in  the  State. 
The  faihire  of  the  judge  to  attend  at  the  court  house  at  the 
time  and  place  the  writ  was  returnable  was  not  the  fault 
of  the  relator.  The  writ  had  not  filled  its  office,  and  Sharpe 
was  entitled  to  have  it  returned,  and  to  a  hearing  upon  it. 
The  facts  set  up,  that  Banks  was  at  the  time  in  the  act  of 
removing  to  Marshall  county,  and  could  not  conveniently 
remain  longer  in  Delaware,  were  proper  matters  for  the  court 
in  disposing  of  the  attachment  for  contempt,  but  they  con- 
stituted no  valid  excuse  or  justification  for  his  failure  to 
return  the  writ,  and  abide  the  hearing  and  final  judgment 
of  the  court. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  remanded,  with  instructions  to  render  judg- 
ment that  the  appellee  deliver  the  body  of  the  child  to  lbs 
father. 

T.  J.  Sample^  for  appeDant 

TT.  March  and  W.  Brotherton,  for  appellee. 
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Love  and  Another  v.  "Wzus^ 

SuKDAT  Law. — ^Deed^ — ^A  deed  made  on  BuiidAj  is  Toid. 

Same.— Batificatiob  ot.— A  contrMt  not  otherwise  inmlid,  bni  void  only 

because  made  on  Sunday^  constitutes  an  exception  to  the  general  rule  that 

Toid  contracts  are  not  susceptible  of  ratification. 
Sams.— DxLiYE&T  or  Dssn. — A  deed  takes  effect  from  the  time  of  its  de- 

liyery,  and  though  signed  and  acknowledged  on  Simdaiff  if  deliyered  on 

another  day  it  is  a  valid  deed,  whatever  may  be  the  effect  upon  the  ao- 

knowledgment. 
Innocent  Purchasek.-— Where  a  deed  is  executed  on  Sunday,  but  by  the 

procurement  of  the  grantor  is  dated  upon  the  preeeding  day,  he  cannot 

assert  the  invalidity  of  the  deed  against  a  subsequent  6ona /da  purohaaor. 

APPEAL  from  the  Daviess  Circuit  Conrt. 

Elliott,  J. — This  was  a  suit  brought  by  WeHs,  the  appel- 
lee, against  the  appellants  to  recover  the  possession  of  a 
certain  tract  of  land. 

The  defendants  below  answered  by  a  general  deniaL  The 
court,  to  which  the  cause  was  submitted  for  trial  by  agree- 
ment of  the  parties,  found  for  Hie  plaintifil  A  motion  by 
the  defendants  for  a  new  trial  was  overruled;  judgment 
for  the  plaintiff.  The  defendants  appeaL  The  evidence  is 
made  a  part  of  the  record  by  a  bill  of  exceptions.  On  the 
trial,  the  plaintiff  gave  in  evidence  a  deed  of  conveyance 
in  fee,  to  himself,  for  the  land  in  controversy,  dated  Odiober 
25th,  1846,  from  Charles  F.  Welis  and  wife,  said  Charles  F. 
being  the  ori^nal  patentee  from  the  UraUd  States.  The 
defendants  then  gave  in  evidence  a  ^^^  from  the  plaintiff 
and  wife  to  the  ^onmUe,  Clevelqnd  and  IridianapoSs  8t^ 
Line  EaUroad  Company  ^  dated  the  26th  of  Aprils  conveying 
to  said  railroad  company  the  land  in  controversy^  in  fee 
ample.  This  deed  was  acknowledged  before  a  justice  of 
the  peace  of  Daviess  county,  the  certificate  of  actmowledg- 
ment  bearing  the  same  date  as  the  deed,  and  was  recorded 
in  the  recorder's  office  of  said  county  on  the  11th  day  of 
July  J 1866.    The  consideration  stated  in  the  deed  is  (1,000|. 


m 
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the  receipt  of  which  is  acknowledged.  The  defendants 
further  proved,  by  the  proper  deeds  of  conveyance,  that  the 
railroad  company,  for  a  valuable  consideration,  sold  and 
conveyed  said  land  to  Carpenter  and  Lovey  in  fee,  on  the  23d 
of  Juhfy  1856,  who,  on  the  2d  day  of  April,  1858,  sold  and 
conveyed  the  same  to  Oiir^er  H.  Smith.  These  deeds  were 
also  acknowledged  and  recorded;  that  from  the  railroad 
company  to  CarperUer  and  Love  was  recorded  June  30th, 
1857,  and  the  one  from  the  latter  to  Smith  April  26th,  1858. 
It  farther  appears  by  the  evidence  that  since  the  date 
of  the  last  named  deed,  the  said  Smith  has  deceased,  leaving 
surviving  him  three  children  who  are  his  heirs,  one  of 
whom  is  the  wife  of  the  defendant,  Love,  ^'who  claims  to 
have  the  possession  and  some  title  to  the  lands  mentioned 
in  the  complaint,  under  or  through  the  deeds  given  in  evi- 
dence by  the  defendants." 

The  defendants  having  closed  their  evidence,  the  plain- 
tiff, being  sworn,  was  permitted,  over  the  objection  of  the 
defendants,  to  testify  in  his  own  behalf  that  the  deed  exe- 
cuted by  him  to  the  railroad  company,  dated  April  26th, 
1856,  was  in  fact  executed  on  the  27th  of  AprU  of  that 
year,  the  same  being  Sunday.  He  testified,  in  substance,  as 
follows :  that  although  said  deed  from  him  to  the  railroad 
company  purports  to  have  been  executed  on  the  26th  day 
of  Aprilj  1856,  yet  that  in  fact  it  was  executed  and  ac- 
knowledged by  him  and  his  wife  on  the  27th  of  AprU,  1856, 
which  was  Sunday;  that  Asahd  C.  Page,  who  resided  in 
his  neighborhood,  was,  at  the  time  of  the  execution  of  the 
deed,  one  of  the  directors  of  said  railroad  company,  and 
negotiated  the  purchase  of  the  land  in  controversy  on 
behalf  of  the  company ;  that  said  Page  came  to  the  plain- 
tiff's house  the  day  the  deed  was  executed,  bringing  with 
him  the  justice  of  the  peace  who  took  the  acknowledgment, 
and  told  the  plaintiff  he  would  like  to  have  the  deed  that 
day,  to  which  the  plaintiff  assented.  The  deed  was  th^ 
psepaxed,  signed  and  acknowledged,  and  by  agreement 
between  Page,  the  plaintiff  and  the  justice,  the  deed  and 
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the  certificate  of  acknowledgment  were  dated  back  one 
day,  so  as  to  make  all  appear  to  have  been  done  on  Saturday ^ 
the  26th,  instead  of  Sunday^  the  27th  of  the  month.  At 
the  time  the  deed  was  executed,  ^Hhe  land  had  some 
small  improvements  on  it,  but  had  been  mostly  vacant  and 
wholly  unoccupied  since  that  time;  some  timber  had  been 
taken  off  since,  but  not  by  order  of  the  railroad  company 
that  he  was  aware  of."  The  plaintiff  further  testified  that 
he  had  done  nothing  since  to  ratify  the  deed;  ^Hhat  he  had 
never  since  had  possession  of  the  land,  or  exercised  any  acts 
of  ownership  over  it,  but  it  had  been  his  intention  ever  since 
a  short  time  after  the  deed  was  executed  to  reclaim  the 
land  at  some  time  or  in  some  way,  but  that  he  never  gave 
the  railroad  company,  or  any  body  claiming  the  land  under 
it,  any  notice  that  he  claimed  the  land  until  some  time 
in  June^  1864,  when  Love;  one  of  the  defendants,  came 
to  Washington^  the  county  seat,  to  sell  this  and  some  other 
lands,  in  pursuance  of  a  notice  previously  posted ;  that  on 
that  day  the  plaintiff  told  said  Love  Hhat  he  claimed  the 
land  in  controversy,  and  protested  against  its  sale;'  that 
in  consequence  of  said  notice.  Love  did  not  offer  to  sell  the 
land  in  controversy  on  that  day.  That  after  the  deed  in. 
question  was  executed  it  was  left  with  Browning^  the  justice 
of  the  peace  who  took  the  acknowledgment,  to  be  delivered 
to  Pagej  and  he.  Browning^  took  it  away  the  same  evening, 
and  the  plaintiff  never  saw  it  afterward  until  its  production 
on  the  trial." 

James  Wade  was  also  sworn  as  a  witness  for  the  plaintiff, 
and  in  his  evidence  substantially  corroborated  the  state- 
ments of  the  plaintiff  as  to  the  circumstances  attending  the 
execution  of  the  deed,  and  that  it  was  executed  on  Sunday » 

The  plaintiff,  WellSj  bases  his  claim  to  recover  the  land 
exclusively  on  the  ground  that  his  deed  to  the  railroad 
company,  having  been  executed  on  Sunday j  is  void,  and 
therefore  conveys  no  title  whatever  to  the  railroad  company. 

A  statute  in  force  at  the  time  the  deed  was  executed^ 
provides  ^  That  if  any  person  of  the  age  of  fourteen  years 
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and  upwards  shall  be  found  on  the  first  day  of  the  week, 
commonly  called  Sunday ^  rioting,  hunting,  fishing,  quarrel- 
ing, at  common  labor,  or  engaged  in  their  usual  avocations, 
works  of  charity  and  necessity  only  excepted,  such  person 
shall  be  fined,''  &c.  An  exception  is  also  made  in  favor  of 
those  who  conscientiously  observe  the  seventh  day  of  the 
week  as  the  SabbcUhy  travelers,  &c.    2  G.  &  H.,  481. 

In  Link  v.  ClemmenSj  7  Blackf.  479,  it  was  held,  under  a 
similar  statute,  that  a  replevin  bond  executed  on  Sunday 
came  within  the  term  ^^  common  labor,"  and  was  therefore 
void,  as  being  a  contract  prohibited  by  law. 

And  so  in  Beynolds  v.  Stephensony  4  Ind.  619,  it  was  held 
that  a  promissory  note  executed  on  Sunday  was  void.  In 
that  case  it  is  said:  ^^It  is  admitted  that  the  note  in  question 
was  made  on  Sunday.  Then  the  record  presents  this  ques- 
tion :  Did  the  making  of  it  constitute  an  act  of  '  common 
labor  ? '  We  think  the  statute  was  intended  to  prohibit  every 
description  of  secular  business  not  within  the  exceptions 
pointed  out  by  itself.  The  execution  of  this  note  was  secular 
business  and  not  embraced  by  the  exceptions.  This  view  is 
sustained  by  various  adjudications  made  upon  statutes,  the 
provisions  of  which  are  in  effect  the  same  as  ours.  Allen 
V.  Demingy  14  N.  H.  138;  Towle  v.  Larrahee^  26  Maine  464; 
Adams  v.  HamMy  2  Doug.,  (Mich.,)  73.  See  also  notes  to  2 
Parsons  on  Contracts  764,  e!* 

It  is  also  a  general  rule  of  the  law  that  void  contracts  are 
not  susceptible  of  ratification.  But  in  Banks  v.  WertSy  13 
Ind.  203,  it  was  held  that  contracts  not  otherwise  obnoxious, 
but  void  only  because  made  or  executed  on  Sunday ,  formed 
an  exception  to  the  general  rule,  and  were  susceptible  of 
subsequent  ratification.  We  think  the  ruling  in  that  case 
is  fully  sustained  by  the  authorities  there  referred  to,  as 
well  as  by  the  principles  of  right  and  reason.  Contracts 
prohibited  by  law,  because  they  are  in  their  nature  contrary 
to  public  policy,  or  repugnant  to  the  good  of  society  or  public 
morals,  are  void,  and  in  their  very  nature  incapable  of  sub- 
sequent ratificalion.    But  contracts  void  only  because  made 
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on  Sunday y  proper  and  lawful  in  all  other  respects,  stand  on 
a  different  basis,  and  may  well  form  an  exception  to  the 
general  rule  that  void  contracts  are  incapable  of  subsequent 
ratification. 

In  Adams  v.  Gay^  19  Yt  853,  it  is  said  that  contracts 
made  on  Sunday  should  be  held  an  exception,  in  some  sense, 
from  the  general  class  of  contracts  which  are  void  for  ille- 
gality. They  are  not  tainted  with  any  general  illegality, 
but  are  only  illegal  as  to  the  time  in  which  they  are  entered 
into.  It  is  not  sufficient  to  avoid  them  that  they  have 
grown  out  of  a  transaction  on  the  Sabbath,  and  although 
closed  upon  that  day,  yet  if  affirmed  upon  another  day,  they 
then  become  valid.  This  court,  in  Banks  v.  Werts,  supra, 
after  referring  to  this  and  other  cases,  add:  ^^ These  de- 
cisions relate  alone  to  contracts  made  on  Sunday,  They 
proceed  on  the  ground  of  a  retention  of  the  property, 
and  a  subsequent  ratification  by  the  parties ;  and  in  principle 
they  seem  to  be  correct." 

Here,  WeUsy  after  executing  the  deed,  abandoned  the  pos- 
session of  the  land  to  the  railroad  company,  retained  and  . 
still  retains  the  purchase  money,  set  up  no  claim  to  the  land,  i 
and  exercised  no  acts  of  ownership  whatever  over  it,  for^ 
a  period  of  over  eight  years.  Now,  applying  to  these  facts  ' 
the  principles  laid  down  in  the  cases  above  referred  to,  I 
it  seems  but  reasonable  to  hold  that  by  these  acts,  both  j 
affirmative  and  negative,  the  execution  of  the  deed  was  ^ 
subsequently  ratified  by  Welis.  But  we  do  not  place  ther 
decision  of  the  case  on  this  ground. 

Another  question  is  incidentally  presented  by  the  record 
in  this  case.  A  deed  takes  efiect  from  the  time  of  its 
delivery,  and  not  from  the  time  it  may  be  signed  and 
acknowledged.  It  may  be  drawn  up,  signed,  and  even 
acknowledged  on  Sunday,  but  if  not  delivered  until  a  sub- 
sequent day  it  is  a  valid  deed,  whatever  might  be  the  effect 
of  the  aclmowledgment  made  on  Sunday.  2  Parsons  on 
Contracts  764,  g,  and  authorities  there  cited.  The  evidence 
in  the  case  at  bar  does  not  showwhen  the  deed  was,  in  fact« 
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delivered.  It  does  not  show  that  it  was  delivered  on  Sun- 
day. The  only  evidence  bearing  on  the  point  is  that  of  the 
plaintiff,  who,  ae  we  have  seen,  testified  that  when  the  deed 
was  executed  "  it  was  left  with  Brcwningj  the  justice  who 
took  the  acknowledgment,  to  be  delivered  to  Page,  and 
he,  Browning,  took  it  away  the  same  evening/*  P(igej  to 
whom  Browning  was  to  deUver  the  deed,  was  the  agent  of 
the  railroad  company,  but  there  is  no  evidence  to  show  that 
Browning  was  an  agent  of  the  company.  He  went  to  Wellsf 
Hth  fi'J'^j  but  in  taking  the  acknowledgment  he  was  trans- 
acting business  for  Wells,  and  not  for  the  railroad  company. 
Welh  delivered  the  deed  to  Browning,  or  rather  the  latter 
retained  it  to  be  delivered  to  Page,  the  agent  of  the  com- 
pany, and,  as  far  as  is  shown  by  the  evidence.  Browning 
seems  to  have  been  the  agent  of  Wdls  for  the  delivery  of 
the  deed  to  Page,  and  the  evidence  is  silent  as  to  when  the 
delivery  was  actually  made. 

But  assuming  that  the  deed  was  delivered  on  Sunday, 
the  question  then  arises,  can  Wells,  who  executed  the  deed 
to  the  railroad  company,  set  up  its  invalidity  against  the 
subsequent  vendees  of  the  company,  who  purchased  the 
land  for  a  valuable  consideration,  in  good  faith,  and  with- 
out notice,  either  actual  or  constructive^  that  the  deed 
was  executed  on  Sunday  f  We  are  clear  in  the  opinion  that 
he  cannot. 

The  evidence  shows  that  at  the  instance  of  Wells,  both 
4the  deed  and  the  justice's  certificate  of  acknowledgment 
were  ante-dated,  to  make  it  appear  that  the  deed  was  a 
valid  one,  and  upon  its  face  it  did  so  appear.  In  this  con- 
dition it.  was  delivered  to  the  railroad  company,  and  sent 
to  be  recorded.  Wells  abandoned  the  possession  of  the 
land  and  claimed  no  interest  in  it  Fnder  these  circum- 
stances, it  appearing  from  the  deed  that  the  railroad  com- 
pany had  a  perfect  and  indefeasible  title  to  the  land.  Car- 
penter and  Love  purchased  it  for  a  valuable  consideration^ 
in  good  faith,  and  without  any  notice  whatever  that  WdW 
deed  to  the  raibroad  company  was  executed  on  Sunday; 
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and  Btill  WeUs  gave  tiiem  no  notice  of  the  £Eict,  nor  did  he 
assert  any  claim  or  title  to  the  land  for  years  after  they  sold 
and  conveyed  it  to  Smith.  Under  these  circumstances,  if 
WeUs  can  be  allowed  to  reclaim  the  land  by  showing  that 
the  deed  is  void  because  it  was  executed  on  Sunday,  it 
will  be  permitting  him,  by  his  own  unlawful  act,  to  per- 
petrate a  gross  fraud  upon  innocent  purchasers.  To  such 
an  act  the  law  will  not  lend  its  aid  or  give  its  sanction. 

Mr.  Story  says :  ^^Ko  man  can  reasonably  doubt  that  if  a 
party,  by  the  willful  suggestion  of  a  falsehood,  is  the  cause 
of  prejudice  to  another,  who  has  a  right  to  a  full  and 
correct  representation  of  the  fact,  his  claim  ought,  in  con- 
science, to  be  postponed  to  that  of  the  person  whose  confi- 
dence was  induced  by  his  representation.  And  there  can 
be  no  real  difference  between  an  express  representation,  and 
one  that  is  naturally  or  necessarily  impUed  from  the  cir- 
cumstances. The  wholesome  maxim  of  the  law  upon  this 
subject  is,  that  a  party  who  enables  another  to  commit  a 
fraud  is  answerable  for  the  consequences.''  1  Story's  Eq., 
§  884,  p.  412.  Here,  WeUSy  by  executing  and  delivering  the 
deed  to  the  railroad  company,  and  intentionally  giving  to  it 
a  false  date,  so  as  to  make  it  appear  valid  on  its  face,  enabled 
the  latter  to  practice  a  fraud  on  innocent  purchasers.  See, 
also,  CommonweaUh  v.  Kendigj  2  Penn.  St.  R.  448 ;  Bhxsmne 
V.  WiUiamSy  8  Bam.  &  Cress.  232 ;  FenneU  et  al.  v.  Bidlery  6 
id.  406;  2  Parsons  on  Contracts  765. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial,  and  for  further  proceedings  not 
inconsistent  with  this  opinion* 

W.  E.  Niblack  and  W.  H.  Wdf,  for  appeDants, 

J3.  A.  ClemeniSjjr.y  for  appellee. 
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Seeen  and  Another  v.  HuNTiNdTON. 

• 

Svwiiaxt  BT  DiVAU&T.-*-RBUsr  Fnoic. — ^Where  »  judgment  hu  been  ren- 
dered by  default)  a  motion  to  eet  aside  the  default^  or  some  proeeeding  to 
be  reliered  from  the  judgment,  or  te  review  it,  must  precede  an  appeal  to 
the  Supreme  Court. 

Suits  aoaihst  UiiitED  Statxs  Omens. — Suit  against  A  and  B  for  assault 
and  battery  and  false  imprisonment.  B  appeared  and  filed  an  affidavit 
stating  that  at  the  time  of  making  the  arrest  complained  of  ho  was,  and 
still  is,  the  deputy  of  A,  who  was  proTost  marshal  for  the  fourth  con- 
gressional district  of  the  State  of  Indiana^  under  the  authority  of  the 
President  of  the  United  States,  He  also  tendered  a  bond,  conditioned  tliat 
the  defendants  would  file  the  process  and  proceedings  against  them  in  the 
Circuit  Court  of  the  Umtsd  State*  for  the  district  of  Indiana^  &C.,  and 
thereupon  moTed  to  haye  the  cause  transferred  to  that  court. 

ffeldj  that  the  affidavit  was  bad  for  not  alleging  that  the  arrest  complained 
of  was  made  by  yirtue  or  under  color  of  authority  deriyed  from  the 
President,  or  from  some  act  of  Congress. 

APPEAL  from  the  BipUy  Circuit  Court, 

Ray,  J. — Euntington  filed  his  complaint  against  Skeen  and 
McQuistOHj  for  assault  and  battery  and  false  imprisonment 
The  summons  was  retomed  as  follows:  <^ Served  this 
summons  by  leaving  a  certified  copy  of  the  same  at  the 
residence  of  John  C.  McQuiston^  and  by  reading  to  Jeremiah 
D.  Skeen"  Skeen  appeared  in  court  and  filed  an  affidavit 
setting  forth  that  at  the  time  of  making  the  arrest  alleged 
in  the  complaint  he  was  the  ^^  deputy  of  McQuistonj  who 
was  provost  marshal,  under  the  authority  of  the  President 
of  the  United  States^  for  the  fourth  congressional  district 
of  the  State  of  Indiana,  and  that  said  McQaisUm  has  con- 
tinued to  hold  said  office  of  provost  marshal  from  that  time 
to  the  present,  and  this  defendant  has  continued  to  be  the 
deputy  of  said  McQuiston  till  this  time."  The  affidavit  was 
accompanied  by  a  bond,  conditioned  that  the  appellants 
would  file  the  process  and  proceedings  against  them  in  the 
Circuit  Court  of  the  United  States  for  the  district  of  Indiana^ 
on  the  first  day  of  its  next  sessioui  and  would  appear  and 
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abide  by  the  order  of  said  court  in  the  premises.  There- 
upon said  Skeen  moved  the  court  to  transfer  the  cause  to  the 
Circuit  Court  of  the  United  StateSy  which  motion  the  court 
overruled,  and  Skeen  excepted.  Afterward  the  appellants, 
failing  to  answer  or  make  any  defense  to  the  action,  were 
defaulted;  the  damages  were  assessed  by  a  jury,  and  judg- 
ment was  rendered  against  them  on  the  verdict. 

The  only  questions  presented  by  counsel  are :  1.  Was 
the  service  upon  McQuiston  sufficient  to  authorize  a  judg- 
ment by  default  against  him?  2.  Did  the  court  below  err 
in  refusing  to  certify  the  cause  to  the  Circuit  Court  of  the 
United  States  f 

The  question  of  service  we  cannot  consider,  as  it  has  been 
ruled  by  this  court  that  where  judgment  has  been  taken  by 
default,  a  motion  to  set  aside  the  default,  or  proceedings  for 
relief  from  the  judgment,  or  to  review  it,  must  precede  an 
appeal  to  this  court.  Blair  et  al.  v.  DaviSj  9  Ind.  236 ;  JHizr- 
lan  et  ux,  v.  Edwards^  AdmW^  18  Ind.  430 ;  Frasier  et  vx.  v. 
Hubbky  id,  432 ;  Kirby  v.  Bobbins,  id.  470.  These  cases  have 
been  consistently  followed,  BXid  must  be  regarded  as  the 
rule  in  this  court. 

The  5th  section  of  the  "  act  relating  to  habeas  corpus j  and 
regulating  judicial  proceedings  in  certain  cases,''  passed  by 
the  Congress  of  the  United  StaJtes,  and  approved  March  8, 
1863,  provides  "that  if  any  suit  or  prosecution,  civil  or 
criminal,  has  been  or  shall  be  commenced  in  any  state  court 
against  any  officer,  civil  or  military,  or  against  any  other  per- 
son, for  any  arrest  or  imprisonment  made,  or  other  trespass 
or  wrong  done  or  committed,  or  any  act  omitted  to  be  done, 
at  any  time  during  the  present  rebellion,  by  virtue  or  under 
color  of  any  authority  derived  from,  or  exercised  by  or 
under,  the  President  of  the  United  StaieSy  or  any  act  of  Con- 
gress, and  the  defendant  shall,  at  the  time  of  entering  his 
appearance  in  such  court,  or  if  such  appearance  shall  have 
been  entered  before  the  passage  of  this  act,  then  at  the  next 
session  of  the  court  in  which  such  suit  or  prosecution  is 
pending,  file  a  petition  stating  the  &ct8^  and  verified  by 
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affidavit,  for  the  removal  of  the  cause  for  trial  at  the  next 
Circuit  Court  of  the  United  States^*  &c.,  and  shall  also  file  a 
proper  bond,  the  court  shall  proceed  no  further  in  the  cause, 
but  upon  filing  copies  of  such  proceedings  in  the  Circuit 
Court  of  the  United  States  for  that  district,  that  court  shall 
take  jurisdiction  of  the  action. 

In  the  case  now  under  consideration,  the  affidavit  does 
not  aver  that  the  false  imprisonment  with  which  the  appel- 
lants are  charged  was  made  by  virtue  or  under  color  of 
any  authority  derived  from,  or  exercised  by  or  under, 
the  President  of  the  United  States^  or  any  act  of  Con- 
gress, and  the  court  therefore  properly  refused  to  sustain 
the  motion  to  stay  proceedings.  If  the  act  complained  of 
was  performed  under  such  authority,  the  failure  to  so  aver 
in  the  affidavit  may  have  resulted,  accompanied  as  it  was  by 
a  neglect  to  make  any  defense  to  the  action,  in  great  wrong 
to  the  appellant  who  filed  the  application,  but  that  injury 
results  from  the  gross  neglect  of  the  person  who  prepared 
the  affidavit,  and  to  him  he  must  look  for  relief.  We  do 
not  presume  that  the  counsel  appearing  in  this  court  are 
chargeable  with  such  failure. 

The  appeal  of  McQuiston  is  dismissed,  with  costs,  no 
question  being  properly  presented  by  the  record  for  review 
in  this  court,  and  as  to  the  appellant  Sheeny  the  judgment 
is  affirmed  as  to  the  error  assigned,  with  costs. 

J.  8.  Scobey^  for  appellants. 


Thh  Citt  of  Loganspobt  t;.  Wbight. 

OiTBS.— -In  VOL  action  where  a  oity  is  a  party  it  will  he  preeumed,  nothing 
appearing  to  the  oontrary,  that  it  is  iaoorporated  under  the  general  law 
for  the  inoorporaiion  of  oiUei. 
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Plbadino. — ^Public  Btatutx. — ^Where  a  duty  is  imposed  by  the  proTisions 
of  a  public  statute,  the  pleader  is  only  bound  to  allege  the  facts  which 
bring  the  case  within  the  law. 

CiTBCs. — ^PowsBS. — ^Where  a  public  body  or  o£Scer  is  clothed  by  statute  with 
power  to  do  an  act  which  concerns  the  public  interest,  or  the  rights  of 
third  parties,  the  execution  of  the  power  may  be  insisted  on  as  a  duty, 
though  the  statute  be  only  permissive  in  its  terms. 

Same. — Liabilitt  fob  Mivistebial  Acts. — An  ordinance  of  a  municipal 
corporation  directing  the  construction  of  a  work  within  the  general  scope 
of  its  powers  is  a  judicial  act^  for  which  the  corporaiion  is  not  responsible, 
but  the  execution  of  the  work  is  a  ministerial  act,  and  the  corporation  is 
responsible  that  it  be  done  in  a  safe  and  skillful  manner. 

Pleadibo. — A  party  cannot  complain  of  the  sustaining  of  a  demurrer  to 
one  paragraph  of  his  answer,  where  he  has  had  the  tall  benefit  of  the 
same  defense  under  another  paragraph* 

Special  Fibdimo. — ^Pbactice. — ^Where  the  court  trying  a  cause  has,  under 
section  841  of  the  code,  stated  the  facts  found  in  writing,  and  the  conclu- 
sions of  law  upon  them,  the  party  desiring  to  bring  the  judgment  ini 
reyiew  should  except  to  the  conclusions  of  law  as  stated. 

APPEAL  from  the  Cass  Circuit  Court. 

Elliott,  J. — Suit  by  Wright  against  the  appellant.  The* 
complaint  avers  that  on,  &e.,  the  city  did  erect  and  construct 
an  imperfect  and  insufficient  sewer  across  Berkley  street,  »t 
street  within  the  limits  and  jurisdiction  of  the  city,  whicHi 
street  had  been  before  that  time,  to-wit,  on,  &c.,  so  graded 
by  the  city  as  to  require  a  passage  for  the  water  falling  on' 
the  premises  of  the  plaintiff,  to  pass  under  and  acvoss  the 
street,  to  find  its  ordinary  channel  and  passage;  that  tUc 
plaintiff  was  the  owner  of  part  of  lots  1  and  2,  and  all* 
of  lots  6,  7,  9  and  10,  in  Wrighfs  £rst  addition  to  the 
town  of  Logansport^  lyilig  adjoining  Berldey  street,  within> 
the  corporate  limits  of  the  ^ity,  upon  which  was  situated^ 
four  houses,  dut-hoases  and  fences  of  great  value,  to-wit:: 
of  the  value  of  ^00,  which  were  so  situated  east  of  and 
adjoining  Berkley  street,  that  before  the  erection  of  the* 
embankments  and  construction  of  the  sewer,  the  water 
fiEilling  on  the  premises  of  the  plaintiff  would  pass  and  flow 
over  Berkley  street  and  off  the  premises,  but  by  reason  of 
the  construction  of  the  embankment  and  of  the  sewer  in 
aa  imperfect  manner,  the  same  was  obstructed,  washed  up 
Vol.  XXV.— 88. 
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and  rendered  useless  as  a  sewer,  and  the  lots  and  tenements 
were  flooded  with  back  water,  and  the  tenements  rendered 
useless  for  the  purposes  of  rent  or  occupation,  and  greatly 
injured  by  rot  and  decay;  that  the  property  was  of  the 
reasonable  rental  value  of  $200  per  annum ;  that  the  prop- 
erty  was  subject,  in  all  heavy  rains,  to  such  overflow,  up 
to  the  commencement  of  this  siut;  and  that  the  failure  to 
construct  a  sufficient  sewer  across  Berkley  street  was  to  the 
^eat  damage  of  the  plaintiff,  to-wit:  $1,000.  The  defend* 
.ant  demurred  to  the  complaint.  The  demurrer  was  over« 
ruled,  and  this  is  assigned  for  error. 

It  is  urged  that  the  complaint  is  bad  for  not  setting  out 
the  charter  of  the  city,  showing  its  duty  in  the  premises. 
There  is  nothing  in  this  objection.  It  will  be  presumed, 
nothing  appearing  to  the  contrary,  that  the  city  is  incor- 
porated imder  the  general  law  for  the  incorporation  of 
cities.  By  that  law  it  is  provided  that  <^  the  common  coun- 
cil shall  have  exclusive  power  over  the  streets,  highways, 
alleys  and  bridges  within  such  cily,  and  to  lay  out,  survey 
and  open  new  streets  and  alleys,  and  straighten,  widen  and 
otherwise  alter  those  already  laid  out,  and  to  make  repairs 
thereto,  and  to  construct  and  establish  sidewalks,  crosdngs, 
drains  and  sewers."    1  G.  &  H.,  §  59,  p.  231. 

When  a  duty  is  imposed  by  tilie  provisions  of  a  public 
statute,  it  is  not  necessary  to  aver  that  duty;  the  pleader  is 
only  bound  to  allege  the  facts  which  bring  the  case  within 
the  law.  Public  statutes,  and  the  facts  which  they  recite  or 
state,  must  be  noticed  by  the  courts,,  without  their  being 
stated  in  pleading.  1  ChittT's  Pleadings,  9th  Am.  £d.,  from, 
the  6th  London  Ed.,  216. 

When  a  public  body  or  officer  is  clothed  by  statute  with 
power  to  do  an  act  which  concerns  the  public  interest,  or  ^ 
the  rights  of  third  persons,  the  execution  of  the  power 
may  be  insisted  on  as  a  duty,  Aough  the  statute  creating  it 
be  only  permissive  in  its  terms.  Tke  City  of  Hew  York  v. 
J^urze,  8  Hill  612.  It  was  held  in  tiiat  case  that  the  corpor- 
4ition  of  the  city  of  New  York  is  bound  to  repur  the 
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sewers,  &c.,  oonstructed  by  it,  and  that  if  an  inhabitant  be 
ii^ured  by  reason  of  its  neglect  in  this  particular,  he  may 
maintain  an  action  against  the  city  for  his  damages.  In 
£os3  V.  Tlie  City  of  Madison^  1  Ind.  281,  the  court  held  that 
municipal  corporations  are  responsible  to  the  same  extent 
and  in  the  same  manner  as  natural  persons,  for  injuries  oc- 
casioned by  the  negligence  or  unsldUfulness  of  their  agents 
in  the  construction  of  worlcs  for  the  benefit  of  the  cities 
,  under  their  government. 

An  ordinance  of  a  city  corporation  directing  the  construc- 
tion of  a  work,  within  the  general  scope  of  its  powers,  is  a 
judicial  act,  for  which  the  coiporation  is  not  responsible ; 
but  the  proeecution  of  the  work  is  ministerial  in  its  charac- 
ter, and  the  corporation  must  therefore  see  that  it  is  done  in  a 
safe  and  skillful  manner.  2%e  Bochester  White  Lead  Company 
V.  The  CUy  of  Bochester^  8  Comstock  468.  In  that  case,  the 
corporation  of  the  city  of  Bochester j  having  power  "  to  cause 
common  sewers,  drains,  &c«,  to  be  made  in  any  part  of  the 
city,"  directed  a  culvert  to  be  built  for  the  purpose  of  con- 
ducting the  water  of  a  natural  stream,  which  had  previously 
been  the  outlet  through  which  the  surface  water  of  a  portion 
of  the  city  had  been  carried  ofi'.  A  freshet  having  occur- 
red, the  culvert,  in  consequence  of  its  want  of  capacity,  and 
the  unskillfulness  of  its  construction,  failed  to  discharge  the 
waters,  so  that  they  were  set  back  upon  the  factory  of  the 
plaintifiB,  and  iijured  thmr  property  situated  thereon.  It 
was  held  that  the  city  corporation  was  liable  for  the  damage. 
In  Uie  Cittf  of  Daykm  v.  Pease^  4  Ohio  St  R.  80,  the  plain- 
tiff  had  judgment  for  the  damage  to  his  mill,  occasioned  by 
the  falling  of  a  stone  bridge,  erected  by  the  city  across  the 
canal  on  one  of  the  streets.  In  Uoyd  v.  The  City  of  New 
Yorlcy  1  Seld.  869,  the  plaintiff  recovered  for  the  value  of  a 
horse,  whose  dealh  was  occasioned  by  the  negligence  of  an 
officer  of  the  city  in  leaving  open  a  public  sewer,  during  the 
night,  while  undergoing  repairs. 

The  defendant  answered  in  seven  paragraphs.  The  4th, 
5th  and  7th  were  rejected  on  motion,  and,  not  being  made 
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a  part  of  the  record  by  bill  of  exceptions,  are  not  properly 
before  us,  and  cannot  be  considered.  A  demurrer  was  sus- 
tained to  the  2d,  8d  and  6th,  and  this  is  assigned  for  error* 

The  first  paragraph  is  the  general  denial.  The  second 
alleges  that  the  plaintiff  was  not,  at  the  time  of  the  com- 
mencement of  the  suit,  the  owner  of  the  real  estate  and  lots 
described  in  his  complaint.  This  amounts  to  no  more  than 
the  general  denial,  and  as  the  defendant  had  the  benefit  of 
that,  he  cannot  complain  of  the  action  of  the  court  in  sus- 
taining the  demurrer  to  this  paragraph.  The  third  avers 
that  since  the  commencement  of  the  suit  the  plaintiff  has 
sold  and  disposed  of  the  real  estate  and  lots  described  in  his 
complaint.  A  sale  and  conveyance  of  the  real  estate  did 
not  caf  ry  with  it  the  right  of  action  set  out  in  the  complaint. 
The  6tb  paragraph  alleges  that  the  injuries  complained  of 
did  not  accrue  to  the  plaintiff  within  two  years  next  before 
the  commencement  of  the  suit  An  action  for  injuries  to 
property  may  be  brought  within  six  years.  2  G.  &  H.,  § 
210,  clause  3,  p.  158. 

Trial  by  the  court.  At  the  request  of  the  defendant, 
under  section  841  of  the  code,  2  G.  &  H.,  207,  the  court 
found  the  facts  specially,  in  writing,  and  then  stated  the  con* 
elusions  of  law  upon  them.  The  defendant  did  not  except, 
but  moved  the  court  for  a  new  trial,  which  was  overruled, 
and  the  defendant  excepted  to  that.  The  evidence  is  not 
in  the  record.  If  the  defendant  desired  to  prepare  his  case 
for  a  review  in  this  court  under  section  841,  supra^  the  cor- 
rect practice  required  him  to  except  to  the  conclusions  of 
law.  Smith  et  al.  v.  Jeffries^  ante  p.  876 ;  Addleman  v.  Erwin 
et  /d.y  6  Ind.  494. 

The  judgment  is  aflirmed,  with  costs,  and  one  per  cent 
damages. 

D.  Z>.  Pratt  and  i>«  P.  Baidtmriy  for  appellant 
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Divorce. — ^Upon  the  trial  of  a  suit  for  divorce,  where  the  defendant  had 
filed  a  cross-petition,  the  court  found  that  a  divorce  ought  to  be  granted, 
"not  upon  the  application  of  either  party,  but  upon  the  whole  case." 

Held^  that  under  the  statute  a  divorce  can  only  be  granted  upon  the  applica- 
tion of  the  injtbred  party,  and  a  finding  in  favor  of  one  party,  and  against 
the  other,  is  necessary  to  authorize  a  diTorce. 

APPEAL  from  the  Carroll  Common  Pleas. 

Frazeb,  C.  J. — This  was  a  divorce  case.  There  was  a 
cross-petition,  also  praying  a  divorce.  The  finding  of  the 
court  was  that  a  divorce  ought  to  be  granted,  ^''not  upon 
the  application  of  either  party,  but  upon  the  whole  case," 
and  there  was  a  decree  dissolving  the  marriage,  and  a  judg- 
ment against  the  plaintiff  for  costs.  The  defendant  appeals. 
'Wqs  the  decree  proper  upon  the  finding? 

The  following  provisions  of  the  divorce  act  bear  upon 
the  question  before  us:  "Sec.  7.  Divorces  shall  be  decreed 
upon  the  application  of  the  injured  party."  &c.  2  G.  &  H., 
350.      * 

Sec.  14.  "In  addition  to  an  answer  the  defendant  may 
file  a  cross-petition  for  divorce,  and  when  filed  the  court 
shall  decree  the  divorce  to  the  party  legally  entitled  to  the 
same."    Id.  852. 

Sec.  23.  "  The  divorce  of  one  party  shall  fully  dissolve 
the  marriage  contract  as  to  both."    Id.  854. 

It  will  be  seen  that  a  divorce  can  only  be  decreed  "upon 
the  application  of  the  injured  party."  A  finding  in  favor 
of  one  party,  and  against  the  other,  is  necessary  therefore  to 
give  authority  to  the  court  to  decree  a  divorce.  The  court, 
in  the  case  before  us,  had  no  finding  upon  which  to  base 
the  decree.  The  statute  has  not  invested  our  courts  with 
power  to  decree  a  divorce  merely  upon  the  notion  that  the 
parties  should  be  separated,  for  some  undefined  reason,  for 
which  neither  can  legally  claim  a  divorce  against  the  other. 
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Nor  does  it  matter  that  both  may  have  prayed  a  divorce. 
Their  concurrent  wish,  or  even  consent,  will  not  justify  a 
divorce.  The  suit  is  not  an  ordinary  civil  one,  with  two 
adverse  parties  of  record,  but  the  marriage  relation  is  one 
which  largely  aftects  the  public  well-being,  and  society  is 
therefore  vitally  interested  in  it.  That  public  concern,  as 
it  finds  form  and  expression  in  our  legislation,  and  in  the 
policy  of  all  christian  states,  is  against  the  Indiscriminate 
and  wholesale  granting  of  divorces. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  cause  at  the  plain- 
tiff's costs. 

Jl  (7.  ^  J.  Applegate,  for  appellant. 


[nbianapolis  v.  Thb  Grand  JVIasteb, 

THE  GrAIH)  LoDGB  OF  INDIANA. 


Tax^tion.-^Chajutable  AasociATiOK. — Suit  ioeigoin  the  coUeetion  of  taxes 
assessed  upon  the  building  oommonly  known  as  Mcuonie  Hall.  The  com- 
plaint alleged  that  the  Orand  Master^  &c.|  was  a  benoTolent  corporation  \ 
that  the  building  was  used  for  purposes  of  uniyersal  be&eTolence  and 
charity. 

Meld^  that  the  aUegations  made  a  ease  entitling  the  property  to  exemption* 
under  the  statute. 

ExEMPTioir  FROM  TAXATION. — CoKSTAUCTiON  OF  8tatute. — The  general 
policy  of  this  state  is  to  subject  all  priyate  property  to  the  burden  of 
taxation,  and  hence,  statutes  exempting  property  from  taxation  must  be 
strictly  construed. 

Sake. — ^Litekabt  Institvtionb. — ^In  fayor  of  literary  and  scientifio  institu- 
tions possibly  a  more  liberal  construction  would  be  required,  for  the  reason 
that  the  encouragement  of  educational  facilities  is  in  ftirtherance  of  a 
publio  policy  manifested  in  our  constiiukion  and  laws. 
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Sams. — ^The  use  of  a  building  by  leesees  for  conoerU,  or  for  mercantile  pur- 
poses, is  not  a  use  by  a  charitable  institution  within  the  meaning  of  the 
statute,  though  the  rents  deriyed  therefrom  are  doToted  to  charitable 
uses. 

GBAniTABLX  SociXTT.— LodTATiov  vo  ▲  Classw— That  an  institution  limits 
its  benefactions  to  the  membership  of  a  particular  religious  or  secular 
organization  does  not  depriye  it  of  the  character  of  a  charitable  insti- 
tution. 

APPEAL  from  the  Marion  Circuit  Court. 

Erazer,  C.  J. — This  was  a  suit  to  restrain  the  collection 
of  city  taxes  upon  the  building  in  Indianapolis  commonly 
known  as  Masonic  JIaUy  and  the  lot  upon  which  it  stands, 
being  the  property  of  the  plaintiff,  a  benevolent  corpora- 
tion. The  first  paragraph  of  the  complaint  averred  that 
the  plaintiff  was  a  benevolent  and  charitable  institution; 
that  the  building  had  been  erected  and  was  used  for 
purposes  of  ^'universal  benevolence  and  charily,  and  the 
relief  of  suffering  humanity  wherever  it  exists,  but  more 
immediately  and  especially  the  relief  of  indigent  and  dis- 
tressed worthy  Free  Masons^  their  widows  and  orphans, 
and  the  support  of  the  latter  without  reward,"  and  that  the 
entire  income,  rents  and  revenues  derived  from  the  prop- 
erty were  for  all  time  exclusively  devoted  to  those  purposes. 
A  demurrer  to  this  paragraph  was,  we  think,  correctly 
overruled.  The  statute  is  plain,  that  "every  building  erec- 
ted for  the  use  of  any  benevolent  or  charitable  institu- 
tion, &c.,  and  the  taract  of  land  on  which  such  building 
is  situate,  not  exceeding  twenty  acres,"  shall  be  exempt 
from  taxation.  1  Q.  &  H.  70.  Tested  by  the  most  rigid 
rules  of  strict  construction,  this  paragraph  makes  a  case 
within  the  statute. 

The  complaint,  though  an  entire  things  and  counting  upon 
only  one  cause  of  action,  appears  in  the  transcript  to  be 
divided  into  six  paragraphs,  in  accordance  with  a  motion 
of  the  defendant  for  that  purpose.  It  does  not  appear  that 
any  order  was  made  by  the  court  upon  the  motion,  and  we 
are  therefore  loft  to  infer,  the  fBictB  not  being  shown,  that 
the  plaintiff  voluntarily  did  it,  thus  obviating  any  occasion 
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for  the  coiirt  to  act  upon  the  motion.  The  consequence  is, 
that  what  appear  to  be  paragraphs  numbered  2,  3,  4,  5  and 
6  of  the  complaint,  being  separated  from  matter  essential 
to  make  a  case  for  the  plaintiff,  and  not  contfdning  in  either 
of  them  anything  to  show  that  the  property  was  owned  by 
the  plaintiff,  or  was  taxed,  or  was  in  danger  of  being  sold 
for  taxes,  were  each  obviously  bad,  and  the  demurrers 
which  were  filed  to  them  and  overruled  should  have  been 
sustained.  Answers  were  filed  to  them,  and  demurrers  to 
those  answers  sustained,  but  no  occasion  exists  for  further 
remark  concerning  these  latter  pleadings,  than  that  the 
answers  were  sufiSicient  to  bad  paragraphs  of  the  compldnt. 
Interesting  questions  arising  out  of  these  pleadings  ai*e 
discussed  by  counsel,  and  we  are  requested  by  the  appellant 
to  pass  upon  them,  but  in  this  state  of  the  record  there  ia 
nothing  requiring  us  to  do  so  for  the  purposes  of  the  case 
before  us,  and  we  deem  it  better  to  adhere  to  our  usual 
practice  of  determining  only  the  questions  necessarily  aris- 
ing upon  the  record. 

To  the  first  {)aragraph  of  the  complaint,  the  defendant 
answered :  1.  That  the  building  was  erected  by  a  joint  stock 
company,  who  received  dividends  and  profits  upon  the  stock 
therein;  that  the  building  was,  for  five  years,  (when  is  not 
stated,)  owned  by  said  joint  stock  company;  that  afterward 
the  plaintifi^  with  one  citizen,  became  the  owners  thereof,  and 
have  since  received  and  enjoyed  large  profits  from  the  use 
and  occupancy  thereof.  2.  That  the  property,  except  one- 
eighth  thereof,  ia  leased  and  used  by  various  persons  for 
vending  merchandise,  and  exhibiting  performances,  such  as 
theaters,  concerts,  &c.,  wherefore  it  is  insisted  that  seven- 
eighths  of  the  property  is  subject  to  taxation.  8.  That 
said  institution  is  not  charitable  and  benevolent,  for  that  it 
extends  charity  only  to  masons,  who  become  such  only  by 
paying  large  sums  of  money  for  admission  fees,  not  more 
than  one-hundredth  part  of  the  community  being  such 
masons.  To  each  of  these  defenses  a  demurrer  was  sus- 
tained. 
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The  language  of  the  statute  already  cited  is  not  very  apt, 
nor  are  we  able  to  perceive  that  much  was  added  to  its  per- 
spicuity or  scope  by  the  amendment  of  1861.  But  it  is 
manifest  that  its  purpose  was  to  encourage  permanent  edu- 
cational and  benevolent  establishments,  by  exempting  from 
the  burdens  of  taxation  such  property  as  is  mentioned  in 
the  act  itself.  The  property  mentioned,  so  far  as  the  case 
before  us  requires  it  to  be  specified,  is  the  building  and 
ground,  not  exceeding  twenty  acres,  used  by  it  for  the  pur- 
poses of  its  organization,  whether  it  own  the  property,  or 
be  permitted  by  the  owner,  without  charge,  to  use  it  for 
such  purposes.  The  question  presented  by  the  demurrer 
to  the  first  and  second  paragraphs  of  the  answer  was, 
whether  a  building  actually  used  in  part  for  other  purposes, 
and  yielding  an  income  in  consequence,  which  income  was 
wholly  devoted  to  benevolent  purposes  by  the  institution, 
was  within  the  act?  The  answer  to  this  question  depends 
entirely  upon  the  rule  of  construction  which  shall  be  ap- 
plied to  the  statute..  A  very  liberal  construction  of  it 
might  exempt  the  property  from  taxation.  Construction 
can  never  be  resorted  to  for  the  purpose  of  defeating  the 
legislative  intention,  or  accomplishing  purposes  not  design- 
ed, for  its  legitimate  object  is  solely  to  discover  that  inten- 
tion. The  general  policy  of  this  State,  and  indeed  of  all 
free  governments,  is  to  subject  all  private  property  to  this 
burden,  and  it  is  therefore  not  fair  to  assume  that  any  has 
been  intended  to  be  reUeved  from  it,  unless  the  le^slature  has 
clearly  expressed  such  a  purpose.  Hence,  the  rule  of  strict 
construction  has,  we  believe,  usually  been  applied  to  such 
statutes.  This  cannot  properly  be  placed  upon  the  ground 
that  such  legislation  is  merely  improper  or  unwise  in  the 
abstract,  for  that  would  be  to  make  the  meaning  of  the 
law  depend,  in  good  measure,  upon  the  opinion  of  the 
judge  concerning  its  propriety,  losing  sight  of  the  duty  of 
the  court,  which  is  to  discover  the  purpose  of  the  law 
maker  as  declared,  and  then  faithfully  to  apply  it  to  the  case 
in  judgment.    That  the  rule  of  strict  construction  must  be 
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applied  to  this  statute,  so  £ar  as  it  relates  to  cases  like  this, 
has  been  so  often  declared  by  this  court,  and  has  been  so 
uniformly  held  everywhere,  that  we  are  not  at  liberty  to 
regard  the  question  as  an  open  one.  Hdnna  v.  TTie  Com* 
missioners^  ^c^  8  Blackf.  852 ;  Orr  v.  Bakery  4  Ind.  86 ;  Indi- 
anapolis V.  31cLeany  8  id.  828;  Madison  v.  Fkch^  18  id.  83. 
In  favor  of  literary  and  scientific  institutions  possibly  a 
more  liberal  construction  would  be  required,  for  the  reason 
that  the  encouragement  of  educational  facilities  is  in  fur* 
therance  of  a  public  policy  deemed  so  vital  to  the  success 
and  permanence  of  free  government,  that  it  is  prominently 
manifested -in  our  constitution  and  laws,  and  is  an  object 
constantly  cherished  by  every  department  of  the  govern- 
ment of  the  State.  Applying  this  rule,  it  cannot  be  held 
that  the  use  of  the  building  by  lessees  for  theaters,  concerts 
and  mercantile  purposes,  is  a  use  by  a  charitable  institution, 
within  the  meaning  of  the  statute,  and  it  follows  that  the 
first  and  second  paragraphs  of  the  answer  were  good  on 
demurrer,  being  argumentative  denials  of  the  essential  fact 
alleged  in  the  first  paragraph  of  the  complaint,  that  the 
building  was  used  by  the  plaintiff  for  charitable  purposes. 

The  third  paragraph  of  the  answer  presents  the  question 
whether  that  is  a  charitable  institution,  in  the  sense  of  the 
statute,  which  confines  its  bene&ctions  to  those  who  have 
become  members  of  the  Masonic  order,  having  paid  the 
fees  commonly  required  for  that  purpose  ?  We  think  that 
this  question  must  be  answered  in  the  affirmative.  It  is 
not  essential  to  charity  that  it  shall  be  universal.  That  an 
institution  limits  the  dispensation  of  its  blessings  to  one  sex, 
or  to  the  inhabitants  of  a  particular  city  or  district,  or  to 
the  membership  of  a  particular  reli^ous  or  secular  organi- 
zation, does  not,  we  think,  deprive  it  either  in  legal  or 
popular  apprehension  of  the  character  of  a  charitable  insti- 
tution. If  that  only  be  charily  which  reUeves  human  want, 
without  discriminating  amongst  those  who  need  relief,  then 
indeed  it  is  a  rarer  virtue  than  has  been  supposed.  And  if 
one  organization  may  confine  itself  to  a  sex,  or  church,  or 


NOVEMBER  TERM,  1865.  528 


and  Another  «.  Shnltt  and  Others. 


city,  why  not  to  a  given  confraternity?  So  narrow  a  defi- 
nition of  charity  as  the  third  paragraph  presupposes  is  not> 
that  we  are  aware  of,  ever  attached  to  it,  and  we  are  not  at 
liberty  to  circumscribe  the  effect  of  the  statute,  and  de- 
feat its  intention,  by  affixing  to  its  terms  an  unusually 
limited  meaning. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  set  aside  all  proceedings  subse- 
quent to  the  demurrers  to  the  complaint,  to  sustain  the 
same  to  the  second,  third,  fourth,  fifth  and  sixth  paragraphs^ 
and  proceed  according  to  this  opinion. 

Ray,  J.,  being  of  counsel,  did  not  sit  in  this  case. 

J5.  jK  JEUiottj  for  appellant 

J.  Morrmrij  for  appellee. 


Bkrksktrk  and  Another  v.  Shultz  and  Othera. 

PxuvnnKK. — MisjoiBDxn  or  PAnnn. — ^Where  two  or  more  plaintiffii  nnilo         j^  ^ 
in  bringing  a  joint  aetion,  and  the  faots  stated  do  not  ehow  a  joint  canee         .^"^ 

of  action  in  them,  a  demurrer  will  lie  upon  the  ground  that  the  oomplaint  . 

does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  150  518 

Sbskifv's  Sale. — Redemptiok. — ^Pabtibs. — On  the  19th  of  August,  1861,  A 
executed  to  B  a  mortgage  upon  real  estate,  to  seoore  the  payment  of  a 
note  dated  March  22, 1861.  B  haying  obtained  a  deoree  of  foreclosure, 
an  order  of  sale  was  issued  without  his  knowledge  and  the  land  was 
sold  to  C  for  a  sum  greatly  less  than  the  mortgage  debt.  Suit  by  A  and  B 
to  redeem  the  land,  alleging  a  tender  by  A  of  the  amount  of  C*s  bid,  with 
ten  per  cent  interest.  It  was  also  aUeged  that  A  was  insolTent^  and  thai 
the  only  means  by  which  B  oould  make  the  residue  of  his  debt  was  by  a 
redemption  of  the  land. 

Heldj  that  A  and  B  had  such  a  joint  interest  in  the  subject  of  the  aoUon  as 
entitled  them  to  join  as  plaintiffs. 
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HMy  also,  that  as  the  mortgage,  upon  foreclosure  of  which  the  sale  was 
mode,  was  executed  after  the  redemption  law  came  into  force,  the  sale  was 
goyerned  bj  that  law,  notwithstanding  the  note  was  executed  before  the 
passage  of  the  law. 

APPEAL  from  the  Bipley  Circuit  Court. 

Elliott,  J. — This  was  a  complaint  filed  by  Lawrence 
ShuUz  and  Adolph  Rindskoff  and  others,  constituting  tlie  firm 
of  Rindskoff  Brothers  ^  Co.j  against  Berkshire  and  Yaierj  to 
redeem  certain  town  lots  sold  by  the  sheriff  of  Ripley 
county,  on  a  decree  of  foreclosure  of  a  mortgage  in  favor 
of  Rindskoff  Brothers  ^  Co,^  against  said  ShuUz, 

The  material  facts  alleged  in  the  complaint  are  as  follows : 
On  the  22d  of  March,  1861,  Laiorence  ShuUz  and  Joseph  N. 
Shultz  executed  their  note  to  Rindskoff  Brothers  ^  Co.,  and 
on  the  19th  of  August,  1861,  Laiorence  ShuUz  and  wife  exe- 
cuted to  said  Rindskoff  Brothers  ^  Co,  a  mortgage  on  the 
town  lots  in  controversy,  to  secure  the  payment  of  said 
note ;  that  on  the  19th  of  September,  1862,  Rindskoff  Broth- 
ers ^  Co.,  in  a  suit  then  pending  in  the  Court  of  Common 
Pleas  of  said  county  for  a  foreclosure  of  said  mortgage,  re- 
covered a  judgment  against  said  Laiorence  and  Joseph  Shultz 
for  the  sum  of  $670  26,  and  costs  of  suit,  and  also  a 
decree  for  the  foreclosure  and  sale  of  said  lots  for  the  pay- 
ment of  said  judgment;  that  on  the  11th  of  September,  1862, 
without  the  knowledge  of  the  judgment  plaintiffs,  who  were 
not  residents  of  this  State,  or  of  their  attorney,  an  execu- 
tion or  order  of  sale  was  issued  on  said  judgment,  and  on 
the  17th  of  January,  1863,  said  lots  were  sold  and  conveyed 
by  the  pheriff  to  the  defendant  Berkshire,  for  the  sum  of 

$100 ;  that  on  the day  of ,  1863,  the 

said  Lavyrence  ShuUz  tendered  to  the  defendant  Berkshire^ 
the  said  sum  of  $100,  and  ten  per  cent,  interest  thereon,  and 
upon  his  refusing  to  receive  the  same,  it  was  paid  to  the 
clerk  of  said  court  for  his  use.  It  is  also  averred  that  the 
defendant  Yater  claims  some  interest  in  the  lots  by  virtue 
of  a  quit-claim  deed  thereto  from  said  Berkshire.  Other 
facts  are  averred  in  the  complaint,  but,  as  they  are  not  ma- 
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terial  to  the  questions  presented  in  the  case,  they  need  not  be 
noticed.  A  demurrer  was  filed  to  the  complaint,  and  over- 
ruled.   The  defendants  then  answered  by  a  general  denial. 

The  court,  to  which  the  cause  was  submitted  for  trial, 
found  the  facts  alleged  in  the  complaint  to  be  true,  and  that 
the  plaintiff,  ShvJUzy  was  entitled  to  redeem  the  lots,  and 
rendered  a  judgment  accordingly. 

The  first  question  in  the  case  arises  upon  the  ruling  of 
the  court  in  overruling  the  demurrer  to  the  complaint. 
The  demurrer  assigns  the  following  causes:  1.  '^Misjoinder 
of  parties  plaintiff.  The  plaintifi:'  Lawrence  ShuUz  having  no 
interest  in  common  with  the  other  plaintifts  in  the  cause  of 
action  set  forth  in  the  complaint.  2.  The  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  in  favor 
of  the  plaintiffs.  8.  The  complaint  does  not  state  facta  suf- 
ficient to  constitute  a  cause  of  action  in  favor  of  the  plain- 
tifi*  ShuUz.  4.  The  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  favor  of  the  parties  plain- 
tiff, other  than  said  ShuUzJ' 

The  first  objection  urged  to  the  complaint  is,  that  even 
if,  under  the  facts  alleged,  ShuUz  had  the  right  to  redeem 
the  lots,  it  does  not  show  any  such  right  in  favor  of  JZmcfe- 
koff  Brothers  ^  Co.^  or  any  such  interest  in  them  in  the 
event  of  the  suit  as  to  make  them  proper  parties  plaintifi. 
Whether  this  objection  can  be  raised  by  demurrer,  and  if 
so,  under  which  of  the  causes  specified  by  the  50th  section 
of  the  code  it  can  be  so  raised,  are  questions  which,  in  view 
of  the  various  rulings  of  this  court  upon  the  provisions  of 
that  section,  are  not  free  from  embarrassment,  nor  easy  of 
a  satisfactory  solution.  It  seems  to  accord  with  the  spirit 
and  intention  of  the  code  that  any  substantial  defect  appa- 
rent on  the  face  of  the  complaint  may  be  taken  advantage 
of  by  demurrer.  Section  868  of  the  code,  2  G.  &  H.,  218, 
provides  that  judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs.  This  section  enables  the  court 
upon  the  hearing  to  render  judgment  against  a  plaintiff 
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who,  from  the  evidence,  ia  shown  to  have  no  interest  in  the 
eubject  of  the  action,  aitd  in  favor  of  a  co-plaintiff  who  is 
entitled  to  recover.  Bat  when  the  want  of  such  interest  ia 
apparent  on  the  face  of  the  complaint,  it  wonld  be  useless, 
as  T^ell  as  anjnst,  that  the  defendant  should  be  copipelled  to 
litigate  the  cause  with  him  until  the  final  hearing.  It  would 
be  a  mi^oinder  of  parties  plaintiff,  whieh^  we  think,  may 
be  taken  advantage  of  by  demurrer. 

In  Bennett  v.  Preston^  17  Ind.  291,  it  was  held  that  a 
**  defect  of  parties,"  under  the  code,  as  a  cause  of  demurrer, 
means  too  few,  not  too  many  parties,  which,  in  our  opinion, 
is  a  correct  construction  of  that  clause.  Another  statutoiy 
cause  of  demurrer  is,  ^^  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  In  CcUins 
T.  Na'DCj  9  Ind.  209,  the  suit  was  upon  an  assigned  account, 
by  the  assignees  alone.  A  demurrer  to  the  complaint, 
alleging  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  was  overruled.  The  question  raised  by 
counsel  in  this  court,  upon  the  complaint,  was,  "could  the 
plaintifis,  by  reason  of  the  assignment  of  the  account  to 
them,  maintain  an  action  thereon  in  their  own  name?" 
The  court,  in  deciding  the  question,  said :  "  We  think  this 
is  a  question  the  demurrer  did  not  present.  The  demurrer 
went  simply  to  the  suffisciency  of  the  facts  stated  in  the 
complaint  to  constitute  a  cause  of  action,  conceding  the 
parties  to  the  suit  to  be  unobjectionable.  The  attention 
of  the  court  would  not  be  called  by  the  demurrer  to  the 
question."  It  is  to  be  observed  that  the  plaintiffs,  by  the 
assignment  of  the  account  to  them,  were  the  parties  in 
interest,  and  the  suit,  under  the  code,  was  properly  brought 
in  their  names.  But  book  accounts  not  being  negotiable 
under  the  statute,  the  assignor  should  have  been  made  a 
party  defendant  to  answer  as  to  his  interest  in  the  accqunt. 
This  was  a  non-joinder  of  a  necessary  defendant.  It  was  a 
^'defect  of  parties  defendant,"  under  the  code,  imd  the 
question  could  have  been  properly  raised  by  a  demurrer  for 
the  fourth  statutory  cause. 
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In  Cramer  v.  Wright^  16  Ind,  278,  a  precisely  similar 
question  was  discussed  by  counsel,  but  as  the  assignor  was 
only  the  agent  of  the  plaintiff  in  making  the  contract  out 
of  which  the  suit  originated,  it  was  held  that  the  plaintiff's 
right  to  sue  was  clear,  without  regard  to  the  assignment. 
The  court,  however,  in  speaking  of  the  mode  of  raising  the 
question  as  to  who  were  proper  parties  plaintiff,  doubted 
the  correctness  of  the  ruling  in  Collins  v.  Nave,  sujpra.  In 
^ory  et  at.  v.  O^Dea  et  aLy  23  Ind.  826,  the  ruUng  on  this 
point  in  CoUins  v.  Nave  is  cited  with  approbation,  but  a 
farther  consideration  of  the  question  has  brought  us  to  a 
different  conclusion* 

The  provisions  of  our  code  on  the  subject  are  copied 
from  the  New  York  code,  and  in  Mdhn  et  ux.  v.  Marshy  85 
Barb.  68,  the  Supreme  Court  of  that  State  held,  that  "  when 
two  or  more  plaintifls  unite  in  bringing  a  joint  action,  and 
the  facts  stated  do  not  show  a  joint  cause  of  action  in  them, 
a  demurrer  will  lie  upon  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.'' 
From  a  review  of  the  decisions  on  the  subject,  and  a  careful 
examination  of  the  question,  we  are  satisfied  with  the  cor- 
rectness of  that  ruling,  as  best  comporting  with  the  spirit  of 
the  code,  and  therefore  adopt  it  as  the  proper  rule  of  prac- 
tice in  such  cases.  It  is  proper  we  should  add,  that  the 
demurrer  in  such  a  case  will  be  sufficient  if  stated  in  the 
language  of  the  statute,  and  need  not  be  directed  against 
the  particular  plaintiff  in  whose  favor  no  cause  of  action  is 
shown.  Such  a  defect  can  only  be  cured  by  striking  out 
tiie  name  of  the  plaintiff  improperly  jouMd,or  by  amend- 
ing  the  complaint  in  such  manner  as  to  show  him  to  be  inter- 
ested in  the  subject  of  the  action.  If  the  complaint  fails  to 
show  any  valid  cause  of  action  against  one  of  several  defend* 
ants,  or  any  interest  in  the  subject  of  the  suit,  be  may  demur, 
alone,  for  the  reason  that  the  complaint  does  not  state  foots 
sufficient  to  constitute  a  cause  of  action  against  him,  but  a 
co-defendant  against  whom  a  valid  cause  of  motion  is  shoWn 
should  not  join  in  the  demurrer. 
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In  the  case  at  bar,  the  second  cause  of  demurrer  is,  that 
^Hhe  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  favor  of  the  plaintiffs/'  under  which  the 
question  of  the  right  of  Rindskoff  Brothers  ^  Co.  to  join  in 
the  suit  is  properly  raised.  Had  they  such  an  interest  in 
the  subject  of  the  action  as  to  make  them  proper  parties, 
and  authorize  them  to  join  in  the  suit  as  plainti£b?  We 
think  they  had. 

The  amount  realized  fr6m  the  sale  of  the  lots  paid  but  a 
fraction  of  the  judgment  upon  which  it  was  sold.  The 
residue  remains  unpaid.  The  complaint  alleges  the  insol* 
vency  of  the  judgment  defendants,  and  that  the  only  means 
of  making  the  residue  is  by  a  redemption  of  the  lots  from 
the  sale  to  Berkshire.  *  The  sheriff  had  executed  a  deed  of 
conveyance  to  Berkshire^  under  which  he  and  YaJter  claim 
title,  and  if  ShvUZj  under  the  statute,  had  the  right  to  re- 
deem within  the  year,  and  paid  the  amount  of  Berkshire's 
bid,  with  ten  per  cent,  interest  thereon,  within  that  time,  to 
the  clerk  of  the  court  as  alleged  in  the  complaint,  then  the 
complaint  as  to  him  is  good,  and  Rindskoff  Brothers  ^  Co. 
are  equally  interested  with  him  in  having  the  deed  to  Berk-- 
shire  set  aside,  and  the  cloud  removed  from  the  title,  and 
were  properly  joined  as  plaintiffs. 

But  it  13  insisted  by  the  appellants  that  the  lots  were  not 
subject  to  redemption  under  the  act  of  June  4, 1861,  to  pro- 
vide for  the  redemption  of  real  property  sold  on  execution, 
&c.  2  G.  &  H.,  251.  In  the  examination  of  the  question 
we  are  not  favored  with  a  brief  by  the  appellees.  The  act 
provides  that  in  all  cases  of  sale  by  the  sheriff,  &c.,  on  exe- 
cution, after  its  passage,  the  sheriff  shall  not  execute  to 
the  purchaser  a  deed  at  the  time  of  sale,  but  only  a  certifi- 
cate of  purchase,  entitiing  him  to  a  deed  and  possession  in 
one  year  from  the  date  of  sale,  if  the  property  is  not  re- 
deemed. It  also  authorizes  the  owner  of  the  land  so  sold, 
his  heirs,  &c.,  or  any  mortgagee  or  judgment  creditor  hav- 
ing a  lien  thereon,  to  redeem  the  same  at  any  time  within 
one  year  from  the  date  of  sale,  by  paying  to  the  purchaser, 
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or  to  the  clerk  of  the  court  from  which  the  execution 
or  order  of  sale  was  issued,  for  the  purchasers  use,  the 
purchase  money  with  interest  at  the  rate  of  ten  per  cent, 
per  annum. 

In  Scobey  v.  GribsoUj  17  Ind.  5729  ^^  ^^  ^^^^  ^^^  ^^  ^^ 
referred  to,  so  far  as  it  was  intended  to  apply  to  sales  on 
judgments  rendered  upon  contracts  existing  at  and  before 
its  passage,  is  in  conflict  with  article  1,  section  10  of  the 
constitution  of  the  United  StateSj  which  prohibits  the  pas- 
sage of  any  law  impairing  the  obligation  of  contracts,  and 
is  therefore  void.  It  is  not  our  purpose  here  to  question 
the  correctness  of  that  decision.  The  act  in  question  con- 
tained an  emergency  clause,  and  was  declared  to  be  in  force 
from  and  after  its  passage.  It  was  approved  by  the  Gov- 
ernor, June  4th,  1861,  and  was  therefore  in  force  from  that 
date. 

As  we  have  seen,  the  mortgage  upon  which  the  decree* 
of  foreclosure  was  had,  under  which  the  lots  in  controversy^ 
were  sold  by  the  sheriff  to  Berkshire^  was  executed  on  the- 
19th  of  August,  1861,  after  the  redemption  act  went  into 
force.    But  the  note  secured  by  the  mortgage  was  executed 
prior  to  the  passage  of  that  act.    The  appellants  contend  that 
the  mortgage,  being  a  mere  security  for  the  payment  of  the 
mioney  due  by  the  note,  in  legal  efiect,  relates  back  to  the  time 
the  note  was  given,  and  in  its  enforcement  must  be  govern- 
ed by  the  same  law,  and  refer  to  Wood  v.  Kennedy ,  19  Ind^ 
68.    That  was  a  suit  on  a  promissory  note  for  $800,  givem 
by  Wood  to  Kennedy  on  the  9th  of  Septembery  1861,  and 
after  the  interest  law  of  that  year  came  in  force.    Wood  set 
up  usury  as  a  defense  to  a  part  of  the  note,  and  aUeged' 
that   the   indebtedness   for  which   the   note   was   given 
originated  on  the  28th  of  February,  1855,  and  that  he  had  ^ 
paid  the  plaintiff  interest  on  it  annually,  at  the  rate  of  ten 
per  cent.,  from  the  date  of  the  original  indebtedness  to  the 
date  of  the  note  sued  on,  and  claimed  to  have  deducted 
from  the  note  the  excess  of  interest  so  paid  over  six  per 
cent.    The  court  held  that  the  note  evidenced  the  same 
Vol.  XXV.— 84. 
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indebtedQiQeB  upon  which  the  UBntious  interest  was  paid,  and 
that  the  uBurious  interest  should  be  deducted  from  tlic  note 
given'  under  the  law  of  1861.  It  is  difficult  to  see  the  ap- 
plication of  that  case  to  the  question  presented  in  the  case 
at  bar.  This  is  not  a  case  of  the  renewal  of  a  note,  or  giving 
one  for  a  precedent  debt,  which  is  the  only  evidence  of  the 
liability.  The  mortgage  was  a  new  and  substantive  contract, 
founded,  it  is  true,  upon  a  past  consideration,  but  giving  to 
the  creditors  a  new  and  valuable  security  for  their  debt, 
not  given  by  the  note,  and  which  they  had  no  legal  right 
to  exact,  and,  we  think,  must  be  governed  by  the  law  of 
the  date  of  its  execution.  The  plaintifis  had  a  two-fold 
remedy.  They  were  not  bound  to  ask  a  foreclosure  of  the 
mortgage,  but  might  have  simply  asked  a  judgment  on  the 
oiote  against  the  makers,  and,  under  the  decision  in  Gibson 
V.  Kennedy^  supra^  the  redemption  law  of  1861  would  not 
have  applied  to  sales  made  under  it,  but  in  seeking  to  fore* 
close  the  mortgage  and  thereby  enforce  the  new  contract 
cnade  by  it,  they  must  be  governed  by  the  law  existing 
when  it  was  made. 

We  think,  therefore,  that  the  complaint  showed  a  good 
cause  of  action  in  favor  of  the  plaintiffs,  and  the  judgment 
onust  therefore  be  aflSbrmed.  It  may  be  proper  to  f^maaA:^  in 
•this  connection,  that  if  the  sheriff  had  not  exceeded  his  duty 
in  executing  a  deed  to  the  purchaser,  instead  of  giving  him 
a  simple  certificate  of  purchase,  the  payment  of  the  money 
into  the  clerk's  office  would  itself  have  been  a  redemption, 
as  in  fact  it  was,  and  there  would  have  been  no  reason  or 
cause  for  a  suit.  But  by  the  sheriff's  deed,  and  the  claim 
of  title  asserted  under  it,  a  clond  was  cast  upon  the  title, 
which  Shvitz  'or  any  other  party  might  demand  should  be 
lemoned. 

The  jjodgment  is  affirmed,  with  costs. 

^.  JR.  Oravens^  for  appellants. 

W.  S.  Bdlman^  for  appellees. 
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Allest  and  Others  tk  The  Cmr  of  YrscENSBa  and  Another. 

£vTDE5GE. — ^Becord. — Suit  by  the  owners  df  certain  lots  in  the  city  of  Ftn- 
cennet  to  eigoin  the  city  from  openinf^  a  stMet,  alleging  that  the  line  of 
the  street  as  surreyed,  and  about  to  be  opened,  was  incorrect.  On  tho  trial 
tho  city  offered  in  eyidence,  to  establish  the  line  of  the  street,  tho  record 
^  a  plat  of  the  city,  made  in  1821,  and  recorded  in  the  deed  records  of 
the  county.  Itidid  not  appear  by  what  authority  the  surrey  was  made, 
nor  was  tbe  plat  acknowledged  or  proved  so  as  to  entitle  it  to  reooid. 

Held,  that  the  record  of  the  plat  was  not  admissible  in  evideftce. 

APPEAL  from  the  Knox  Circuit  Court. 

OaBGORY,  J. — Tho  appellants  filed  their  complaint  in  the 
court  below  against  the  appellees,  in  which  it  is  averred  that 
the  plaintiffs  are  the  owners  in  fee  of  lots  165, 166, 171  and 
172,  in  Samson's  addition  to  the  city  of  VincenneSy  boun- 
ded by  the  north-east  side  of  Hart  street;  that  they  are  in 
the  actual  possession  thereof,  having  the  same  inclosed; 
that  the  common  council  of  the  city  procured  one  Smith  to 
make  a  survey  of  the  street,  who  run  the  north-east  line 
thereof  from  ten  to  fourteen  feet  too  far  north-east,  so  as 
to  take  that  mudi  of  the  plaintiffs'  lots  for  the  street ;  that 
Hie  defendant  Donovan,  under  the  direction  of  the  com- 
mon council,  is  about  to  remove  the  fences  of  the  plaintiflfe 
and  open  the  street  according  to  the  survey;  that  if  Ae 
defendants  are  not  restrained,  the  plainti£&'  property  will 
be  taken  for  public  use,  for  a  street,  without  compensation. 
Prayer  for  an  injunction. 

The  defendants  answered :  1.  By  a  general  denial.  2.  That 
the  survey  is  correct,  and  in  accordance  with  the  survey  of 
Johnson  and  Emerson.  A  demurrer  to  the  second  paragraph 
of  the  answer  was  overruled,  and  the  defendants  replied  by 
a  general  denial.  Trial  by  jury ;  verdict  for  the  defendants ; 
motion  by  the  plaintiff  for  a  new  trial  overruled.  The 
evidence  is  in  the  record. 

The  first  question  presented  by  the  record  is  one  of  evi- 
dence.   The  court  below  admitted,  over  the  objection  of  the 
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appellants,  from  the  record  of  deeds,  a  recorded  plat  of  th« 
borough  of  VincmneSj  aa  Burveyed  by  Johnson  and  Emerson. 
By  what  authority  the  survey  was  made  did  not  appear. 
There  are  recorded  with  this  plat  the  following  mcmo« 
jranda:  ' 

"Presented  to  the  Board  of  Trustees  of  Vincennes^ihis 
20th  of  August,  A.  D.  1821,  by  G.  W.  Johnson. 

"Filed  with  the  clerk  on  M<mdayy  the  16th  of  AprU,  1821. 

(Signed,)  ^  Samuel  Hill, 

''Oct(^)er  27th,  1834.  Clerk  B.  T.  B.  Vr 

"Received,  January  26th,  1848." 

(Signed,)  "R.  Buntin,  R.  K.  CJ' 

The  matter  in  dispute  was  the  north-east  boundary  of 
Sart  street.  Harrison^s  addition  was  platted,  and  the  plat 
acknowledged,  on  the  9th  of  September,  1816,  and  was  incor- 
porated with  the  borough  of  Vincennes  by  an  act  of  the  leg- 
islature, passed  January  8, 1817.  The  object  of  introducing 
the  record  of  the  plan  of  the  borough  of  Vini^ennes  in 
evidence  was  to  show  the  location  of  Hart  street  There 
was  testimony  tending  to  show  that  the  survey  of  John- 
son oxxdEviersonhod  been  recognized  and  acted  upon  by  the 
citizens  of  Vince^ines  as  correct;  but  there  is  no  acknowl- 
edgment or  proof  so  as  to  entitle  it  to  record.  "Without 
this  the  record  is  not  evidence.  We  think  the  court  erred 
in  admitting  the  testimony.  It  is  claimed  in  vindication  of 
the  action  of  the  court  below,  that  the  record  of  the  plat 
given  in  evidence  is  an  "  ancient  document."  The  plaintiffs 
arc  not  parties  or  privies  to  it.  The  addition  in  which 
their  lots  are  situated  was  platted  in  1816.  A  survey  made 
in  1821  cannot  be  considered  a  part  of  the  res  gestce,  so  as 
to  entitle  it  to  admission  on  the  ground  of  its  being  an  an- 
cient document.  If  it  could  be  shown  that  possession  fol- 
lowed this  survey,  then  the  ori^nal,  if  produced,  would 
have  a  tendency,  perhaps,  to  establish  the  fact  in  dispute. 
But  in  the  case  in  judgment  it  appears  in  evidence  that  the 
ground  in  controversy  was  never  occupied  as  a  street. 

The  evidence  shows  that  Harrison^ a  addition  was  bounded 
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on  Hart  street ;  tlutt  the  Btreet  formed  no  part  of  the  addi- 
tion, but  in  the  survey  of  Johnson  and  Emerson  the  loca- 
tion was  so  changed  as  to  make  twenty-five  feet  thereof,  -at 
its  eastern  terminus,  occupy  a  part  of  this  addition ;  that 
Hart  street,  according  to  the  original  survey,  was  located 
as  claimed  by  the  plaintiffs,  but  the  difficulty  as  to  its  north- 
eastern boundary  had  its  origin  in  the  survey  of  Johnson 
and  Emerson.  We  think  the  ori^al  survey,  the  long  con- 
tinued possession  thereunder  of  the  plaintiffs  and  those 
under  whom  they  claim,  together  with  the  fact  that  the 
fttrip  of  ground  in  dispute  was  never  occupied  or  used  as  a 
street^  are  controlling  circumstances  in  the  case.  The  court 
erred  in  overruling  the  motion  for  a  new  trial.  There  are 
aeveral  questions  made  on  the  instructions  given  and  re- 
fused by  the  court,  but  as  we  think  the  verdict  is  not 
eustained  by  the  evidence,  we  do  not  deem  it  important 
to  consider  them.  * 

The  Judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  grant  a  new  trial, 
and  for  further  proceedings  in  accordance  with  this  opinion. 

F.  W.  Viehe,  for  appellants. 

J.  S.  Pritchard,  W.  K  mOack  and  W.  H  De  Wolf,  for 
appellees. 


Watt  and  Another  v.  Alvobd. 

FoEVCiiOfuss. — Vamvosa^ — ^Where  the  mortgagor  of  landfl  has  convoyed  the 
mortgaged  premises,  tho  wife  of  the  paichaeer  is  a  proper  party  defend- 
ant in  a  suit  to  foreclose  the  mortgage. 

Same.— ^To  a  complaint  for  foreclosure  against  A,  the  mortgagor,  and  B,  the 
puivhaser  of  tho  mortgtged  premises,  the  latter  answered,  1.  That  the 
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plaintiff,  with  noticAof  the  sale  of  the  premisesyhad  proceeded  to  take 
a  decree  of  foreclosure  against  A  alone.  2.  That  the  plaintiff  tben  had 
in  the  hands  of  the  sheriff  an  order  of  sale  issued  upon  the  decree  of 
foreclosure  mentioned.  Reply  to  the  second  answer,  that  the  order  of  sate 
was  issued  without  the  order,  knowledge  or  consent  of  the  plaintiff. 

Seldy  that  the  first  answer  was  bad  on  demurrer. 

BeUj  also,  that  the  reply  to  the  second  answer  was  good,  as  the  clerk  had 
no  right  to  issue  the  writ  without  the  plaintiff's  direction. 

Practice. — ^It  is  within  the  discretion  of  the  court  to  allow  a  party  to  intr(>- 
duce  further  evidence,  even  after  th»  argument  luts  heen  eoneladed. 

APPEAL  from  tho  Wa7jne  Circnit  Comrt. 

Frazer,  C.  J. — This  was  a  complaint  by  the  appellee 
against  the  appellants,  Robert  Watt  and  Sylvina  his  wife, 
together  with  William  S.  Watt  and  wife,  to  foreclose  a 
mortgage  alleged  to  have  been  given  by  William  and  wife, 
upon  real  estate  afterward  conveyed  by  tho  latter  to  Robert, 
A  demurrer  by  Sylmna  was  overruled,  and  this  is  assigned 
for  error. 

Is  the  wife  of  a  purchaser  of  mortgaged  lands  a  proper 
party  defendant  to  a  suit  to  foreclose  the  mortgage?  Inas- 
much as  she  has  a  contingent  interest  in  the  equity  of  re* 
demption,  we  know  of  no  reason  why  she  should  not  be 
made  a  party  to  foreclose  that  contingent  interest.  The 
statute  seems  plain.  2  G.  &  H.,  §  18,  p.  46;  Milhy.  Van 
Voorhis,  23  Barb.  125. 

The  fourth  paragraph  of  the  answer  of  Robert  alleged 
that  the  plaintiff,  with  notice  of  the  conveyance  ©f  the  real 
estate  to  Robert  by  the  mortgagor,  had  proceeded,  without 
making  Robert  a  defendant,  to  obtain  a  judgment  against 
the  mortgagor  for  the  debt,  and  a  decree  of  foreclosure  of 
the  mortgage.  A  demurrer  to  this  answer  was  sustained. 
This  ruling  was  so  clearly  correct  that  no  discussion  of  the 
question  is  necessary. 

The  fifth  paragraph  of  the  answer,  in  addition  to  the 
facts  alleged  in  the  fourth,  averred  that  at  the  commence- 
ment of  this  suit  the  plaintiff  had  an  execution  and  order 
of  sale  in  the  sheriff's  hands,  issued  upon  the  judgment 
and  decree  against  the  mortgagor.    To  this,  the  plaintiff 
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replied  that  said  execution  and  order  of  sale  were  issued 
and  placed  in  the  sheriff's  hands  without  his  order,  knowl- 
edge or  consent.  The  overruling  of  a  demurrer  to  this 
reply  is  assigned  for  error.  There  was  no  error  here.  The 
reply  is,  in  effect,  an  averment  that  the  execution  was 
issued  without  authority.  If  so,  it  could  not  prejudice  the 
plaintiff.  The  clerk  had  no  right  to  issue  the  writ  without 
the  direction  of  the  pliuntiff,  or  some  one  having  authority 
to  act  for  him.  Lewis  v.  PMUipSj  17  Ind.  108.  If  his  at- 
torney or  agent  gave  such  direction  the  act  would  be  his, 
and  the  reply  would  not  be  true. 

After  the  cause  had  been  submitted  for  trial,  and  the  evi- 
dence and  argument  had  been  concluded,  the  court,  on  the 
plaintiff*'s  motion,  and  over  the  objection  of  the  defendants, 
permitted  the  plaintiff'  to  introduce  further  evidence  to 
supply  what  had  been  omitted  to  make  out  his  case.  This 
the  court  had  power,  in  the  exercise  of  its  discretion,  to  do,, 
and  in  this  instance  there  was  no  abuse  of  that  discretion. 
Its  exercise  tended  to  promote  justice,  without  any  preju- 
dice to  the  defendants. 

There  was  much  immaterial  evidence  ^ven  by  the  plain- 
tiffs, to  all  of  which  the  defendants  objected,  such  as  proof 
of  the  consideration  of  the  notes,  the  amount  which  the 
maker  had  paid  and  the  like,  but  it  could  not  possibly  have 
injured  the  defendants,  and  the  error  is  not,  therefore,  avail- 
able here. 

But  the  evidence  did  not  sustain  the  finding,  and  a  mo- 
tion for  a  new  trial  was  erroneously  overruled.  The  general 
denial  was  pleaded,  and  this  put  the  plaintiff  to  the  proof 
of  every  material  averment  of  his  complaint.  He  omitted 
to  prove  that  the  conveyance  of  the  mortgaged  premises 
was  made  to  the  defendant  after  the  execution  of  the  mort- 
gage, and  indeed  fedled  to  prove  that  any  such  conveyance 
had  ever  been  made.  This  was  probably  an  oversight,  and 
it  may  be,  as  is  urged,  that  a  reversal  of  the  cause  will  only 
result  in  delaying  the  plaintiff  in  the  collection  of  an  honest 


IM    219 


I?? 


25   696 

166   675 


686  SUPREME  COURT  OF  INDIANA. 

New  England  Fire  and  Marine  Inaaranee  Company  «.  Boblneon. 

claim.  Bnt  we  can  look  only  at  the  record,  and  apply  to 
the  case  there  appearing  the  ezlBttng  roles  of  law. 

The  judgment  is  reversed,  with  costs,  and  the  caose  le- 
.manded  for  a  new  trial. 

C  H.  Burchenal^  for  appellants.  ^ 

J.  Fari/an,  for  appellee* 


New  England  Fibe  and  Mabins  Insurance  CoaiPANT  v. 

Robinson. 

.Pabol  Contract  of  iRsmLiNCE. — A  made  an  application  to  the  agent  of  a 
foreign  insuraneo  eompany  to  inanre  a  building  against  loss  by  fire.  The 
proposition  was  forwarded  to  the  president  of  the  company,  who,  by  letter 
to  the  agent,  accepted  the  risk  to  the  amount  of  $1,000,  and  a  parol  con- 
tract  was  thereupon  made  with  the  agent  for  an  insurance  for  one  year. 
By  arrangement  with  the  agent  the  policywas  to  be  delivered  when  called 
for,  and  the  premium  was  to  be  paid  by  A  within  fiye  days.  Before  the 
expiration  of  that  time,  and  before  the  payment  of  the  premium,  the 
building  was  destroyed  by  fire.  A  immediately  tendered  the  amount  of 
the  premium  and  demanded  his  policy,  which  was  refiised.  Suit  by  A  to 
recover  the  amount  insured. 

Heldj  that  the  contract  of  insurance  was  complete,  and  binding  upon  the 
company. 

Heldj  also,  that  the  policy  of  insurance  which  the  company  agreed  to  issue 
was  not  the  foundation  of  the  actioui  and  hence  it  was  not  necessary  to 
file  a  copy  of  it  with  the  complaint 

Meld,  also,  that  it  was  not  necessary  that  the  complaint  should  be  special, 
and  show  that  the  conditions  had  been  complied  with,  as  the  refhsal  of  the 
company  to  issue  the  policy  was  a  waiver  of  the  oonditions  precedent. 

.Beldy  also,  that  it  was  not  necessary  that  the  complaint  should  show  a  com* 
pliance  by  the  agent  with  the  requirements  of  the  "  act  respecting  foreign 
corporations." 

.Semble,  that  a  contract  of  a  foreign  corporation,  made  in  violation  of  a  stat- 
ute designed  for  the  protection  of  our  citiiens,  would  not,  as  to  the  latter^ 
•be  void. 
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CoRPORATiOHS. — ^PowEKS. — Corporations,  along  with  the  express  and  sub- 
stantive powers  conferred  by  their  charters,  take  by  implication  all  the 
reasonable  modes  of  executing  such  powers  which  a  natural  person  may 
adopt  in  the  exercise  of  similar  powers. 

Parol  Contract  op  Insurance. — The  6th  section  of  the  charter  of  the  New 
England  Inturanee  Company  provides  that  '*the  policies  and  other  con- 
tracts of  said  company  may  be  made  with  or  without  the  seal  of  the 
company,  and  shall  be  signed  by  the  president  and  countersigned  by  the 
secretary,  and  being  so  signed  and  executed  shall  be  obligatory  on  said 
company." 

Meld,  that  unless  specially  restruned  by  its  charter,  an  insurance  company 
may  make  a  valid  contract  of  insurance  by  parol,  and  that  the  sixth  sec- 
tion did  not  impose  such  restraint  upon  this  company. 

APPEAL  from  the  Marion  Common  Pleas. 

Gregory,  J. — Bobinsouy  assignee  of  Hilly  sued  the  appel- 
lant in  the  court  below  upon  an  oral  contract  to  insure. 

The  complaint  alleges  that  Hill  was  the  owner  of  a  saw 
and  planing  mill  and  its  contents,  located  on  East  street  in 
the  city  of  IndianapoliSyOt  the  value  of  $5,000,  and  that  one 
Dunlop  was  the  appellant's  local  agent  at  Indianapolis;  that 
HiU  made  a  written  application  to  the  company,  through 
said  agent,  to  insure  for  him  the  building  and  its  contents 
against  loss  by  fire,  stating  the  amount  of  insurance  desired; 
that  HiU  then  proposed  to  pay  the  company  a  premium  of 
five  per  cent,  for  the  insurance ;  that  the  proposition  was 
forwarded  to,  and  "to  insure  for  $1,000"  accepted  by  the 
company;  that,  in  consideration  of  this,  the  company 
promised  and  agreed  with  HiU  to  insure  the  building  and 
contents  for  one  year,  against  loss  by  fire,  to  the  extent  of 
$1,000,  and  it  was  then  agreed  that  the  premium  should  be 
paid  by  HiU  five  days  thereafter;  that  when  the  contract 
was  entered  into  the  company  had,  and  still  have,  in  their 
possession  printed  policies,  duly  signed  by  their  president 
and  countersigned  by  their  secretary,  which  policies  are  in 
this  form  issued  by  the  company  to  their  local  agents,  to  be 
by  them  filled  up  in  accordance  with  the  terms  of  the  con- 
tract with  the  person  desiring  to  insure,  which  policies  are 
issued  to  and  held  by  said  agents  for  the  mutual  benefit, 
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Becurity  and  convenienceof  the  company  and  persons  so  con- 
tracting, until  they  shall  be  duly  filled  up  and  countersigned 
by  the  local  agent;  that  when  the  contract  of  insurance 
was  entered  into,  Durdop^  as  the  local  agent  through  whom 
it  was  made,  had  in  his  possession  a  policy  so  signed  by  the 
president  and  countersigned  by  the  secretary,  which  had  been 
issued  to  him  by  the  company  for  the  purpose  aforesaid,  and 
which  ho  was  expressly  authorized  and  directed  by  the  presi- 
dent, by  and  through  a  letter  which  assented  to  the  insurance 
to  the  amount  of  $1,000,  and  recognized  the  contract  of  in- 
surance, which  letter  was  signed  by  the  president,  to  fill  up 
with  the  terms  of  the  contract,  and  to  countersign  and  de- 
liver; that  when  the  contract  was  made,  Dunlop  declared  to 
Hill  that  the  policy  was  ready  to  be  delivered,  and  that  Hill 
could  have  it  at  any  time  by  calling  for  it  at  the  company's 
pfiice  in  Indianapolis;  that  afterward  the  mill  and  contents 
were  consumed  by  fire,  of  which  the  company  then  and  there 
had  notice;  thaCt  HiR  was  damaged  lo  the  amount  of  §1,000 
and  more;  that  at  the  time  agreed  upon  Hill  tendered  to 
Dunlop^  as  agent  of  the  appellant,  $50,  the  amount  of  the 
premium,  and  demanded  of  him  the  execution  and  delivery 
of  the  policy,  but  he  refused  to  issue  the  policy  or  to  pay 
the  $1,000.  The  complaint  then  alleges  the  assignment  by 
Hill  to  the  plaintiff  of  his  contract  with  the  company.  A 
demurrer  to  the  complaint  was  overruled,  and  this  presents 
the  first  question  in  the  case. 

We  think  the  complaint  shows  a  complete  contract  to 
insure;  that  the  facts  averred  show  that  the  terms  of 
the  agreement  were  fully  settled  between  the  contracting 
parties,  including  the  time  when  the  premium  was  to  be 
paid.  The  policy  of  insurance,  which  the  company  agreed 
to  issue,  was  not  the  foundation  of  the  action,  and  a  copy 
thereof  was  not,  under  the  code,  required  to  be  filed  with 
the  complaint.  The  company  having  refused  to  issue  the 
policy,  it  was  not  necessary  that  the  complaint  should  be 
6peckl,  and  show  the  conditions  complied  with.     Tayloe  v. 
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The  Merchants^  JTre  Inswrance  Gompanyy  9  Howard,  (S.  C.,) 
R.  390,  (18  Curtis  191.)  The  conditions  precedent  were 
waived  by  the  refusal  of  the  company  to  issue  the  policy. 
JPost  V.  The  JEtna  Insurance  Compcmy^  43  Barb.  S.  C.  R.  851. 

It  is  urged  in  argument  that  the  complaint  is  bad  for  not 
showing  a  compliance  by  the  local  agent  of  the  company 
with  the  requirements  of  the  "  act  respecting  foreign  cor- 
porations and  their  agents  in  this  State."  1  G.  &  H,  272. 
It  is  contended  that  under  this  law  all  contracts  of  foreign 
corporations  are  void,  and  that  the  exception  to  the  rule  is 
where  they  comply  with  its  provisions,  and  that  the  com- 
plaint must  therefore  show  such  compliance.  We  do  not 
so  regard  that  statute.  The  object  of  the  legislature  was 
to  protect  our  citizens  in  their  dealings  with  such  corpora- 
tions, by  requiring  the  agents,  before  entering  upon  their 
duty,  to  deposit  in  the  clerk's  office  of  the  county  where 
they  propose  doing  business  the  power  of  attorney  or 
other  authority  under  or  by  virtue  of  which  they  act  as 
agents,  together  with  a  duly  authenticated  order,  or  other 
sufficient  authority  of  the  board  of  directors  or  managers 
of  such  corporation,  authorizing  citizens  or  residents  of 
this  State,  having  a  claim  or  demand  against  such  corpora- 
tion, arising  out  of  any  transaction  in  this  State  with  such 
agents,  to  sue  for  and  maintain  an  action  in  respect  to  the 
same  in  any  court  of  this  State  of  competent  jurisdiction, 
and  further  authorizing  service  of  process  in  such  action 
on  the  agent  to  be  valid  service  on  the  corporation,  and 
that  such  service  shall  authorize  judgment  and  all  other 
proceedings  against  such  corporation.  §§  1,  2.  Section  4 
provides  that  ''  such  foreign  corporations  shall  not  enforce 
in  any  court  of  this  State,  any  contracts  made  by  their 
agents,  or  persons  assuming  to  act  as  their  agents,  before  a 
compliance  by  such  agents,  or  persons  acting  as  such,  with 
the  provisions  of  sections  1  and  2  of  this  act." 

Section  7  provides  that  "  any  person  acting  as  agent  of 
foreign  corporations  as  aforesaid,  neglecting  or  refusing  to 
comply  with  the  foregoing  provisions  as  to  agents^  sbali^ 
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upon  presentment  or  indictment,  be  fined  in  any  sum  not 
less  than  $50." 

In  Dendng  v.  The  State  ex  rd  Miller^  23  Ind.  416,  this  court 
held  that  the  general  rule  is  that  the  courts  will  not  enforce 
contracts  prohibited  by  statute,  nor  allow  the  recovery  of 
money  paid  in  pursuance  of  them,  but  the  parties  will  be 
left  without  remedy,  whenever  they  are  in  pari  delicto.  But 
this  rule  is  not  applicable  where  the  contract  is  prohibited 
for  the  mere  protection  of  one  of  the  parties,  against  an 
undue  advantage  which  the  other  party  is  supposed  to 
possess  over  him.  It  would  seem  to  follow  that  the  con- 
tract  of  a  foreign  corporation,  made  in  violation  of  a  statute 
designed  for  the  protection  of  our  citizens,  would  not,  as  to 
the  latter,  be  void-  Moreover,  this  view  is  strengthened  by 
the  fact  that  the  act  itself  provides  what  shall  be  the  effect 
of  such  violation  on  the  contract  But,  in  The  Rising  Sun 
Insurance  Co.  v.  Slaughter  et  al.y  20  Ind.  520,  this  court  held 
that  contracts  made  in  contravention  of  this  statute  are 
void,  and  we  do  not  feel  called  upon  in  the  case  in  judgment 
to  review  that  case.  We  are  clear  that  it  is  not  the  duty 
of  the  court  to  presume,  in  favor  of  the  defendants,  a  vio- 
lation of  the  statute.  The  fact  that  the  defendant  submit- 
ted to  the  jurisdiction  of  the  comiis  of  the  State  is  some 
evidence  that  the  statute  was  in  fact  complied  with. 

The  question  of  the  most  importance,  however,  in  the 
case  at  bar,  and  one  argued  with  marked  ability  by  counsel, 
arises  on  the  ruling  of  the  court  below  in  sustaining  a  de- 
murrer to  the  fourth  paragraph  of  the  answer.  That  para- 
graph alleges  that  the  appellant  is  a  corporation  created  by 
B,  resolution  of  the  Connecticut  legislature,  which  resolution 
is  the  company's  charter,  and  contains  the  power  to  make 
insurances;  that  by  the  6th  section  all  policies  and  all  as- 
surances and  other  contracts  made  by  the  company  are 
required  to  be  in  writing,  and  signed  by  the  president  and 
countersigned  by  the  secretary;  and  that  no  policy  or  other 
assurance  or  contract  in  writing  was  ever  granted  to  ISU^ 
fiigned  by  the  president  and  counterdgned  by  the  secretary. 
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Said  6th  section  is  copied  and  made  part  of  the  paragraph. 
The  material  part  of  it  is  as  follows : 

"Said  corporation  may  make  insurance  against  the  loss 
by  fire  on  all  kinds  of  real,  mixed  and  personal  property  of 
every  description,  *  *  *  and  said  corporation 
shall  be  liable  to  make  good,  and  to  pay  to  the  several  per- 
sons who  may  or  shall  be  insured  by  said  corporation  for, 
all  losses  they  ma^  sustain  in  the  subject  matter  insured, 
in  accordance  with  the  terms  of  insurance  and  the  form 
of  the  policies  issued  by  said  company;  which  said  policies, 
and  all  other  contracts  of  said  company,  may  be  made 
with  or  without  the  common  seal  of  said  company,  and 
shall  be  signed  by  the  president,  or  vice  president,  and 
countersigned  by  the  secretary,  and  being  so  signed  and 
executed,  shall  be  obligatory  on  said  company." 

It  is  contended  that  the  company,  under  its  charter,  could 
not  contract  in  any  other  manner  than  that  specified  in  this 
section;  that  their  charter,  being  the  enabling  act  which 
alone  authorized  them  to  contract,  and  the  6th  section  hav- 
ing specified  the  mode  of  making  contracts  of  insurance 
and  other  contracts,  all  other  modes  and  forms  of  making  or 
agreeing  to  make  insurance  are  necessarily  excluded,  and 
hence  the  parol  agreement  alleged  to  have  been  entered  into 
with  JSiU  was  unauthorized  and  void.  ,  It  is  well  settled  that 
corporations  must  act  within  the  powers  conferred  by  the 
organic  laws  under  which  they  are  created.  This  rule  is  not 
inconsistent  with  another,  which  is  that  corporations,  along 
with  the  express  and  substantive  powers  conferred  by  their 
charters,  take  by  implication  all  the  reasonable  modes  of 
execution  which  a  natural  person  may  adopt  in  the  exercise 
of  similar  powers.  The  business  of  insurance,  for  example, 
is  not  in  its  nature  a  corporate  franchise.  Any  person  may 
engage  in  it,  unless  forbidden  by  law,  and  his  contracts  of 
that  nature,  whether  by  parol  or  in  writing,  will  be  valid. 
Bo,  when  a  general  authority  to  engage  in  that  business  is 
given  to  a  corporation  in  express  terms,  and  there  are  no 
special  restraints  in  its  charter,  it  takes  the  power  as  a 
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natarai  person  enjoys  it,  with  all  its  incidents  and  accessories. 
It  may  bind  itself  in  any  mode  and  form  of  obligation 
which  is  not  forbidden.  If  a  private  person  can  agree  by 
parol  to  make  insurance,  so  can  a  corporate  body,  unless 
the  power  of  thus  contracting  is  plainly  denied  to  it  by  its 
organic  law.  The  Trustees  of  the  First  Baptist  Church  v.  TTie 
Brooklyn  Fire  Insurance  Company,  19  N.  Y.  305 ;  Post  et  al.  v. 
The  JEtna  Insurance  Co.,  43  Barbour's  S.  C.  R.  351.  We  do 
not  think  that  the  6th  section  denies  to  the  appellant  the  right 
to  enter  into  parol  agreements  to  insure.  See  Constant  v. 
The  Atteghany  Insurance  Co.,  1  Am.  Law  Reg.  N.  S.  116; 
CoU  V.  Greeii,  46  Eng.  Com.  Law  870 ;  6  Man.  &  Gran.  872 ; 
Myers  v.  The  Keystone  Insurance  Co.,  27  Penn.  26. 

The  judgment  is  affirmed,  with  costs,  and  five  per  cent, 
damages. 

Rat,  J.,  having  been  of  counsel  below,  was  absent. 

S.  Major,  T.  A.  Hendricks,  0.  B.  Hard,  H.  C.  Newco7nb 
and  J.  &  TarldngUm,  for  appellant. 

A.  Q.  Porter,  W.  P.  Fisliback  and  jB.  Ha^rison^  for  appel- 
lee. 


Note. — nie  foUowing  cases  which  were  examined  by  Chief  Justice 
FsAzim  in  the  consideration  of  the  case  of  HyndM  t.  Hayi^  ante  p.  31,  will  be 
of  interest  to  such  of  the  profession  as  may  desire  to  trace  the  course  of  the 
abjudications  on  the  sulject  of  illegal  contracts:  4  Wash.  G.  C.  B.  297; 
11  Wheat  258;  4  Denio  68;  OhiL  Con.  657;  4  Comst.  449;  9  Wend.  175;  7 
Taunt.  246 ;  2  Bing.  N.  G.  796;  2  G.  M.  &  B.  811;  1  Gaines  104;  6  Ohio  21; 
4  id.  400;  7  id.  76;  11  Serg.  &  B.  164;  4  Pick.  314;  Gowp.  848;  9  Vt  310; 

10  id.  888;  1  a  &  M.  45;  4  K.  H.  285;  1  McLean  SOO;  2  id.  277;  8  Dana 
71 ;  7  Paige  616;  6  Dana  91 ;  11  Vt  592;  9  ft(2.  28;  8  Johns  258;  5  N.  H. 

!  196;  6  id.  225;  1  Hoff.  479;  5  G.  &  P.  19;  1  Moo.  &  B.  100;  2  Bing.  N.  0. 

I  C46;  8  Scott  59;  4  M.  &  W.  664;  7  G.  &  P.  60;  7  Scott  817;  Gro.  Elix.  199; 

Cit).  Jac  108;  2  Taunt.  226;  1  Bing.  N.  G.  662;  1  Scott  730;  5  Bing.  N.  G. 

'  841;  15  Pick.  159 ;  8  N.  H.  225;  5  Gow.  547;  18  Wend.  58;  5  Gow.  162;  7 

T.  B.  200;  6  id.  405;  2  B.  ft  G.  661 ;  1  B.  ft  A.  58;  Yelv.  56;  8  Mass.  51 
Sid.  88;  2  Kent  Gom.  467-8;  8  East  231 ;  18  id.  87;  15  id.  440;  Hob.  14 

11  Go.  27  5;  5  Taunt  727;  Hugg,  Adm.  B.  176;  2  Wils.  851 ;  11  East  165 
<  Leon.  208;  1  Johns  862;  8  East  281,  and  8  T.  B.  412;  Oomi.  on  Gont  26. 
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A 

ABSTRACT. 

1.  The  abstract  required  hj  the  rules 
of  this  court  is  not  a  mere  index, 
but  an  intelligible  abridgment  of 
that  part  of  the  record  which  is 
necessary  to  be  known  in  order  to 
pass  upon  the  questions  presented. 
Cfitinningham  t.  Thomat 171 

2.  A  failure  to  file  the  abstract  re- 
quired by  rule  10  of  the  Supreme 
Court  is  a  waiyer  of  the  errors  as- 
signed.    We8t  et  al,  T.  HtntotL.  864 

ACKNOWLEDGMENT. 

See  Dexds,  1. 

ADMINISTRATOR. 

See  ExxciTTOBS  and  Adudtibtba.- 

TORS. 

ADOPTED  CHILDREN. 
See  Parent  akd  Child,  8, 4. 

ADVANCEMENTS. 

1.  To  Wivs.— The  suhjeot  of  ad- 
▼anoements  is  regulated  exclusive- 
ly by  statute,  and  under  section  12 
of  the  statute  of  descents  only  a 
child,  or  the  descendant  of  a  child, 
can  be  charged  with  adyancements. 
The  wife  is  not  chargeable  with 
adyanoements  under  Uiat  statute. 
Bamee  et  oL  y.  Alien  et  a^...,..  222 


2.  Qttmrk, — Whether  the  rule 
fixed  by  the  statute  of  descents  is 
changed  by  section  9  of  the  act  con- 
cerning the  partition  of  land../6uil 

ALIMONY. 
See  DiYoscz. 

ALTERATION   OF   WRITTEN  IN- 
STRUMENT. 

See  Contract,  12. 

AMENDMENT. 
See  Peacticd,  9,  81. 

1.  Aftxb  SuBMissioir. — As  a  general 
rule,  no  material  amendment  can 
be  allowed  to  a  pleading  after  the 
cause  has  been  submitted  to  the 
jury,  or  a  finding  has  been  an- 
nounced by  the  court.  Uolera/t  y. 
King  etal 362 

2.  Where,  after  the  court  has  stricken 
out  a  paragraph  of  a  pleading,  the 
party  amends  and  refiles  the  para- 
graph, error  cannot  be  assigned  on 
the  action  of  the  court.  Neal  et  al. 
y.  SeotU 440 

APPEAL. 

1.  Tranbfxb  ot  Suits  to  Federal 
CoiTRTB.— APPEAL.— IT,  a  citiscn 
of  OAio,  sued  the  city  of  Aurora  in 
the  Circuit  Court  of  Dearborn  coun- 
ty. After  the  filing  of  a  counter^ 
elaim  by  the  defendant,  the  plain* 
tiff  dismissed  his  suit,  and  then 
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askod  for  and  obtained  an  order 
transferring  the  cause  to  the  United 
States  Circuit  Court. 
Held,  that  no  appeal  will  lie  fi*om  the 
order  transferring  the  cause.  The 
City  qf  Aurora  v.  West  et  cU,,,,  148 

2.      COITNTT     COMMISSIONKES.  —  The 

Board  of  Commissioners  of  Dawiese 
county  haying  appropriated  the 
sum  of  $600  to  each  volunteer  and 
drafted  man  who  should  enter  the 
military  service  to  the  credit  of  the 
county,  and  to  each  person  furnish- 
ing a  substitute,  A  filed  an  affida- 
vit alleging  that  he  was  a  citizen 
of  the  county,  that  the  action  of 
the  board  was  illegal,  and  that  he 
was  aggrieved  thereby,  and  there- 
upon prayed  an  appeal  to  the  Cir- 
cuit Court,  and  filed  an  appeal 
bond  which  was  approved.  In  the 
Circuit  Court  the  appeal  was  dis- 
missed on  motion  of  the  Board. 

Eel±  that  the  appeal  was  properly 
taken,  and  that  the  legality  of  the 
action  of  the  board  could  not  be 
tried  in  the  Circuit  Court  on  a  mo- 
tion to  dismiss.  Graham  v.  The 
Board  of  CoTnmunonere  of  Daviete 
County 883 

8.  Intxslocutory  Ordeb. — An  ap- 
peal will  lie  to  the  Supreme  Court 
from  an  interlocutory  order  direct- 
ing the  payment  of  money  into 
court)  in  a  proceeding  supplemen- 
tary to  execution.  McKnight  et  aU 
V.  Kniselyetal 836 

4.  Attachment  for  Contempt. — 
Courts  of  record  have  exclusive 
control  over  charges  for  contempt, 
and  their  conviction  or  acquittal  is 
final,  and  no  appeal  will  lie.  Ker- 
nodU  V.  Ouon 362 

6.  Habeas  CoRFns.^^ection  577  of 
the  code  applies  only  to  appeals 
from  interlocutory  orders  or  judg- 
ments. Where  a  final  judgment 
has  been  rendered  upon  a  writ  of 
habeas  corpus,  an  appeal  will  lie  to 
the  Supreme  Court,  as  in  other 
cases,  under  sections  550  and  556 
of  the  code.  The  State  ex  rel.  Sharpe 
T.  Banks,;,,.,, •••...•«  495 

APPEAL  BOND. 

!•  Bevefub  Stamp. —  Cakoella- 
TION. — ^I^  under  the  provisions  of 
the  internal  revenue  law,  an  appeal 


bond  requires  a  fifty  cent  revenue 
stamp  to  be  attached,  the  bond  is 
not  void  for  a  failure  to  cancel  the 
stamp.  OoodvfineT,  Wande,...  101 
2.  Betenue  Stamp. — The  bond  re- 
quired by  our  statute  on  appeal 
from  the  judgment  of  a  justice  is 
neither  a  "writ"  nor  "process," 
within  the  meaning  of  the  revenue 
law,  and  does  not  require  a  stamp. 
Smithy.  Waters 897 

APPBAISEMENT. 
Set  Shebitp'b  Sals,  2. 

APPBENTICB. 

Salt  by  an  infant,  by  next  friend,  for 
work  and  labor.  Answer,  that  the 
plaintiflf  was  an  infant,  having  no 
father  living,  nor  any  guardian, 
and  that  the  defendant  entered  into 
a  contract  with  the  mother,  by 
which  it  was  agreed  that  the  plain- 
tiff should  live  with  and  work  for 
the  defendant  until  he  was  twenty- 
one  years  of  age,  receiving  for  hia 
labor  hia  board  and  clothing,  and 
certain  presents  on  attaining  hifr 
majority;  that  the  plaintiff  wrong- 
fully left  the  service  of  the  defend- 
ant  before  attaining  his  majority, 
&c. 

HeU  thaty  under  the  statute,  arti- 
cles of  apprenticeship  must  be  in 
writing.  Tague,  by  Iiis  next  friendy 
v.  Hayward, 427 

ABBITBATION. 

1.  Misconduct  of  Arbitrators.— > 
Arbitrators  must  act  fairly,  but 
their  intercourse  with  the  parties, 
or  with  strangers,  on  the  subject  of 
the  arbitration,  untainted  with  un- 
fairness or  fraud,  cannot  affect 
their  award.  Flatter  v.  McDer* 
mitt „ 826 

2.  Award. — Service  op  Copy. — A 
copy  of  an  award  was  handed  by 
one  of  the  arbitrators  to  a  son  of 
the  party  upon  whom  it  was  to  be 
served,  sixteen  years  of  age,  in  the 
yard,  near  the  door  of  the  house^ 
the  son  being  at  the  time  left  in 
charge  of  the  house,  and  the  paper 
was  by  the  son  immediately  taken 
within  the  house. 
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Meldj  that  the  service  was  a  Bnfficient 
deliyorj  at  the  house,  within  the 
jneaiuiig  of  section  11,  2  G.  &  H., 
844.     Conrad  y,  Johnson 487 

ATTACHMENT. 

JFor  CkmUmpt, — See  Divobcx,  6,  7, 8. 

1.  GARmsHEB. — ^The  statute  does  not 
require  a  separate  complaint  to  be 
filed  against  a  person  summoned 
as  a  garnishee.  The  afadavit  re- 
quired to  procure  the  summons  is 
all  that  is  necessary.  Whitaker  y. 
Coleman 874 

2.  Samb. — Whore  no  property  has 
been  taken  in  attachinont,  and  a 
party  summoned  as  a  garnishee 
has,  on  his  own  application,  pro- 
cured a  continuance  of  the  pro- 
ceedings against  him,  after  personal 
judgment  against  the  attachment 
defendant,  he  cannot  afterward  in- 
sist that  the  plaintiff  has  abandon- 
ed his  right  to  judgment  against 
him bid. 

AWARD. 

See  Arbitbatiok. 


BASTARDY. 

1.  Ikpbisonmbnt  fob  Debt. — Sec* 
tion  22  of  the  bill  of  rights,  which 
provides  that  there  shall  be  no  im- 
prisonment for  debt,  except  in  case 
of  fraud,  applies  only  to  debts 
growing  out  of  contract,  express  or 
implied.    Lower  t.  Walliek,.,.    68 

2.  Samb.— Babtabdt.  —  Section  16 
of  the  bastardy  act,  2  G.  &  H.  628, 
which  provides  that  the  court  shall 
require  the  defendant,  if  he  be  in 
custody,  to  replevy  the  judgment, 
or  in  default  thereof  shall  commit 
him  to  jail,  is  not  in  oonflict  with 
sec.  22  of  the  bill  of  rights,  and  is 
constitutional Ibid. 

8.  Same. — Ihsoltent  Debtob. — 
The  statute  providing  for  the  dis- 
charge of  insolvent  debtors,  2  G.  & 
H.  257,  does  not  apply  to  the  case 
of  a  person  imprisoned  under  the 
bastardy  act Ibid, 

Vol.  XXV.— 35. 


BILL.OF  BXOBBnONB. 

8u  Praotiob,  86. 

1.  ExTXEUOK  ow  TiMO.— Where  a 
bill  of  exceptions  is  not  filed  within 
the  time  limited  by  the  court,  fur- 
ther time  cannot  bo  ^iven  without 
notice  to  the  adversa  party.  SheV' 
man  eial.  v.  Orotktrs 417 

2.  SAME.~-QiMsre,  whether  such  leave 
can  beigiven  even  after  notice  or 
appearance Ibid. 

BII4L  OF  LADING. 
See  CoJiTRACT,  10. 

BOND. 

/$<$«  Appeal  Bond. 

Of,  ConmUsioner  to  Sell  Lands.  See 
Pabtjtion  of  Lands,  2,  8. 

BOUNTIES. 

1.  BOITNTIES  TO  VoLUNTEEBS. — Coff- 

man  v.  Keigktlei/j  24  Ind.  609,  and 
Oliver  v.  Kdghiley,  id,  615,  affirm- 
ed. Board  of  Commissioners  of  Mi- 
ami County  V.  Bsarss 110 

2.  Same. — Substitutes. — An  appro- 
priation for  bounties  to  substitutes 
is  covered  and  Ugalizcd  by  the  act 
of  MarchZ,  1865 Ibid. 

8.  APPB0PBIATI02VB  FOR. — In  October^ 
1864,  the  Board  of  Commissioners 
of  Fountain  county  made  an  appro- 
priation ^of  ^20,000,  to  defray  the 
expenses  of  raising,  by  enlistment, 
four  hundred  and  twenty-eightmen, 
to  fill'  the  quota  of  the  county 
under  the  call  of  the  President  for  - 
five  hundred  thousand  men. 

Held,  that  the  appropriation  was  made  - 
valid  by  the  act  of  Mareh  8, 1865. 

Held^  also,  that  the  fact  that  some 
townships  of  the  county  had  al- 
ready filled  their  quotas,  did  not 
take  the  appropriation  out  of  the* 
operation  of  the  act  referred  to^^ 
King^  Treasurerj  ^e.,  v.  Course  et 
al 202 

4l  Publication  of  Laws. — A  final 
judgment  enjoining  the  county 
auditor -fitom  issuing  the  warrants 
provided  for- in  the  order  of  the 
board  was  rendered  in  the  court 
below   MareH  4,    1866.    Thftj  act. 
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legalising  such  approprifttions  was 
approYod  by  the  GoTemor  March 
8,  18G5,  and  went  into  foroe  from 
and  after  its  passage,  and  publica- 
tion in  certain  daily  newspapers. 
The  pubUoation  was  made  March  4. 

ffeld,  that  the  legalising  act  went 
beyond  the  judgment,  and  made 
the  appropriation  legal  ab  initio^ 
and  thereby  render^  the  judg- 
ment erroneous ^ Ibid, 

5.  Pasties. — In  September^  18C4,  the 
Board  of  Commissioners  of  Franh- 
lin  county  passed  an  order  appro- 
priating $117,600  to  procure  volun- 
teers to  fill  the  quota  of  the  county 
under  the  call  for  600,000  soldiers, 
and  directed  the  auditor  of  the  coun- 
ty to  issue  warrants  for  that  amount 
on  the  treasurer  to  raise  the  money 
appropriated.  A  bounty  of  $300 
(to  each  recruit  credited  to  the 
'County  was  authorised  to  be  paid 
«ut  of  the  sum  appropriated.  Suit 
by  eighty-six  persons  against  the 
Tsoun^  board,  the  auditor  and 
•treasKver,  and  certain  other  per- 
sons who  set  up  a  conflicting  claim 
to  the  fund,  to  recover  the  sum  of 
$25,800  of  the  amount  appropria- 
ted. The  complaint  alleged  that  the 
plaintiffs,  having  already  enlisted 
in  the  volunteer  service  of  the  United 
St4ite»f  at  the  request  of  the  county 
board,  and  of  the  citisens  of  the 
county,  and  in  consideration  that 
they  should  receive  their  pro  rata 
share  of  said  appropriation,  agreed 
to  be,  and  were,  credited  to  the 
quota  of  said  oounty. 

*Eeldf  that  the  facta  averred  created  a 
liability  on  the  part  of  the  county 
to  issue  to  the  plaintiffs  the  war- 
rants provided  for  in  the  order  of 
the  board. 

^eldj  also,  that  the  complaint  showed 
such  a  joint  interest  in  a  common 
fUnd  as  authorised  the  plaintiffiB  to 
join  in  the  suit 

Jieldy  also,  that  the  defendants  were 
all  proper  parties  to  a  complete 
determination  of  the  controversy. 
Young  et  al.  v.  The  Board  of  Com" 
'misiionerc  qf  JF^rankUn  Co.  ct  oL  296 


BURDEN  OF  PROOF. 


«Q^  Auiffnmmt  ^ 
See  Plxadino,  8. 


Note. 


CASES  AFFIRMED,  OVERRULED| 
DOUBTED  OR  EXPLAINED. 

Obligation  ov  Gqntbagt.^ITopHiis 
V.  Jonegf  22  Ind.  810,  reviewed  ia 
Webb^  Auditor^  j'c,  v.  Moore,,.      4 

DsFABTURE. — BeiUif  V.  Sucker,  16 
Ind.  308,  overruled  by  McAroy  v. 
WHffht 22 

Sales. — Alexander  v.   JDunn^  6  Ind. 
122;  I)jiffgyY,Coz,l9id,l42,OYeT^ 
ruled  by  Shipp  v.  Bowen  el  al,„    44 

Administbatob'b  Salk.  —  £x  parte 
Bhoekley,  Onardianj  ^c,  14  Ind. 
418,  overruled  by  WiUiameon  ▼. 
MiUe,  AdmW  of  Oilbrech, 65 

DxMURBBB. — Misjoinder  of  Pab- 
Tiva,^Collitu  V.  Nave,  9  Ind.  209, 
and  Story  v.  a  Deo,  28  Ind.  826^ 
modified.  Berkshire  et  al.  v.  Shulta 
et  al ^ 628 

TxNDEB. — Sowle  V.  Uoldridge,  20  Ind. 
204,  overruled  by  Sowle  v.  HOIS' 
ridge 119 

RsTENUB  Law. —  Warrtn  v.  Paul^ 
22  Ind.  276,  doubted  in  Goodmne 
V.  Wande 101 

Pbomibbobt  Notxs.  —  RawUngs  t. 
lUher,  24  Ind.  62,  explained  in 
Sayree  v.  Linkhari  et  al 146 

Statute  ot  DE8CBNTB.~iSms(A  ▼. 
Smith,  28  Ind.  202,  and  McMaekin 
v.  Michaels,  id,  462,  affirmed  by 
Coffman  et  al,  v.  Bartsch  et  al.,»  201 

CAVEAT  EMPTOR. 

See  CONTBACT,  3. 

CHALLENGE. 
Of  Juror,    See  JtTBT. 

CHARITABLE  ASSOCIATION. 

See  Taxxb,  11,  12,  14,  16. 

CHARTER. 

special,    alteration    qf.     See   Raut 

B0AD8,  10. 

CITIE& 

1.  Taxbs.— The  act  of  June  18, 18G2, 
(1  R.  8.  1862,  p.  481,)  which  ex- 
empts farm  lands  included  within 
the  limits  of  a  city  from  taxation 
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for  municipal  purposes,  is  not  re- 
pealed by  sec.  42  of  the  act  of  1857, 
<1  G.  &  H.,  216,)  which  giyes  the 
common  council  power  to  collect 
an  ad  valorem  tax  "on  all  property 
x^ithin  such  city."  Blain  v.  BaiUy^ 
Trea^uretj^c 166 

2.  Ferries. — The  power  **  to  regulate 
ferries,"  conferred  upon  the  com- 
mon council  of  a  city  by  sec.  33  of 
tho  act  for  the  incorporation  of 
cities,  &c.,  (1  G.  &  H.,  223,)  does 
not  include  the  authority  to  prO' 
Jiibit,  without  a  license  first  obtain- 
ed therefor  from  the  city.  In, all 
instances  in  the  act  where  it  was 
intended  that  for  tho  purpose  of 
restraint  a  license  might  be  impos- 
ed, tho  power  is  expressly  declared, 
and  is  not,  therefore,  to  be  implied 
from  other  proTisions.  Duckwall  et 
al,  V.  The  CiUj  of  New  Albany.,  288 

8*  Vehicles.— -Speclfio  Tax  on. — 
A  ferry  boat  is  not  a  yehicle  within 
the  meaning  of  sec.  42  of  the  act 
for  the  incorporation  of  cities..i&id 

4.  Pleadiko.— City  Ordinance. — 
In  a  complaint  for  the  Tiolation  of 
a  city  ordinance  it  is  not  necessary 
to  set  out  tho  whole  ordinance,  with 
its  title,  but  only  the  section  or  sec- 
tions which  are  alleged  to  hare 
been  Tiolatcd*  Qretn  ▼.  The  City 
of  IndianapolU 490 

6.  Titles  op  Laws.— Section  19  of 
article  4  of  tho  constitution  applies 
only  to  acts  of  the  legislature,  and 
has  no  reference  to  by-laws  or  ordi- 
nances enacted  by  the  common 
council  of  a  city Ibid. 

0.  Evidence. — Corporation. — Sec- 
tion 284  of  the  code,  (2  G.  &  H., 
184,)  which  provides  that  the  acts 
and  proceedings  of  a  corporation 
may  be  proved  by  a  sworn  copy  of 
the  record,  was  not  intended  to 
make  such  copy  the  only  legal  evi- 
dence of  such  acts.  The  original 
record  is  the  best  evidence,  and  is 
always  admissible  in  evidence./&t<f. 

7.  Ordinances. — ^Proov  of  Pubu- 
cation. — Where  in  a  suit  for  the 
Tiolation  of  a  city  ordinance  the 
publication  of  the  ordinance  is  not 
denied  under  oath,  proof  of  the  pub- 
lication is  not  necessary Ibid, 

8.  General  Law. — ^In  an  action 
where  a  city  is  a  party  it  will  be 
presumed,  nothing  appearing  to  the 


contrary,  that  it  is  incorporated 
under  the  general  law  for  the  in- 
corporation of  cities.  The  City  of 
LoganepoTty.  Wright 612 

9.  Pleading. — Public  Statute. — 
Where  a  duty  is  imposed  by  the 
provisions  of  a  public  statute,  the 
pleader  is  only  bound  to  allege  the 
facts  which  bring  the  case  within 
the  law Ibid, 

10.  Powers. — ^Where  a  public  body 
or  officer  is  clothed  by  statute  with 
power  to  do  an  act  which  concerns 
the  public  interest^  or  the  rights  of 
third  parties,  the  execution  of  tho 
power  may  be  insisted  on  as  a  duty, 
though  the  statute  be  only  permis- 
sive in  its  terms : Ibid. 

11.  Sahe. — Liability  por  Minis- 
terial Acts — An  ordinance  of  a 
municipal  corporfition  directing  the 
construction  of  a  work  within  the 
general  scope  of  its  powers  is  a 
judicial  act,  for  wliich  the  corpor- 
ation is  not  responsible,  but  the 
execution  of  the  work  is  a  minis- 
terial act,  and  the  corporation  is 
responsible  that  it  be  done  in  a 
safe  and  skillM  manner Ibid, 

COMMISSION. 

SdkM  on.    See  Contract,  10. 

COMMON  CARRIERS. 

See  Neolioekcx,  7, 8. 

1.  Railroads. — ^Railroad  companies 
are  common  carriers,  and  as  «uch 
are  liable  by  the  rules  of  tho  com- 
mon law  for  losses  occurring  iVom 
any  accident  which  may  befall  (Jie 
goods  during  the  transit^  except 
such  as  result  from  the  act  of  God 
or  the  public  enemy.  B€m»emer  et 
al.  V.  The  Toledo  and  Wabaeh  R,  R. 
Co ^ 484 

2.  Delitkry. — As  a  general  rule  com- 
mon carriers  by  wagons  are  required 
to  deliver  the  goods  to  the  consignee 
at  his  house  or  place  of  business, 
and  their  liability  as  such  contin- 
nes  until  such  delivery,  but  this 
rule  does  not  apply  to  common  car- 
riers by  vessels  on  the  seas,  lakes 
or  navigable  rivers,  or  by  rail- 
roacio •«..••• .  ..»••••••*«••*«•••  •••.■•^otiK. 
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8.  Saue. — ^The  warehouse  or  depot  at 
the  town  or  station  to  which  goods 
are  shipped  bj  railroad  is  the 
proper  placo  of  delivery  to  the  con- 
signee. When  they  are  discharged 
from  the  cars  and,  in  the  absence 
of  the  consignee,  are  safely  stored 
in  the  company's  warehouse,  the 
liability  of  the  railroad  company 
as  a  common  carrier  is  terminated, 
without  notice  to  the  consignee  of 
the  arrival  of  the  goods Ibid. 

4.  Same. — Warehouseman. — When 
goods  are  thus  stored  the  character 
of  a  warehouseman  attaches  to  the 
company,  and  as  such  it  is  required 
to  keep  the  goods  in  store  for  the 
consignee  for  a  reasonable  time, 
without  additional  reward.  But 
during  such  timo  the  company  is 
only  liable  as  a  warehou8eman./i&t(/. 

5.  LiABij^iTY  OF.  —  Forwarders. 
— Suit  against  an  express  com- 
pany for  a  failure  to  deliver  a 
package  of  money  consigned  by 
the  plaintiff  to  one  A.  The  receipt 
given  for  the  package  stipulated 
that  it  was  to  be  delivered  to  A  in 
person.  Answer,  that  the  agent  of 
the  company  at  the  place  to  which 
said  package  was  addressed  was 
also  the  telegraph  operator  at  that 
place ;  that  a  person  pretending  to 
be  A  came  to  said  agent  and  sent  a 
telegram  through  him  to  the  plain- 
tiffs, requesting  that  the  money 
sued  for  should  be  sent;  that  in 
answer-  to  said  telegram  the  money 
was  sent  by  the  plaintiffs,  address- 
ed to  A,  and  that  the  same  person 
who  had  sent  said  telegram  called 
for  and  demanded  said  package, 
representing  himself  to  be  the  per- 
son to  whom  the  same  was  address- 
ed, and  the  money  was  thereupon 
delivered  to  him  by  the  defendant's 
agent. 

Heldf  that  the  answer  did  not  show 
such  a  degree  of  care  and  caution 
08  would  relieve  the  defendant 
from  liability,  even  if  charged  as  a 
forwarder  only.  The  American  Ex- 
presM  Co.  T.  FUieher  et  al 492 

€ONSn)£BATION. 

1.  RxNSWAL  OF  NoTX. — A  note  or 
bill  given  in  renewal,  merely,  of 
another,  the  consideration  of  which 


is  tainted,  may  be  defended  against 
in  the  same  manner  as  if  the  suit 
was  upon  the  first  note  or  bill.  But 
it  is  otherwise  where  the  second 
note  or  bill  is  supported  by  a  new 
and  distinct  consideration.  Ilynds 
v.  ITaye 31 

2.  Illegality  of. — Where  the  con- 
sideration of  a  contract  is  in  part 
legal,  and  in  part  illegal,  if  the  con* 
sideration  is  separable,  a  recovery 
may  be  had  to  the  extent  of  the 
legal  consideration Ibid, 

8.-  Same. — Suit  upon  several  bills  of 
exchange.  Answer,  that  the  consid- 
eration of  the  bills  was,  in  part,  the 
payment  of  unauthorized  and  ille- 
gal paper,  in  the  similitude  of  bank 
notes.  The  other  part  of  the  con- 
sideration was  the  paynTent  of  le- 
gal bank  paper. 

Heldj  that  the  consideration  was  suf- 
ficient to  support  the  action  to 
the  extent  of  the  lawful  money 
paid Ibid. 

4.  Same. — The  same  rule  applies 
whether  the  consideration  is  mode 
illegal  by  statute,  or  by  the  common 
law Ibid. 

6.  Contract. — A  signed  a  written 
contract  by  which  ho  agreed  to 
enter  the  military  service  of  tho 
United  States  to  the  credit  of  Tobin 
township,  in  consideration  of  the 
payment  of  a  bounty  of  $100.  B, 
the  agent  of  the  township,  accom- 
panied A  to  the  mustering  officer 
to  procure  his  muster  in,  and  to  pay 
him  the  bounty  promised.  While 
there,  A  was  offered  by  others  a 
bounty  of  $8oO,  and  refused  to 
perform  his  contract,  unless  the 
township  would  pay  him  that 
amount,  and  B,  thereupon,  to  in- 
duce A  to  perform  his  contract, 
promised  that  he  would  bo  respon- 
sible that  A  should  receive  that 
amount  from  Tobin  township. 

Held,  that  as  A  was  already  bound 
by  his  contract  to  enter  tiie  mili- 
tary service  for  a  bounty  of  $100, 
there  was  no  consideration  for  the 
promise  to  pay  him  more,  Bejf- 
nolde  V.  Nugent 828 

6.  Promise. — ^A  promise  is  a  good 
consideration  for  a  promise,  with 
or  without  performanoe.  Dcvmeff 
V.  Giiuihman  etal,*,.,.:^, 458 
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CONSTITUTIONAL  LAW. 

1.    OBUflATION  or  COKTBACTS — ReXE- 

PT. — ^The  remedy  giyen  by  law  for 
the  enforcement  of  ft  contract^  upon 
a  breach  of  its  obligation,  may  be 
changed  and  a  more  efficient  reme- 
dy given,  if  the  obligation  of  the 
contract  is  not  thereby  materially 
lessened,  weakened  or  impaired. 
Webb,  Auditor,  fc,  y.  Moore..,.      4 

2.  Impbisonment  tor  Debt. — Sec- 
tion 22  of  the  bill  of  rights,  which 
provides  that  there  shall  be  no  im- 
prisonment for  debt,  except  in  case 
of  fraud,  applies  only  to  debts 
growing  out  of  contract,  express  or 
implied.     Lowers.  Walliek....,    68 

8.  Same. — Bastabdt. — Section  16  of 
the  bastardy  act,  2  G.  &  H.,  628, 
which  provides  that  the  court  shall 
require  the  defendant,  if  he  be  in 
custody,  to  replevy  the  judgment, 
or  in  default  thereof  shall  commit 
him  to  jail,  is  not  in  conflict  with 
sec.  22  of  the  bill  of  rights,  and  is 
constitutional Ibid. 

4.  Taxation.  —  Vautation.  —  The 
constitution  does  not  require  a 
uniform  method  of  valuation  of 
property  for  taxation,  but  only  such 
regulations  as  shall  secure  a  just 
valuation.  In  determining  how 
this  end  shall  be  secured  the  legis- 
lature must  exercise  a  discretion, 
and  unless  the  method  adopted  be 
clearly  inadequate  to  secure  the 
result^  the  courts  cannot  interfere. 

The  Louisville,  4*^1  ^'  ^'  ^'  ^'  ^^ 
State  ex  rel.  MeCiurty 177 

5.  The  8th  section  of  the  Common 
Pleas  act  is  constitutional.  Wheeler 
et  al.  V.  CalverCM  Adm'r 865 

CONSTITUTION  OP  INDIANA- 
SECTIONS  OP  CITED. 

Sec.  22  Bill  of  Rights. — ^Imprisonment 

for  debt 70 

Sec.  1,  Art.  10.— Taxation 179 

CONSTRUCTION  OP  STATUTES. 

See  Statutes  Cokstbued. 

CONTEMPT  OP  COURT. 

AtiachaaU/or.    See  Diyobcx,  6,  7,  8. 


CONTINUANCE. 

AMENDMEirr. — SuBPBisB. — Where 
the  complaint  is  amended  during 
term,  the  defendant,  upon  a  proper 
affidavit  of  surprise,  may  be  allowed 
a  continuance  till  the  next  term  at 
the  plaintiff's  cost  Kirkpatrick 
V.  Holman 298 

CONTRACT. 

See  BESCissioir  of  Coktbact.  V  en- 
dob  AKD  PUBCHASEB,  4. 

Made  -on  Sunday  void,  but  may  be  rati- 
fied.   See  Deeds,  6,  7,  8. 
0/  Insurance  by  parol.    See   Ivsusr 

ANCE. 

1.  OblioationofContbact. — ^Reme- 
DY. — ^The  remedy  given  by  law  for 
the  enforcement  of  a  contract,  upon 
breach  of  its  obligation,  may  be 
changed  and  a  more  efficient  reme- 
dy given,  if  the  obligation  of  the 
contract  is  not  thereby  materially 
lessened,  weakened  or  impaired. 
Webby  Auditor,  ^c,  v.  Moore...       4 

2.  Same. — The  law  in  force  at  the  time 
of  the  execution  of  a  mortgage  to  the 
school  fund  required  the  county 
auditor  to  give  sixty  days'  notice 
of  sales  for  the  non-payment  of  the 
principal  or  interest  of  the  loans. 
By  subsequent  legislation,  three 
weeks'  notice  was  mad^  sufficient. 

ffeld,  that  the  law  reducing  the  time 
of  notice  related  only  to  the  reme- 
dy, and  did  not  impair  the  obliga- 
tion of  the  contract Ibid. 

8.  Cateat  Emftob. — Fbaxtd. — Suit 
by  the  purchaser  upon  a  contract 
for  the  sale  of  tobacco,  a  part  of 
which,  only,  was  manufactured  at 
the  time  of  sale.  The  complaint 
alleged  that  the  tobacco  already 
manufactnred  was  put  up  in  tight 
boxes,  and  that  the  residue  was 
similarly  packed  as  it  was  made ; 
that  it  was  all  received  and  paid 
for  without  examination ;  that  the 
seller  fraudulently  packed  the  to- 
bacco in  boxes  made  of  green  lum- 
ber, and  put  into  the  boxes  inferior 
and  damaged  tobacco,  by  means  of 
which  it  became  spoiled  and  un- 
saleable ;  that  the  plaintiff  had  no 
knowledge  of  the  quality  of  the 
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iobaecoy  and  that  with  a  Tiew  to 
defraud  him  defendant  exhibited 
speoimens  which  he  fraudukntlj 
represented  to  be  the  qiuklity  of  the 
tobacco  he  was  manufactaring. 

ffeldf  that  as  to  so  much  of  the  to- 
bacco aa  was  manufactured  at  the 
time  of  tHe  contract,  the  complaint 
showed  no  cause  of  action. 

Held,  also,  that  as  the  acceptance  of 
the  tobacco  manufactured  after  the 
making  of  the  contract  was  pro- 
cured by  tho  fraud  of  the  seller, 
the  rule  caveat  emptor  does  not  ap- 
ply. 

Jleldf  also,  that  where  the  acceptance 
of  goods,  upon  an  executory  con- 
tract, is  procured  by  the  fraud  of 
tho  seller,  an  offer  to  return  is  not 
necessary  to  entitle  tho  buyer  to 
maintain  his  suit 

ffeldf  also,  that  the  plaintiff's  measure 
of  damages  was  the  actual  loss  sus- 
tained, which  would  be  ascertained 
by  deducting  the  market  Talue  of 
the  tobacco  dcliTcred,  at  the  time 
of  the  deliyery,  from  the  market 
Talue  of  that  which  was  contracted 
for,  to  which  the  jury  were  at  lib- 
erty to  add  something  by  way  of 
punishment  for  the  deceit.  JIcAroy 
etal.Y.  Wright -    22 

4.  Illegality  op  Part. — Where  a 
party  has  contracted  to  do  certain 
things,  and  an  illegal  act  is  in- 
cluded therein,  ho  may  neyerthe- 
less  be  held  to  perform  so  much 
of  his  contract  as  it  is  lawful  to 
perform,  if  it  can  be  separated 
from  that  part  which  is  illegal. 
But  if  no  separation  can  be  made 
between  tho  legal  and  illegal  stipu- 
lations, tho  whole  will  be  held  Toid. 
Hyndi  t.  ffat/t ^ 81 

6.  Same. — Iixeoalxtt  of  Ck)Ksn>- 
KRATIOK. — So  where  the  considera- 
tion of  a  contract'  is  in  part  legal, 
and  in  part  illegal,  if  the  consid- 
eration is  separable,  a  recovery 
may  be  had  to  the  extent  of  the 
legal  consideration Ibid, 

G.  Sams. — Suit  upon  several  bills  of 
exchange.  Answer  that  the  con- 
sideration of  the  bills  was,  in  part, 
the  payment  of  unauthorized  and 
illegal  paper,  in  the  similitude  of 
bank  notes.  The  other  part  of  the 
consideration  was  the  paymAnt  of 
legal  bank  paper. 


Heldj  that  the  eoasideration  was  suf- 
ficient to  support  the  action  to 
the  extent  of  the  lawful  money 
paid Ibid. 

7.  Same. — The  same  rule  applies 
whether  the  consideration  is  made 
illegal  by  statute,  or  by  the  com- 
mon law ~ Ibid. 

8.  Sale  of  Goods. — Where  a  sale  is 
of  particular  classes  or  descrip- 
tions of  goods,  generally,,  to  b^ 
selected  by  the  seller^  such  aa  a 
sale  of  so  many  measures  of  corn, 
and  not  of  any  specific  ascertained 
parcel  of  goods,  the  seller  will  fulfill 
his  contract  by  furnishing  any 
goods  fairly  answering  the  descrip- 
tion given  by  him.  Sliipp  v.  Bow- 
en  etal ^..^ 44 

9.  Same. — But  when  the  precise  arti- 
cle intended  to  be  bought  and  sold 
is  ascertained  and  identified  at  the 
time  of  making  the  bprgain,  the 
seller  must  deliver  tno  identical 
thing  so  fixed  upon  and  ascertain- 
ed  ...^..Ibid. 

lOL  Sales  on  Commission. — Dili- 
gence.— A  shipped  to  B,  who  was 
a  commission  merchant  in  the  city 
of  New  York,  thirty  thousand  pounds 
of  clover  seed  to  be  sold  on  com- 
mission, without  any  special  in- 
structions as  to  tho  terms  of  sale. 
B  sold  the  seed  to  C,  who  was  & 
dealer  in  good  standing  for  sol- 
Tency.  The  sale  was  regarded  as 
a  cash  sale,  but  by  the  usage  of  the 
trade  in  New  Ycxrk,  the  buyer  had 
from  three  to  seven  days  to  make 
payment.  The  bulk  of  the  seed 
was  delivered  on  the  Gth,  7th  and 
8th  days  of  Decemhery  but  it  was 
not  all  delivered  till  tho  11th.  On 
the  8th,  and  again  on  tho  10th  and 
12th  of  Decenier,  payment  was  re- 
quested, but  G  was  unable  to  pay. 
On  the  29th  of  the  month  B  took 
from  C  a  bill  of  exchange  drawn 
on  his  consignee  in  Liverpool,  Eng^ 
iand,  to  whom  the  seed  had  been 
shipped,  for  the  amount  due  for  A's 
seed  and  also  for  other  produce  sold 
to  C  for  account  of  other  parties. 
The  bill  was  dishonored.  B  did 
not  advise  A  of  the  sale  of  the  seed, 
or  of  C's  failnre  to  pay  for  it,  until 
the  29th.  On  the  week  succeeding 
the  sale  of  the  seed  it  was  put  on 
ship  board^  consigned  to  Liverpooi, 
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l>at  it  did  not  appear  ^hen  the  BMp 
Bailed.  ,0n  the  Tth  and  14th  of 
Deeemb^,  G  drew  two  bills  of  ex- 
change on  hii  consignee  in  Liver" 
j9ool  for  £1098,  and  attached  to 
them,  as  collateral  seoority,  what 
purported  to  be  bills  of  lading, 
signed  by  him,  for  the  ftill  amount 
of  the  seed. 

Meldf  that  B  was  the  special  agent  of 
A,  and  as  such  it  was  his  duty  to 
obserre  toward  his  principal  the 
utmost  good  faith,  to  exercise  all 
reasonable  diligence  in  protecting 
his  interests,  and,  in  the  absence 
of  special  instructions,  to  sell  only 
for  cash  on  deliyery. 

ffeldf  also,  that  the  papers  signed  by 
G,  and  attached  to  the  bills  of  ex- 
change drawn  by  him,  not  being 
signed  by  the  master  of  the  ship, 
were  not  bills  of  lading,  and  could 
not  Test  in  the  holders  any  Tight 
to  the  seed  as  against  A. 

Meldj  also,  that  when  B  became  ap- 
prised, as  early  as  the  12th  of  the 
month,  that  G  was  unable  to  pay  for 
the  seed,  it  was  his  duty  to  haye 
repossessed  himself  of  it,  or  at 
least  to  haye  given  prompt  notice 
to  A,  so  that  he  might  have  taken 
the  necessary  steps  to  protect  his 
interests,  and  having  failed  to  do 
either,  B  took  upon  himself  the 
risk  of  G's  failure  and  must  bear 
the  loss.  Baheoek  ei  al.  t.  Orbiscn 
ei  al 76 

11.  Liquor  Traffic. — Rsstraiktot 
Tradk — Public  policy  in  this  State, 
as  evinced  by  the  legislative  enact- 
ments, fh>m  the  earliest  times  to 
the  present,  has  always  been  to 
restrain  the  traffic  in  intoxicating 
liquors,  and  hence  a  contract  in 
restraint  of  that  traffic,  if  made 
upon  a  sufficient  consideration,  will 
be  enforced,  though  the  restraint 
be  territorially  co-extensive  with 
the  State.  ITarrison  et  dL  v.  Loeh- 
hart 112 

12.  Alteration  of  Writteit  In- 
strument.— ^A  material  alteration 
of  an  instrument  after  its  delivery, 
by  a  party  who  claims  under  it,  or 
one  under  whom  he  claims,  made 
without  the  consent  of  the  party 
against  whom  it  is  sought  to  be 
enforced,  renders  it  void.  QHimm 
▼.  Pianol 246 


18.  VOLUMTAKY  PATMBrt.— Where 
one  does  voluntarily,  and  without 
request)  that  which  he  is  not  com- 
pellable to  do  for  another,  who  is 
compellable  to  do  it^  as  if  one  who  is 
not  bound  in  any  way  pays  a  debt 
due  from  another,  the  law  will,  if 
there  be  a  subsequent  promise  to 
repay  the  money,  imply  the  previ- 
ous request,  but  it  will  not  imply 
both  the  promise  and  the  request. 
Bevan  v.  TomUruon 253 

14.  EzBCUTORT. — A  agreed  withB  to 
sell  and  deliver  to  B  his  wool  clip, 
at  a  stipulated  price  per  pound, 
part  of  which  was  paid  in  hand. 
B  was  to  come  to  A's  house  on  a 
particular  day,  and  go  thence  with 
A  to  the  town  of  A.,  where  the 
wool  was  to  be  weighed,  and  where 
A  was  to  receive  it  and  pay  the 
residue  of  the  price. 

HM^  that  the  contract  was  an  execu- 
tory one.    Straua  v.  Ross 800 

16.  GoNBiDERATioir.  —  A  signed  a 
written  contract  by  which  he 
agreed  to  enter  the  military  serv- 
ice of  the  United  StateM  to  the 
credit  of  Tobin  •  township,  in  con- 
sideration of  the  payment  of  a 
bounty  of  $100.  B,  the  agent  of 
the  township,  accompanied  A  to  the 
mustering  officer  to  procure  his 
muster  in,  and  to  pay  him  the 
bounty  promised.  While  there,  A 
was  offered  by  others  a  bounty  of 
$850,  and  refused  to  perform  his 
contract,  unless  the  township  would 
pay  him  that  amount,  and  B,  there- 
upon, to  induce  A  to  perform  his 
contract,  promised  that  he  would 
be  responsible  that  A  should  re- 
ceive that  amount  from  Tobin. 
township. 

HeldjihaX  as  A  was  already  bound, 
by  his  contract  to  enter  the  mili- 
tary service  for  a  bounty  of  $100, 
there  was  no  consideration  for  the 
promise  to  pay  him  more.  Rey- 
nolds y,  Nugent 828 

16.  Consideration. — A  promise  is  a 
good  consideration  for  a  promise, 
with    or     without    performance. 

Downey  v.  Hincknum  $t  al 453^ 

• 

CONTBIBUnON. 

&0  6UBST7,,2^ 
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COBPOBATIONa 

See  Bailboads. 

1.  FoftEiGN  CovPOKATiovfi,^  Semble, 
that  a  contract  of  a  foreign  cor- 
poration, made  in  violation  of  a 
statute  designed  for  the  protection 
of  our  citisens,  would  not^  as  to 
the  latter,  be  void.  New  England 
Insurance  Co,  v.  Robinaan 686 

2.  Powers.  —  Corporations,  along 
with  the  express  and  substantive 
powers  conferred  by  their  charters, 
take  by  implication  all  the  reas- 
onable modes  of  executing  such 
powers  which  a  natural  person  may 
adopt  in  the  exercise  of  similar 
powers Ihid, 

COSTS. 

« 

See  Executors  and  Adminibtra- 

TORS,  18. 

In  a  suit  by  next  friend,  if  the  find- 
ing is  for  the  defendant^  a  judgment 
against  the  next  friena  for  costs  is 
right  under  the  statute.  Tague,  by 
his  next  friend  Y,  Hayv>ard 427 

COUNTY  COMMISSIONERS, 
BOARD  OF. 

Appeal. — The  Boai'd  of  Commission- 
ers of  Daviess  county  having  ap- 
propriated the  sum  of  $600  to  each 
volunteer  and  drafted  man  who 
should  enter  the  military  service 
to  the  credit  of  the  county,  and 
to  each  person  furnishing  a  substi- 
tute, A  filed  an  affidavit  alleging 
that  he  was  a  citizen  of  the  county, 
that  the  action  of  the  board  was 
illegal,  and  that  he  was  aggrieved 
thereby,  and  thereupon  prayed  an 
appeal  to  the  Circuit  Court,  and 
filed  an  appeal  bond  which  was  ap- 
proved. In  the  Circuit  Court  the 
appeal  was  dismissed  on  motion  of 
the  board. 

Heldy  that  the  appeal  was  properly 
taken,  and  that  the  legality  of  the 
action  of  the  board  could  not  be 
tried  iu  the  Circuit  Court  on  motion 
tO' dismiss.  Oraham  v.  TJie  Board 
of 'Commissioners  of  Daviess  Cbun- 
ty ^ 888 


COUNTT  SEAT,  REMOVAL  OF. 

CouwTT  Skat. — Bohd  of  Feme  Co- 
TKRT. — ^Proceeding  by  mandate  to 
compel  the  removal  of  a  county 
seat.  To  the  alternative  writ  the 
commissioners  made  return  that 
the  lands  described  in  the  bond 
which  had  been  tendered  under 
section  4  of  the  act  of  1861,  were 
the  property  of  a  married  woman. 
To  this  return  it  was  answered  that 
the  bond  was  executed  in  good 
faith,  and  a  deed  for  the  lands  was 
tendered  and  brought  into  court  to 
operate  as  soon  as  tho  removal  of 
the  county  scat  should  be  ordered. 

Heldy  that  a  married  woman  would 
not  be  bound  by  such  a  bond. 

Heldf  also,  that  the  subsequent  exe- 
cution of  a  deed  could  not  put  the 
county  board  in  default,  their  ac- 
tion being  legal  at  the  time.  The 
writ  of  mandate  lies  against  them 
only  after  they  shall  have  refused 
to  act  in  a  case  where  they  ought 
to  have  acted.  Gondii  et  aL  v.  The 
Board  of  Commissioners  of  Newton 
County 422 

COURT  OP  COMMON  PLEAS. 

See  Jttrisdiction,  1,  2. 

Title  to  Real  Estate. — An  ans- 
wer bad  on  demurrer  is  not  suf- 
ficient to  put  in  issue  the  title 
to  real  estate,  under  section  1 
of  the  act  of  1859,  (acts  1859,  p. 
94,)  providing  for  the  transfer 
of  cases  in  which  the  title  to  real 
estate  is  in  issue  from  the  Com- 
mon Pleas  to  the  Circuit  Court. 
Coleman  v.  Hart 256 

COVENANT. 

Of  Warranty.    See  Warranty. 
To  Repair,    See  Landlord  and  Txn- 
Airr. 

CRIMINAL  LAW. 

See  Liquor  Law. 

1.  Indictment. — Larceny. — In  an 
indictment  for  larceny  at  common 
laW|  the  ownership  of  the  stolen 
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property,  if  known,  must  be  cor- 
rectly aTerred,  and  the  proof  on 
the  trial  must  correspond  with  the 
averment.    Widnar  y.  The  Slate.  234 

2.  Samk. — Under  sec.  57  of  the 
criminal  practice  act,  (2  Q.  &  H., 
402,)  it  is  sufficient  if  one  only  of 
several  joint  owners  is  named  in 
the  indictment,  but  where  the  stolen 
property  is  alleged  to  belong  to  two 
persons,  proof  that  it  is  the  separ- 
ate property  of  one  of  them  will 
not  support  the  indictment... ../6t(f. 

3.  Perjuey. — Indictment. — In  an 
indictment  for  perjury  under  sec- 
tion 40  of  the  act  defining  felonies, 
(2  G.  &  H.  450,)  it  must  appear 
either  by  etpress  averment,  or 
from  other  facts  ayerred,  that  the 
alleged  false  swearing  was  **  touch- 
ing a  matter  material  to  the 
point  in  question."  The  State  t. 
Flagff 248 

4.  Same. — ^Section  41  of  the  same 
statute  contemplates  a  case  where 
the  oath  or  affirmation  was  not  re- 
quired by  law,  but  was  voluntarily 
modo  by  the  party,  and  in  that  case 
it  is  not  necessary,  in  order  to  sup- 
port an  indictment  for  perjury,  that 
the  false  statement  should  be  touch- 
ing a  material  matter Ibid. 

5.  Indictment. — Duplicity. — If  an 
indictment  is  double,  the  objection 
must  be  taken  by  a  motion  to  quash. 
SimcM  V.  The  Slate 881 

6.  Indictment. — Pbbjuby. — An  in- 
dictment for  perjury,  after  describ- 
ing the  case  in  which  tho  accused 
was  sworn  as  a  witness,  the  names 
of  tho  parties,  the  issues  joined, 
and  the  court  in  which  the  action 
was  pending,  charged  that  the  ac- 
cused ''did,  upon  the  trial  of  the 
matters  set  forth  in  said  pleading^, 
take  his  corporal  oath"  to  testify, 
&c.,  touching  the  issues  joined  in  a 
certain  action  then  pending  in  said 
court,  wherein  A  and  B  were  plain- 
tiffs, and  C  was  defendant,  describ- 
ing tho  parties  as  before. 

Heldf  that  the  indictment  charged 
with  sufficient  certainty  that  the 
action  in  which  the  defendant  was 
sworn  and  testified  as  a  witness, 
was  the  same  action  in  which 
the  issues  described  were  joined. 
The  State  v.  Flagg 869 

7.  RjBcoGNizANCA.— Suit  on.— Suit 


upon  a  recognixance  conditioned 
for  the  appearance  of  the  accused 
to  answer  a  criminal  chaise  upon 
the  first  day  of  the  next  succeeding 
term  of  the  court.  The  breach  al- 
leged was  a  failure  to  appear  on 
the  day  named.  Answer,  by  the 
surety,  that  the  grand  jury  impan- 
neled  at  tho  term  of  the  court  to 
which  said  recognisance  was  re- 
turnable investigated  the  charge 
and  found  no  bill  of  indictment 
against  the  accused. 
HeSy  that  the  answer  was  bad. 
Fleece  et  al,  T.  The  Slate 884 

8.  Robbery. — Labcsny. — In  an  in- 
dictment for  robbery  the  descrip- 
tion of  the  property  taken  need 
not  be  moro  particular  than  is 
required  in  charging  a  larceny. 
Brennon  v.  The  SlaU 403 

9.  Same. — Violenci!:. — On  tho  trial 
of  an  indictment  for  robbery,  tho 
evidence  showed  that  the  accused 
was  found  standing  astride  the  body 
of  a  man  who  was  lying  upon  the 
ground  drunk  and  unconscious; 
that  he  had  taken  from  tho  pockets 
of  the  drunken  man  a  pocket  book 
and  other  property,  and  in  doing 
so  had  turned  the  pockets  inside 
out.  The  indictment  charged  the 
taking  to  have  been  by  force  and 
violence. 

Heldy  that  the  case  made  by  the  evi- 
dence was  not  robbery,  but  lar- 
ceny. 

Held,  also,  that  a  sufficient  degree  of 
force  to  constitute  violence  was  an 
essential  ingredient  of  the  crimo 
as  charged Ibid, 

10.  Indictment. — The  indorsement 
of  the  foreman  of  the  grand  jury 
upon  an  indictment  returned  into 
court  as  *^a  true  bill,"  is  not  a  part 
of  the  record,  unless  made  so  by  a 
bill  of  exceptions.  Bowe  v.  The 
SlaU « 415 

11.  Same — ^The  transcript  on  an  ap- 
peal firom  a  judgment  m  a  prose- 
cution for  a  felony  showed  that  a 
grand  jury  was  impanneled  and 
sworn  on  the  first  day  of  the  term, 
the  names  of  the  jurors,  and  that  A 
was  appointed  foreman.  At  a  later 
d^  in  the  term  an  indictment  was 
returned  into  court  by  the  grand 
jury,  eigned  **by  B,  their  foreman, 
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as  a  true  bill."  Tbere  was  no 
entry  showing  that  B  ffad  been  ap- 
pointed or  sworn  as  foreman,  nor 
did  his  name  appear  among  the 
jurors  impanneled. 

Held,  that  the  failure  to  show  the  ap- 
pointment of  B  U8  foreman  was 
probably  a  mere  ministerial  omis- 
sion of  tho  clerk,  by  which  the 
substantial  rights  of  the  defendant 
wore  not  affected,  and  which  fur- 
nishes no  ground  for  a  reyersal  of 
tho  judgment Ibid, 

12.  Profebsiokal  Gambling.— -In- 
dictment for  professional  gambling, 
in  two  counts.  Tho  first  charged 
that  the  defendant,  at  ifartoncoun- 
ty,  &c ,  was  engaged  in  the  habit 
and  practice  of  gaming,  and  did 
then  and  there  get  his  liyclrhood 
thereby.  The  second  count  charged 
that  the  defendant,  at,  &c ,  was 
wandering  about  from  place  to 
place,  in  the  habit  and  practice  of 
gaming.  The  evidence  showed  that 
tho  accused  had  been  for  two 
months  traveling  abouC  and  gam- 
ing for  a  livelihood,  but  that  ho 
had  come  into  the  county  where  he 
was  indicted  on  lawful  business, 
and  had  not  gamed  therein. 

Held  that  the  evidence  did  not  sus- 
tain the  indictment Ibid, 

CROSS-PLEADING. 

See  Fleadinq,  23,  24. 


DAMAGES. 

1.  Measure  of. — Suit  by  the  pur- 
chaser upon  a  contract  for  the  sale 
of  tobacco,  a  part  of  which,  only, 
was  manufactured  at  the  time  of 
sale.  The  complaint  alleged  that 
the  tobacco  already  manufactured 
was  put  up  in  tight  boxes,  and  that 
the  residuo  was  similarly  paoked 
as  it  was  made;  that  it  was  all  re- 
ceived and  paid  for  without  ex- 
amination ;  that  the  seller  fraudu- 
lently packed  the  tobacco  in  boxes 
made  of  green  lumber,  and  put 
into  the  boxes  inferior  and  damag- 
ed tobacco,  by  means  of  which  it 
became  spoiled  and  unsaleable; 
that  the  plaintiff  had  no  knowledge 


of  the  quality  of  the  tobacco, 
and  that  with  a  view  to  defraud 
him,  defendant  exhibited  specimens 
which  he  fraudulently  represented 
to  bo  the  quality  of  the  tobacco  he 
was  manufacturing. 
Heldj  that  the  plaintiff's  measure  of 
damages  was  the  actual  loss  sus- 
tained, which  would  be  ascertained 
by  deducting  tho  market  value  of 
the  tobacco  delivered,  at  the  time 
of  the  delivery,  from  tlie  market 
value  of  that  which  was  contracted 
for,  to  which  the  jury  were  at 
liberty  to  add  something  by  way 
of  punishment  for  tho  deceit.  Jfc- 
AroyetaLy,  Wright 22 

2.  ExcESSiviB  Damages. — The  Su- 
preme Court  will  not  reverse  a 
judgment  in  an  action  of  slander 
on  the  ground  of  excessive  dam- 
ages, unless  the  damages  assessed 
by  the  jury  are  so  outrageous  as  to 
induce  the  belief  that  tho  jury 
acted  from  prejudice,  partiality  or 
corruption.  Alexander  v.  Thorn- 
at 268 

3.  Measure  of. — Evidenck. — On 
the  trial  of  an  action  for  damages 
for  killing  a  horse,  the  plaintiff 
introduced  a  witness  who  stated 
that  ho  was  acquainted  with  tho 
value  of  horses,  but  had  never 
seen  tho  horse  in  controversy.  The 
witness  was  then  asked,  ''What, 
on  the  10th  day  of  Mai/t  (the  day 
of  the  killing,)  was  tbe  average 
price  of  a  horse  fifteen  or  sixteen 
hands  high,  three  or  three  and  one- 
half  years  old,  and  sound,  except 
the  ring  bone  on  the  hind  foot, 
which  had  been  killed  7  " 

ffeldj  that  the  court  erred  in*pennlt^ 
ting  the  witness  to  answer  the 
question. 

Heldj  also,  that  the  value  of  the  horse 
at  the  time  of  his  death  was  the 
measure  of  damages.  But  it  was 
competent  for  the  defendant  to 
show  the  condition  of  the  horse  by 
witnesses  who  had  seen  him  at  any 
reasonable  time  before  the  killing, 
ranging  within  three  months,  and 
then  after  proving  by  other  wit- 
nesses that  his  condition  was  un- 
changed, the  former  might  testify 
to  the  value  of  the  horse  at  the 
time  of  the  killing,  on  the  hypothe- 
sis that  his  condition  was  the  same 
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as  when  they  saw  him.     Toledo  and 
Wab<uh  R.  R.  Co.  v.  Smith.,,..  288 

4.  SURETIES.-OONTKIBUTION.-Where, 

in  an  action  by  a  surety  against 
a  Gc^surety  for  contributioiky  it  ap- 
pears that  the  debt  was  paid  by  the 
transfer  of  land,  the  price  at  which 
the  land  was  taken  by  the  creditor 
will  ordinarily  constitute  the  prop- 
er basis  for  a  calculation  of  the 
amount  due  from  a  co-surety,  but 
in  any  event  the  value  of  the  land 
at  the  time,  without  reference  to  its 
cost,  not  exceeding  the  amount  of 
the  debt,  should  be  allowed.  Jones 
V.  Bradford  etal 306 

5.  Profits. — Suit  by  the  keeper  of  a 
livery  stable  to  recover  damages 
for  an  injury  done  to  two  stallions 
of  his  own  by  the  communication 
of  a  distemper  to  them  by  a  horse 
of  the  defendant,  which  the  plain- 
tiff had  been  induced  to  receive 
into  his  stable  by  the  defendant's 
representation  that  the  horse  had 
recovered  from  the  distemper  and 
could  not  communickte  the  disease 
to  other  horses.  The  court  per- 
mitted the  plaintifT  to  prove  the 
profit  he  would  probably  have  de- 
rived from  the  services  of  one  of 
the  stallions  during  the  foaling 
season,  but  for  his  incapacity  from 
the  disease. 

Held,  that  the  evidence,  though  not 
admissible  definitely  to  fix  the 
measure  of  damages,  was  proper 
for  the  consideration  of  the  jury, 
as  an  aid  in  estimating  them. 
Fulii^,  Wucoff, 821 

6.  Fraud. — While  it  is  competent  for 
the  parties  to  fix  the  rule  of  dam- 
ages, that  rule  will  not  be  allowed 
to  prevail  where  it  appears  that  the 
whole  contract  was  procured  by 
fraud.      Wambaugh  v.  Bimer.,.  868 

7.  Mbasurb  of. — On  breach  of  con- 
tract to  deliver  goods.  See  Zehner 
y.Dale 433 

&  Injunction  Bond. — Damages. — 
In  an  action  upon  an  Injunction 
bond,  given  to  procure  an  order 
restraining  the  plaintiff  from  out- 
ting  timber  upon  a  tract  of  land, 
the  defendant  offered  to  prove,  in 
mitigation  of  damages,  that  at  the 
time  of  suing  out  the  injunction 
the  land  and  timber  belonged  to 
another  person,  and  that  the  plain- 


tiff had  no  right  to  oat  the  timber. 
Held,  thafthe  evidenoe  wa»  admis- 
sible.   Jenkinaeial,Y.PawkhiU.  473 

DECEDENTS  ESTATES. 
See  ExscUTOBB  and   Aimsinibtra- 

T0B8. 

DEEDS. 

1.  CuRATiYS  Statute. — If  a  deed 
executed  by  husband  and  wife,  of 
the  wife's  lands,  under  the  Revised 
Statutes  of  1843,  was  inoperative 
to  pass  the  title,  by  reason  of  the 
failure  of  the  notary  to  afi&x  his 
ofi&cial  seal  to  the  certificate  of  ac- 
knowledgment, the  act  of  March  1, 
1865,  (1  O.  &  H.,  262,)  cured  the 
defect  and  made  the  deed  effective. 
Maxey  etal,T.  Wiee 1 

2.  Of  Husbamd  and  Wipe. — Hus- 
band and  wife  cannot,  by  sep- 
arate deeds,  convey  the  lands  of 
the  wife.  Such  deeds  do  not  create 
an  equity  sufficient  to  protect  the 
possession  of  a  purchaser.  Baxter  ^ 
et  al,  V.  Bodkin  ei  aU 172 

3.  Same. — A  right  in  equity  cannot 
arise  out  of  an  instrument  which 
binds  nobody Ibid. 

4.  Merger  07  Oral  Contract. — An 
oral  agreement  by  the  vendor  of 
real  estate,  made  before  the  execu- 
tion of  the  deed,  to  procure  for  the 
vendee  an  outstanding  title  to  the 
land  conveyed,  is  merged  in  the 
covenants  of  the  deed.  Coleman  v. 
ffari 25ft 

6.  Quit-Claim. — Effect  of. — To  a 
complaint  upon  a  promissory  note^ 
given  to  secure  the  price  of  land 
which  the  payee  had  engaged  to 
convey  to  the  maker  by  deed  of  quit- 
claim, it  is  not  a  good  answer  thai 
the  land,  after  the  note  was  made, 
had  been  sold  to  discharge  a  lien 
upon  it,  which  existed  when  the 
note  was  made.  Shuler  v.  JSardin, 
Adminiiirator  of  South.. 386 

6.  StnfDAT  Law.—Dsid. — ^A  deed 
made  on  Sunday  is  void.  Love  et 
al.Y.  Welle 508 

7.  Sams. — Batificationof. — A  con- 
tract not  otherwise  invalid,  but 
void  only  because  made  on  Sunday^ 
canatitutes  an  exception  to  the 
geneial  rule  U^iki  void  coatraota 
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are    not    fiuAccptible    of   ratifica- 
tion  » Ibid, 

8.  Same. — Delivery  of. — A  deed 
takes  effect  from  the  time  of  its 
delivery,  and  though  signed  and 
acknowledged  on  Sunday,  if  deliv- 
ered on  another  day  it  is  a  valid 
deed,  whatever  may  be  the  effect 
upon  the  acknowledgment Ibid, 

9.  Innocent  Purchaser. — Where 
a  deed  is  executed  on  Sunday,  but 
by  the  procurement  of  the  grantor 
is  dated  upon  the  preceding  day, 
he  cannot  assert  the  invalidity  of 
the  deed  against  a  subsequent  bona 
fide  purchaser Ibid, 

DEFAULT. 

Immaterial  averment  not  admitted  by. 
See  pLEAJDiNOf  2G. 

DEMUBREB. 
See  Pleading.    Practice. 

1.  A  demurrer  assigning  for  cause 
that  the  facts  alleged  do  not  "  enti- 
tle the  plaintiff  to  the  relief  de- 
manded," is  bad  under  the  statute. 
Cincinnati  and  Chicago  R.  R.  Co.  v. 
Waahbum,. 269 

2.  A  demurrer  only  reaches  such  de- 
fects as  are  apparent  on  the  face 
of  the  pleading  to  whieh  it  is  di- 
rected.   Jones  \.  Bradford  ctal.  305 

3.  The  objection  that  a  pleading  is  too 
indefinite  or  uncertain  cannot  be 
reached  by  demurrer.  The  proper 
course  is  to  move  to  have  it  made 
more  definite  and  certain.     Fultz  v. 

Wycoff, ^ 821 

4.  Misjoinder  ov  Parties. — Where 
two  or  more  plaintiffs  unite  in 
bringing  a  joint  action,  and  the 
facts  stated  do  not  show  a  joint 
cause  of  action  in  them,  a  demur- 
rer will  lie  upon  the  ground  that 
the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of 
action.  Berkshire  et  al.  v.  Shultz  et 
al 628 

DESCENTa 

See  Partition  of  Lands,  1. 

1.  Wife's  Portion.— A  died  in  1861, 
intestate,  seised  of  certain  real  es- 


tate, leaving  a  widow  and  several 
children.  Proceedings  for  parti- 
tion having  been  instituted,  the 
commissioners  set  apart  to  the 
widow  a  certain  town  lot,  valued 
at  $800,  and  reported  that  the  resi- 
due of  the  property  was  not  sus- 
■  ceptible  of  partition.  An  order  of 
sale  was  entered,  and  a  commis- 
sioner appointed  to  make  the  sale. 
Before  the  sale  was  made  the  widow 
married  again.  In  distributing  the 
proceeds  of  sale,  the  court  ordered 
that  one-third  of  the  net  proceeds 
of  sale,  less  eight  hundred  dollars, 
should  be  paid  to  the  widow,  "upon 
her  filing  a  bond,  with  good  security, 
in  double  the  value  of  the  money 
so  paid,  conditioned  that  the  prin- 
cipal sum  should  be  restored  to  tho 
heirs,  if  she  should  die  during 
coverture." 

Heldj  that  if  sec.  18  of  the  statute  of 
descents  is  a  rule  of  descent,  and 
not  a  limitation  of  the  estate  of, 
the  widow  in  the  lands  of  her 
deceased  husband,  then  the  children 
had  no  vested  interest  in  the  por- 
tion of  their  mother.  All  the  in- 
terest they  could  have  must  come 
to  thorn  as  heirs  of  their  mother. 

ffeldj  also,  that  the  order  was  wrong, 
1st.  because  a  married  woman  could 
not  be  bound  by  such  a  bond ;  and 
2d.  because  the  $800  was  ordered 
to  be  deducted  from  the  widow's 
one-third  of  the  residue,  instead  of 
from  the  one-third  of  the  whole 
property.  Goodrich  et  al.  v.  Myers 
et  al 10 

2.  "Will. — Interest  of  Wife. — A 
by  his  will  devised  his  real  estate 
to  his  wife  during  life,  and  after 
her  death  to  his  "  heirs."  At  his 
death,  A  left  no  child,  nor  the  de- 
scendant of  any,  and  no  father, 
mother,  brother  or  sister  surviving 
him.  The  widow  elected  to  take 
under  the  law,  and  not  under  the 
will. 

Held,  that  in  the  absence  of  a  will 
the  statute  would  have  cast  the 
whole  estate  upon  the  widow. 

Held,  also,  that  the  words,  "my 
heirs,"  as  used  in  the  will,  must 
be  construed  to  mean  the  next  of 
kin,  and  not  the  widow,  who  under 
the  law  would  have  been  the  sole 
heir. 
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JBeld,  alBO|  that  when  the  widow 
elected  to  take  under  the  law,  she 
became  entitled  to  one-third  of  the 
real  estate  in  fee,  and  the  remain- 
ing two-thirds  would,  at  her  death, 
pass  by  the  will  to  the  next  of 
kin. 

Meldy  also,  that  as  no  operatiye  dispo- 
sition was  made  by  the  will  of  the 
two-thirds  of  the  lands  during  the 
life  of  the  widow,  that  interest 
descended  to  her  as  the  heir  at  law. 
Rvuing  v.  Busing  et  al 63 

8.  Desckntb. — "Widow'b  Portion. — 
Under  the  statute,  the  widow  is 
entitled,  before  any  distribution,  to 
^00  of  personal  property,  which 
may  be  selected  by  her  at  the  ap- 
praisement, but  before  the  property 
can  vest  in  her  there  must  be  an 
appraisement,  in  the  cpurse  of  ad- 
ministration, and  a  selection  by 
her  under  the  appraisement.  HoT' 
rell  Y.  Hammond's  AdmW 104 

4.  Statute  ov. — Smith  t.  Smithy  28 
Ind.  202,  and  McMaekin  y.  Michaels, 
id.  462,  affirmed.  Coffman  et  al.  y. 
BarUeh  etal 201 

6.  Wife's  Portiok. — Under  the  pro- 
Yisions  of  sections  soYenteen  and 
twenty-scYen  of  the  statute  of  de- 
scents, the  wife  takes  a  fee  simple 
interest  in  the  lands  of  her  deceas- 
ed husband.  Barnes  et  al,  y.  Allen 
etal 222 

6.  Sam  e. — ^Adopted  Ohildrek. — ^The 
adopted  children  of  the  husband 
are  not  the  children  of  the  wife, 
nor  are  they  ^'children  by  a  prcYi- 
ous  wife,"  and  hence  the  limitations 
upon  the  estate  of  tho  wife,  impos- 
ed by  section  18,  and  the  proYiso  in 
section  24,  of  the  statute  of  de- 
scents, do  not  apply  to  a  case  where 
the  deceased  husband  has  left  only 
adopted  children Ibid, 

7.  Same. — Adopted  children  are  tho 
heirs  of  the  adopting  father  in  the 
degree  of  children,  and  are  entitled 
to  inherit  Arom  him  all  the  estate 
of  which,  under  the  law,  he  has  a 
right  to  depriYo  his  wife Ibid, 

8.  Advancements. — The  subject  of 
adYancements  is  regulated  exclu- 
siYcly  by  statute,  and  under  sec- 
tion 12  of  the  statute  of  descents 
only  a  child,  or  the  descendant  of  a 
child,  can  be  charged  with  adYance- 
ments.   The  wife  is  not  chargeable 


with    adYancements    under    that 
statute Ibidj 

9.  QuARE. — Whether  the  rule  of  the 
statute  of  descents  is  changed  by 
section  0  of  the  act  concerning  the 
partition  of  land Ibid. 

10.  The  right  of  the  widow,  under 
the  statute,  to  one-third  of  the 
real  estate  of  her  deceased  husband 
is  absolute  against  creditors,  un- 
less by  joining  with  her  husband 
in  a  mortgage  she  has  waiYed  her 
right;  and  even  then  the  waiYer 
operates  only  in  faYor  of  the  mort- 
gagee.   Ferry  Y,  Barton 274 

DIVORCE. 

1.  ALiMOirr. — In  a  suit  by  the  wife 
for  diYorce  and  alimony,  cYidence 
of  the  Yalue  of  the  wife's  separate 
property  is  admissible,  and  should 
be  considered,  in  connection  with 
the  Yalue  of  the  husband's  property, 
in  fixing  the  amount  of  alimony. 
Morse  y.  Morse 156 

2.  Practice. — The  statute  regulating 
diYorces  contemplates  a  trial  by 
the  court,  and  though  the  court 
may,  of  its  own  motion,  or  by  con- 
sent, or  upon  the  motion  of  either 
party,  submit  the  issues  to  a  jury, 
still  the  Yerdiot  is  not  conclusiYe, 
and  on  the  final  hearing  the  court 
may  look  into  the  whole  case,  and 
disregard  so  much  of  the  finding 
as  is  without  the  issue „Ibid. 

8.  Husband  and  Wive. — Witness. 
— Under  the  act  in  relation  to 
witnesses,  (Acts  of  1861,  p.  61,) 
husband  and  wife  are  prohibited 
from  testifying  either  for  themselYes 
or  against  the  other  in  suits  for 
diYorce Ibid. 

4.  Alimony. — Semble,  that  in  a  suit 
for  dlYorce  alimony  may  be  allowed 
to  the  wife,  on  her  application, 
though  the  diYorce  is  granted  to 
the  husband.     Cox  y.  Coz 808 

5.  Children.— The  amount  allowed 
in  a  judgment  for  diYorce,  for  the 
support  of  children,  is  subject  to 
subsequent  modification Ibid, 

6.  Attachment. — Order  itor  the 
Payment  of  Money. — In  a  pro- 
ceeding under  section  17  of  the 
diYorce  act^  to  enforce  by  attach- 
ment an  order  of  the  court  for  the 
payment  of  money,  it  is  not  neces- 
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stkTjf  thoQ^  not  improper,  that  the 
husband  shoald  be  notified  and 
given  a  day  in  court  to  show  cause 
why  an  attachment  should  not  is- 
sue. The  attachment  may  issue 
upon  a  proper  affidavit,  and  after 
arrest  the  defendant  can  purge 
himself  of  the  contempt  by  show- 
ing that  he  has  complied  with 
the  order,  or  that  a  Talid  reason 
exists  why  he  should  not  bo  com- 
pelled to  comply  with  it.  KempdU 
V.  Cuon 862 

7.  Sams. — If  the  defendant  fails  to 
purge  himself  from  the  contempt-, 
th^  court  may  order  hhn  to  be  im- 

?risoned  until  the  money  is  paid, 
he  law  does  not  contemplate  ad- 
versary proceedings  in  such  cases. 
The  proceedings  in  attachment  for 
contempt  are  summary ^Ihid. 

8.  8 All E— -Courts  of  record  have  ex- 
clusive control  over  chaises  for 
contempt,  and  their  conviction  or 
acquittal  is  final,  and  no  appeal 
will  lie Ibid 

0.  Ikjtzbxi)  Pabty. — Upon  the  trial 
of  a  suit  for  divorce,  where  the  de- 
fendant had'  filed  a  cross-petition, 
the  'sourt  found  that  a  divorce 
ought  to  be  granted,  "not  upon  the 
application  of  either  party,  but 
upon  the  whole  case.'' 

Hdif  that  under  the  statute  a  divorce 
can  only  be-granted  upon  theap- 
pUcation  of  ithe  injured  party,  and 
a  ll&ding /n  favor  of  one  party, 
and  agahist  the  other,  is  necessary 
'  to  authorise  a  divwHse.    QvUeti  v. 
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jB^  YXITDOB  A2n>  PUBCHASSB,  11. 

ESTOPPEL. 
8e$  iKotrKcnoir,  2. 

1.  Ik  Pais. — ^The  doctrine  of  estoppel 
inpaiM  can  have  no  applicaUon  in 
a  case  where  everything  was  equal- 
Iv  known  to  both  parties,  or  where 
the  party  souffht  to  be  estopped  was 
iffnorant  of  the  facts  out  of  which 
ms  rights  sprang,  or  where  the 


party  asserting  the  estoppel  was  in 
no  degree  influenced  by  tne  acts  or 
admissions  pleaded  in  estoppel. 
Fletcher  v.  Ilolmes X 458 

2.  Samb. — Estoppels  in  pais,  unlike 
technical  estoppels  by  deed  or  mat* 
ter  of  record,  never  exist  without 

'  reference  to  the  moral  qualities  of 
the  conduct  alleged.  The  door  is 
shut  against  asserting  a  right  where 
that  would  result  in  doing  a  wrong 
to  some  other  person,  or  where  in 
good  conscience  and  honest  deal- 
ing a  party  ought  not  to  be  per- 
mitted to  gainsay  his  previous 
conduct « „ IbidL 

8.  SAME.r—A  mere  failure  to  give 
notice  of  a  right  where  another, 
without  knowledge  of  the  fact,  is 
investiAg  his  money,  and  where  it 
might  be  fairly  concluded  that  he 
would  not  do  so  if  informed  of  the 
fact,  will  generally  preclude  a  sub- 
sequent sottini^  up  of  the  right 
thus  concealed ^Ibid, 

EYIDENCfi. 

See  WiTKBSS. 

L  Dbclarations  of  Aobvt — ^Tlie 
declarations  of  an  agent,  made 
while  he  is  actually  transacting; 
for  his  principal  the  business  to 
which  the  declarations  relate,  are 
admissible  against  the  principal 
only  because  they  are  part  of  the 
ree  gettm^  and  declarations  made  at 
other  times  are  not  admissible. 
Eynd^y.Saye 81 

2.  BEDucnoN. — Evidence  ot  Chab- 
acteb. — On  the  trial  of  an  action 
for  seduction,  the  defendant  offered 
evidence  of  good  moral  character, 
and  the  plaintiff  having  declared 
that  he  did  not  intend  to  offer  any 
«vidence  to  impeach  the  defend- 
ant's character,  the  court  refhsed 
to  allow  more  than  three  witnesses 
to  testify  on  that  subject  for  the 
defendant. 

Held^  that  the  court  was  guilty  of  no 
abuse  of  discretion,  even  if  evi- 
dence of  character  had  been  compe- 
tent    Cox  V.  PtviU 90 

8.  I>bclabation  ov  Sseyaxt. — ^Rbs 
Gestji. — Suit  against  a  railway 
company  for  damages  caused  by 
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Tunning  a  train  of  oars  over  the 
plaintiff's  wagon  and  horsesi  while 
they  wero  being  driven  by  the 
plaintiff's  servant  along  a  public 
highway. 

Meldj  that  the  statements  made  by 
the  servant  at  the  time,  as  to  the 
causa  of  the  accident,  were  a  part, 
of  the  res  gcstos,  and  admissible  in 
evidence  against  the  plaintiff.  The 
Toledo  and  Wah{uh  Railway  Co,  v. 
Ooddard. 185 

4.  PnoMisso&Y  Note. — Suit  by  A 
against  the  administrator  of  B 
upon  a  lost  note,  alleged  to  have 
been  assigned  by  C  to  A,  in  writing, 
after  tho  loss,  and  after  the  death 
of  B.  C,  being  joined  as  a  defend- 
ant to  answer  as  to  the  assignment, 
made  default.  The  administrator 
answered,  1st.  General  denial.  2d. 
Payment  by  tho  deceased.  3d.  That 
C,  and  not  A,  was  tho  real  party  in 
interest.  On  tho  trial,  C  was  call- 
ed by  A  as  a  witness  to  prove  the 
execution  and  assignment  of  the 
note. 

Hcld^  that  as  the  execution  and  as- 
signment of  the  note  wero  not  put 
in  issuo  by  the  pleadings,  the  evi- 
dence offered  was  not  pertinent  to 
the  issue.  Martin  v.  Atker^s  Adm'r 
etal 237 

6.  Damages. — On  the  trial  of  an  ac- 
tion for  damages  for  killing  a  horse, 
tho  plaintiff  introduced  a  witness 
who  stated  that  he  was  acquainted 
with  Uxo  value  of  horses,  but  had 
never  seen  tho  horse  in  controversy. 
The  witness  was  then  asked,  '^What, 
on  the  10th  day  of  Mai/j  (tho  day 
of  tho  killing,)  was  the  average 
price  of  a  horse  fifteen  or  sixteen 
hands  high,  three  or  three  and  one- 
half  years  old,  and  sound,  except 
the  ring  bone  on  the  hind  foot) 
which  had  been  killed?'' 

Eeld,  that  the  court  erred  in  permit- 
ting the  witness  to  answer  the 
question. 

Heldf  also,  that  the  value  of  the  horse 
at  the  time  of  his  death  was  i.he 
measure  of  damages.  But  it  was 
competent  for  the  defendant  to 
show  the  condition  of  the  horse  by 
witnesses  who  had  seen  him  at  any 
reasonable  time  before  the  killing, 
ranging  within  three  months,  and 
then  after  proving  by  other  wit^ 


nesses  that  his  condition  was  un- 
changed, tho  former  might  testify 
to  the  value  of  the  horse  at  the 
time  of  the  killing,  on  tho  hypothe- 
sis that  his  condition  was  tho  game 
as  when  they  saw  him.  Toledo 
ami  Wabath  li,  R,  Co.  v.  Smith.  288 

6.  Account. — On  the  trial  of  an 
action  upon  an  account  for  goods 
sold,  a  witness  was  permitted  to 
testify  that  he  made  the  entries  of 
tho  items  of  account  in  tho  book  at 
the  timo  the  goods  were  sold,  and 
that  he  then  knew  and  recollected 
that  tho  account  was  correct^  and 
still  believed  it  to  be  correct,  but 
did  not  now  distinctly  remember 
tho  items  of  account  charged. 

Held,  that  tho  testimony  was  properly 
received.    Davit  y.  Franklin...  407 

7.  CoMPLETB  Becobd. — As  it  Is  made 
the  duty  of  the  clerks  of  tho  courts 
of  record  in  this  Stato  to  make  a 
complete  record  of  all  actions  in- 
volving tho  title  to  land,  within  one 
month  after  tho  same  are  finally 
determined,  it  will  be  presumed, 
after  tho  lapse  of  tho  time  men- 
tioned, that  such  record  has  been 
made.  Jenkins  et  al.  v.  Park" 
hill 473 

8.  Same.  —  A  duly  authenticated 
transcript  of  such  record,  in  .the 
absence  of  the  original,  is  the 
highest  evidence  of  the  contents 
thereof,  and  secondary  evidence  is 
not  admissible,  without  proof  of 
the  destruction  or  nonexistence 
of  the  record.. Ibid. 

0.  Lost  Instrument. — In  n  suit 
upon  a  lost  instrument  it  is  incum-^ 
bent  upon  the  plaintiff  to  prove 
the  contents  of  the  instrument,  as 
alleged,  after  laying  the  proper 
foundation  therefor,  but  proof  of 
its  execution  is  not  necessary  un- 
less the  execution  is  denied  under 
oath ^ Ibid. 

10.  Acts  of  Corporation. — Section 
284  of  the  code,  (2  G.  &  H.,  184,) 
which  provides  that  the  acts  and 
proceedings  of  a  corporation  may 
be  proved  by  a  sworn  copy  of  the 
record,  was  not  intended  to  make 
such  copy  the  only  legal  evidence 
of  such  acts.  The  original  record 
is  the  best  evidence,  and  is  always 
admissible  in  evidence.  Qreen  v. 
The  City  qf  IndianapoUa 490 
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11.  ObDINAKCBS. — ^PeOOF  OF  PtniLi- 
CATiON. — ^Where  in  a  suit  for  the 
Tiolation  of  a  city  ordinance  the 
publication  of  the  ordinance  is  not 
denied  undor  oath,  proof  of  the  pub- 
lication is  not  necessary Ibid. 

12.  Evidence. — Record. — Suit  by 
the  owners  of  certain  lots  in  the 
city  of  Vineennes  to  enjoin  the  city 
from  opening  a  street,  alleging  that 
the  lino  of  the  street  as  surrcyed, 
and  about  to  bo  opened,  was  iniior- 
rect.  On  the  trial  the  city  offered 
in  evidence,  to  establish  the  line 
of  the  street,  the  record  of  a  plat 
of  the  city,  made  in  1821,  and  re- 
corded in  the  deed  records  of  the 
county.  It  did  not  appear  by  what 
authority  the  surrey  was  made, 
nor  was  the  plat  acknowledged  or 
proved  so  as  to  entitle  it  to  record. 

Held,  that  tho  record  of  the  plat  was 
not  admissible  in  evidence.  Allen 
et  aL  V.  The  City  of  Vineennes.  581 

EXECUTION. 

1.  Appeal.— An  appeal  will  lie  to 
the  Supreme  Court  from  an  inter- 
locutory order  directing  the  pay- 
ment of  money  into  court,  in  a  pro- 
ceeding supplementary  to  execu- 
tion. MeKnight  et  aL  v.  Knieely  et 
al 836 

2.  Pboceedings  Bupplbmentaby  to 
ExEcxTTfON. — ^A  being  summoned, 
in  a  proceeding  supplementary  to 
execution,  to  answer  as  to  an  al- 
leged indebtedness  to  the  execution 
defendant,  it  appeared  that  he  had 
executed  certain  promissory  notes 
to  tho  latter,  payable  at  a  bank  in 
this  State,  which  had  been  assigned 
to  other  parties  before  the  com- 
mencement of  the  proceedings,  in 
payment  of  pre-existing  debts. 
The  court  directed  that  the  money 
due  upon  the  notes  should  bo  paid 
into  court,  and  that  the  assignees 
should  be  made  parties  to  try  the 
question  whether  they  were  holders 
of  the  paper  in  good  faith. 

Held,  that  where  commercial  paper 
is  received  in  payment  and  extin- 
guishment of  a  pre-existing  debt, 
tho  holder  is  entitled  to  protection. 

JJeldj  also,  that  the  order  of  the  court 
dii*ecting  tho  assignees  of  the  note 


to  be  made  parties  waft  not  attthor- 
ised  by  the  statute. 

Beldf  also,  that  as  the  order  of  the 
court  directing  the  payment  of  the 
money  into  court  could  not  protect 
A  trom  the  demand  of  the  as- 
signees for  payment  of  the  notes, 
the  order  was  erroneous.. Ibid. 

EXECUTOBS  AND*  ADMINISTBA- 
TORS. 

1.  Adbonibtratob's  Sale  of  Seal 
Estate. — ^Venue. — ^The  jurisdic- 
tion of  the  Court  of  Common  Pleas 
of  tho  county  where  letters  of  ad- 
ministration have  been   granted, 

f  of  an  application  by  the  adminis- 
trator to  sell  real  estate  situated 
in  another  county,  is  not  exclusive. 
WUUameon  v.  MileSf  AdnCr  q/*  GH^ 
brech 65 

2.  Same. — ^Proceedings  by  an  admin- 
istrator for  the  sale  of  real  estate 
were  instituted  in  the  Court  of 
Common  Pleas  of  the  county  in 
which  the  land  was  situated,  the 
heirs  of  the  deceased  being  resi- 
dents of  that  county. 

Heldf  that  tho  court  had  Jurisdiction 
of  the  subject  matter  of  the  suit) 
and  of  the  persons  of  the  heirs, 
though  administration  had  been 
granted  in  another  county  .....Ibid. 

8.  Parties. — Joint  Contsacts. — ^At 
common  law,  tho  legal  representa- 
tive of  a  deceased  partner,  or  other 
joint  obligor,  could  not  be  sued  at 
law  jointly  with  the  surviving  co- 
partner or  co-obligor,  the  survivor 
alone  being  liable  to  an  action  at 
law.  But  under  the  code  the  rule 
is  otherwise,  and  in  an  action  on 
an  executors'  bond  the  representa- 
tives of  a  deceased  joint  obligor 
may  bo  joined  with  the  surviving 
co-obligor.  Braxton,  AMr  of 
Throopj  V.  The  State  ex  ret.  Albert, 
AdmW  of  Johnson 82 

4.  Decedents'  Estates. — CiiAius. — 
•Section  C6  of  the  act  relating  to 
the  settloment  of  decedents'  es- 
tates, 2  O.  &  H.  603,  which  pro- 
vides that  claims  against  estates 
shall  be  filed  in  the  Court  of  Com- 
mon Pleas,  does  not  apply  to  cases 
where  the  legal  representative  of  a 
deceased  joint  obligor  is  a  proper 
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or  necessary  party  defendant  in  an 
action  against  the  surTiTor...M/(»dl 

5.    lilABILtTT  FOB  DXVAULT  OV  Co- 

XXECUTOR. — An  executor  or  admin- 
istrator is  not)  as  a  general  rule, 
liable  for  the  default  of  his  co- 
executor  or  co-administrator,  but 
if  the  action  be  upon  their  Joint 
bond,  then  he  is  liable Ibid. 

6.  Widow's  Poktiok. — Under  the 
statute  the  widow  is  entitled,  before 
any  distribution,  to  $800  of  personal 

Sroperty,  which  may  be  selected  by 
er  at  Uie  appraisement,  but  before 
the  property  can  Test  in  her  there 
must  be  an  appraisement,  in  the 
course  of  administration,  and  a  se- 
lection by  her  under  the  appraise- 
ment, llarrell  t.  ffammonifs  Ad- 
miniserator 104 

7.   ADMIKI8TRAT0B.-PARTIB8.--When 

an  administrator  is  a  necessary 
party  to  an  action,  he  may  be  sued 
in  any  county  where  any  of  his 
co-defendants  reside.  Owen  et  al, 
▼.  The  State  ex  rel,  Owen  et  al..,  107 

8.  Claims. — Partibs. — ^The  statute 
requiring  claims  against  decedent's 
estates  to  be  filed  in  the  Court  of 
Common  Pleas  and  placed  upon  the 
issue  docket,  does  not  apply  to  cases 
where  other  parties  are  necessarily 
joined  as  defendants  in  suits 
against  the  personal  representatives 
of  a  decedent.  In  such  cases  the 
suit  may  be  commenced  by  sum- 
mons.    Martin  t.  Ather^B  AdmW  et 

al 237 

9.  Covenant  or  Warrakty.— Suit 
against  the  widow,  heirs  and  per- 
sonal representatives  of  a  deceased 
grantor  upon  a  covenant  of  war- 
ranty contained  in  a  deed.  The 
complaint  averred  that  the  decedent 
left  an  estate  worth  $5,000,  after 
the  payment  of  debts,  of  which  the 
widow  received  dower,  and  the  heirs 
took  the  remainder  equally. 

Heldy  that  no  cause  of  action  was 
shown  against  the  widow,  as  her 
dower  was  not  liable  for  the  debts 
of  the  husband. 

EeH  also,  that  as  there  was  an  es- 
tate yet  in  course  of  administra- 
tion, against  which  the  plaintiff's 
claim  might  have  been  filed,  the 
heirs  were  not  liable,  in  this  form 
of  action,  until  the  assets  in  the 

Vol.  XXV.— 86. 


hands  of  the  administrator  were 
exhausted.  Bmmard^s  Admiiiutra* 
trix  V.  Co* 251 

10.  Petition  by  an  administrator  for 
the  sale  of  real  estate  to  pay  cer- 
tain debts  and  legacies,  and  the 
costs  of  administration.  The  pe- 
tition alleged  that  there  was  no 
personal  estate.  Answer,  that  the 
cause  of  action,  except  the  costs, 
did  not  accrue  within  six  years,  &c. 
Reply,  that  the  person  to  whom 
said  debts  and  legacies  were  owing 
had  been  ever  since  the  death  of 
the  testator  a  married  woman. 
Demurrer  to  the  reply. 

Held^  that  the  answer  pleaded  in  bar 
of  the  petition  did  not  constitute  a 
bar,  as  the  costs  were  a  proper 
charge  against  the  estate,  and  no 
reason  was  shown  why  the  real 
estate  should  not  be  sold  to  pay 
them. 

Held,  also,  that  the  reply  was  good 
enough  for  a  bad  answer.  Dufi' 
ning  et  al.  v.  I>rt9er,  AdmW,  ^e.  269  • 

11.  Widow's  Portion. — A  died  in-  • 
testate  and  insolvent,  his  entire! 
assets  consisting  of  two  parcels  of 
real  estate,  upon  each  of   which  i 
there  was  a  separate  mortgage,  in . 
the  execution  of  which  the  wife- 
had    joined.     The    administrator* 
filed  his  petition  to  sell  the  reali 
estate,  and  the  wife  appeared  and^ 
consented  to  the  sale,  reserving  lier.' 
interest  in  the  proceeds,    The  ad- 
ministrator first  sold  one  parcel  of 
the  land,  and  after  paying  off  the- 
mortgage  upon  it,  paid  to  the  widow 
one-£hird  of  the  residue.    He  then 
sold  the  other  pareel,  and  after 
paying  off  the  mortga^  upon  it, 
out  of  the  proceeds,  paid  to  the 
widow  one-third  of  what  remained. 

Held,  that  the  right  of  the  widow,, 
under  the  statute,  to  one-third  of 
the  real  estate  of  her  deceased/ 
husband  is  absolute  against  cred- 
itors, unless  by  joining  with  her- 
husband  in  a  mortgage  she  has* 
waived  her  right;  Md  even  then 
the  waiver  operates  only  in  favor 
of  the  mortgagee. 

Hddf  also,  that  the  administrator 
should  have  applied  the  balance  or 
the  proceeds  of  the  sale  of  the  first. 
tract,  after  paying  the  mortgage, 
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and  one-third  of  the  residue  to  the  | 
widow,   to   the  diieharge  of  the 
mortgage  npon  the  eeoond  tract, 
and  not  to  the  claims  of  general 
creditors.    Perry  t.  jBorfoik....  274 

12.  Suits  bt  Aim  Aoaikst. — Com* 
MOir  Pleas. — ^All  salts  against  ex- 
ecutors or  administrators  must  be 
brought  in  the  Court  of  Common 
Pleas.  Wheeler  el  al.  ▼.  Caloerte 
AdmW 866 

13.  Sams. — Executors  and  adminis- 
trators may  sue  in  the  Court  of 
Common  Pleas  upon  any  claim, 
debt  or  demand  of  any  kind  owing 
to  them  in  their  fiduciary  capacity, 
without  regard  to  the  amount  of 
such  debt  or  demand,  and  in  all 
such  cases  costs  will  follow  the 
judgment ...•/&ttf. 

14.  Suit  ov  Bond  of. — Suit  by  the 
heirs  upon  a  bond  executed  by  an 
administrator  with  the  will  an- 
nexed, by  order  of  the  court.  The 
breach  assigned  was,  that  the  ad- 
ministrator had  appropriated  to  his 
•own  use  the  sum  of  $8,000  belong- 
ing to  said  estate,  which  was  in  his 
Tliands  at  the  time  of  the  execution 
of  the  bond. 

Mddj  that  it  will  be  presumed  in 
/aTor  of  the  action  of  the  court, 
•that  the  order  requiring  the  exe- 
cution of  the  bond  was  authorised 
by  law. 

Seldi  also,  that  the  sureties  on  the 
•eecond  bond  of  an  administrator, 
in  any  case  where  such  bond  is  re- 
quired by  an  order  of  the  court, 
»are  diable  for  any  breach  of  the 
•oonditiona  of  the  bond  ooonrring 
after  its  execution. 

Jfe^also  that  the  statuto  authorises 
a-Biiit  on  the  relation  of  the  heirs, 
and'that  each  suit  may  be  brought 
iieftpn  the>renoTal  of  the  adminis- 
trator. 

Eeldf  also,  tkat  an  answer  by  the 
eureties,  alleging  that  the  admin- 
istrator was  for  a  long  time  after 
the  execution  of  the  bond  solvent, 
and  thai  the  heirs  and  the  court 
had  dismissed  proceedings  against 
him  by  citation  to  compel  him  to 
account,  without  the  consent  of 
the  sureties,  fto.,  was  bad.  Oi9- 
tn  ei  oL  T.  Th4  8iaU  ex  teL  Omem 
*et  {U ••-.«••••.-•  871 


FEME  COVEBT. 
£ke  DncxiTTB,  1. 

Jhnd  </  not  bmdhiff.    See   OmmTT 

Seat. 

FERRIES. 

1.  LiCKVSB.-— The  power  Ho  regu- 
lato  ferries,"  conferred  upon  the 
common  council  of  a  city  by  sec. 
88  of  the  act  for  the  incorpora* 
tion  of  ciUes,  Ice,  (1 G.  &  H.,228,) 
does  not  include  tne  authority  to 
prohibit,  without  a  license  first  ob- 
tained therefor  from  the  city.  In 
all  instances  in  the  act  where  it 
was  intended  that  for  the  purpose 
of  restraint  a  license  might  be  im- 
posed, the  power  is  expressly  de- 
clared, and  is  not,  therefore,  to  be 
implied  flrom  other  proTisions. 
DuekvaU  ei  oL  t.  The  City  qf  New 
Albany 288 

2.  yxHicLxs.-— SpxcnricTAXoif. — ^A 
ferry  boat  is  not  a  <Wehicle,"  within 
the  meaning  of  sec  42  of  the  act 
for  the  incorporation  of  eideB„Ibid, 

FORBIER  RECOVEBT. 

By  the  record  of  a  former  suit,  filed 
with  a  plea  of  former  recoTcry,  it 
appeared  that  the  issues  joined  in 
the  former  suit  involyed  the  ques- 
tions presented  in  this,  but  there 
were  also  other  issues  in  the  former 
suit,  which  if  found  for  the  same 
party  would  haye  produced  the 
same  result,  though  the  Jury  might 
decide '  such  of  the  issues  as  were 
inToWed  in  the  present  ease  the 
other  way. 

Meldf  that  the  former  recovery  was 
prima  /aeietk  condusiTe  bar  to  the 
present  suit  Ihy  ei  ak  t.  FoI- 
letU 43 

FORWARDER. 
J3e$  GOXMOH  Cakeixr,  5. 

FRAUD. 

JSMBsscmieirovCovTBACTi.  Jupq- 
V7. 
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1«  AGOKFrAXC«PROCCBEDBY.-Where 

tbe  acceptance  of  goods,  upon  an 
•zecntory  oonCrmet»  is  prooared  by 
the  fraud  of  the  seller,  an  offer  to 
return  is  not  necessary  to  entitle 
the  buyer  to  maintain  his  suit. 
MeAroyttttL  t.  WriffkL 22 

2.  Statute  ot  LiMiTATioN8.r«-^It  is 
well  settled,  at  least  in  equity,  that 
in  cases  of  fraud  the  statute  of 
limitations  does  not  begin  to  run 
until  tiie  fraud  is  diSGOvered.  Ma^ 
lock  ▼.  Todd, ^  128 

&  QuJBRB. — Whether,  in  an  action  at 
law  for  fraud,  the  statute  of  limi- 
tations begins  to  run  until  the 
discoYcry  of  the  frauds Ibid, 

FRAUDS,  STATUTE  OF. 

CoLLATBSAL  Pbomibs. — ^In  order  to 
make  a  promise  collateral,  so  as  to 
bring  it  within  that  provision  of  the 
statute  of  frauds  which  requires  a 
promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another 
to  be  in  writing,  the  party  for 
whom  the  promise  is  made  must  be 
liable  to  tJie  party  to  whom  it  is 
nade.    Downey  r,  ffimchman.^  458 

G 

OAMBLINO. 

8e4  CBXiavAL  Law,  12. 

GARNISHEK 

Se€  ATTACHunrr. 

GIFT. 

1,  HXJVBAJTD   AKD  WXVX.— It  IS  the 

rule  in  equity  that  if  the  nature 
and  circumstances  of  a  gift  or 
grant  fh>m  the  husband  to  the  wife 
are  such  that  there  is  no  ground  to 
suspect  fraud,  and  the  gift  amounts 
only  to  a  reasonable  proTision  for 
»the  wife,  it  will  be  sustained  with- 
out the  interrention  of  a  trustee. 
C^Emmou  t.  CUunon'9  Adm'r^...  229 

2.  Sams. — In  determining  whether 
the  gift  is  a  reasonable  proTision, 
it  is  the  duty  of  the  court  to  take 
into  consideration  all  the  oireum* 

Btanoes  of  the  case........ ••••••• /Ml 


8.  Sams. — By  sec.  5  of  the  act  of 
1868,  (1  G.  &  H.,  296,)  the  power 
of  the  wife  to  acquire  personal 
property  by  gift,  during  coverture, 
is  changed  firom  an  equitable  to  a 
legal  right,  and  it  would  seem  to 
follow  that  the  only  restriction  the 
courts  can  impose  on  this  right  is 
to  guard  against  fraud Ibid. 

GRAND  JURY. 

See  CiuMiKAL  Law,  10, 11. 

GUARDIAN  AND  WARD. 

Txndob's  Lixk. — Quaere,  whether  a 
guardian  can  waive  the  vendor's 
lien  upon  real  estate  sold  by  him 
under  an  order  of  the  court.  Hadr 
Uy  et  al.  v.  Pickett,  Guardian  of 
Omnion  et  al 460 


HABEAS  CORPUS. 

1.  PKACTIC& — ^A  demurrer  is  not  the 
proper  method  of  testing  the  suf- 
ficiency of  a  return  to  a  writ  of 
habeat  corpus,  Cunningham  v.  Thorn' 
at 171 

2.  Appbal. — Section  677  of  the  code 
applies  only  to  appeals  fh>m  in- 
terlocutory orders  or  judgments. 
Where  a  final  Judgment  has  ^een 
rendered  on  a  writ  of  habeaa  corpus^ 
an  appeal  will  lie  to  the  Supreme 
Court  as  in  other  cases  under  sec- 
tions 660  and  666  of  the  code.  The 
State  ex  reL  Skarpe  v.  Banke,..  496 

8.  Fabeht  A2fi>  Child.— The  ftther 
is  the  natural  guardian  of  his  in- 
fant child  and  is  entitled  to  the 
custody  of  it.  But  If;  by  reason  of 
immoral   or  vicious  liabits,  he  is 

'  unfit  to  have  the  custody  and 
training  of  hiS'Child,  the  court  will 
reftise  to  award  it  to  him,  or  will 
even  direct  it  to  be  taken  f^m 
him « Ibid. 

4.  IvTAXT.— A  writ  of  habeae  corpus 
proceeds  upon  the  ground  of  an  il- 
legal restraint,  and  if  such  re- 
straint is  found  to  exist  it  is  the 
duty  of  the  court  to  free  the  person 
ttom  it.  But  the  court  is  not  bound 
to  deliver  the  custody  pf  an  infknt 
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to  any  particular  person,  but  should 
do  80  if,  under  the  circumstances,  it 

ought  to  be  done Ibid. 

6,  Sams. — If  no  restraint  is  found  to 
exist,  and  the  infant  is  of  an  age 
of  discretion,  the  court  may  simply 
declare  it  at  liberty  to  go  where  it 
will.  But  when  the  child  is  too 
young  to  exercise  a  discretion,  or 
have  a  choice,  it  is  the  duty  of  the 
court  to  award  the  custody  to 
the  person  legally  entitled  there- 
to  Ibid, 

HIGHWAYS. 

1.  Kailboad  CROSsnrGs. — The  rights 
and  duties  of  a  railroad  company, 
and  of  persons  trayeling  on  a  pub- 
lic highway  which  crosses  the  track 
of  the  railroad,  are  mutual.  Both 
have  the  right  to  pass,  and  both  are 
bound  to  use  ordinary  care  and 
diligence  to  avoid  injury.  Toledo 
and  Wabash  Railway  Company  t. 
Goddard, « 185 

2.  How  Established. — Public  high- 
w^ays  may  bo  established  in  this 
State,  First.  By  order  of  the  board 
of  commissioners  of  the  county. 
Second.  By  express  grant.  Third. 
By  dedication,  arising  by  presump- 
tion from  continued  use  for  a  con- 
siderable time  with  the  knowledge 
of  the  owner,  and  without  objection 
on  his  part.  Holerqft  y.  King  et 
al 852 

8.  Chanob  of. — A  public  highway, 
howeyer  established,  cannot  be  al- 
tered or  changed  at  the  will  of  the 
owner  of  the  land  over  which  it 
passes Ibid. 

4.  Practice. — ^To  a  petition  for  the 
location  of  a  highway,  an  answer 
was  filed  setting  up  that  a  similar 
petition  had  b^n  filed  some  ten 
years  before,  by  other  persons, 
which  had  noTer  been  prosecuted 
to  a  conclusion.  A  demurrer  was 
filed  and  sustained  to  this  answer, 
and  after  a  report  in  faTor  of  the 
highway  a  remonstrance  was  filed 
oontroTerting  the  public  utility  of 
the  road  and  asking  damages.  Re- 
▼iewers  were  appointed  and  report- 
ed in  favor  of  the  road,  and  assess- 
ed the  damages  of  the  remonstrant 
at  $150.  Before  any  action  by  the 
county  board  on  this  report,  the  re- 


monstrant appealed  to  the  Circuit 
Court,  where  the  demurrer  to  the 
answer  was  again  sustained,  and  a 
judgment  rendered  establishing  the 
highway  and  ordering  the  sum  of 
$200,  allowed  to  the  remonstrant 
for  his  damages,  to  be  paid  out  of 
the  county  treasury. 

Heldf  that  the  Circuit  Court  should 
haye  vummarily  dismissed  the  ap- 
peaL 

Meldf  also,  that  the  eourt  would  haye 
committed  no  error  if  it  had 
stricken  from  the  files  both  the 
answer  and  the  demurrer,  as  no 
such  pleadings  were  proper  in  such 
a  case. 

ffeldf  also,  that  the  order  directing 
the  payment  of  the  damages  out  of 
the  county  treasury  was  proper. 
The  Circuit  Court  had  the  same 
power  oyer  that  question  that  the 
county  board  had.  Logan  y.  Ki- 
$er 393 

5.  Mandate. — Township  Tbustee. 
— Proceedings  by  mandate  to  com- 
pel a  township  trustee  to  leyy  a 
tax  to  pay  the  damages  awarded  by 
the  Circuit  Court  in  a  proceeding 
for  the  location  of  a  township 
road. 

Heldf  that  it  was  not  competent  for 
the  trustee,  in  answering  to  the  al- 
ternate writ  of  mandate,  to  attack 
the  regularity  of  the  proceedings 
before  the  trustees  on  the  trial  of 
the  petition  for  the  location  of  the 
road.  That  question  could  only  bo 
presented  for  reyiew  by  an  appeal 
on  behalf  of  the  trustees  from  the 
original  judgment 

Heldj  also,  thai  it  was  the  duty  of  the 
trustee,  with  the  concurrence  of 
the  county  board,  to  leyy  the  tax, 
and  that  there  was  no  money  in 
the  township  treasury  was  no  ans- 
wer to  the  application  for  the  man- 

.  date.  Huntington^  Trustee  j'c,  y. 
Smith  et  al 486 

HUSBAND  AND  WIFE. 

1.  PABTiTioir  OF  Lakds.  Wotb'b 
Incboatb  Ihtxbest. — A  executed 
a  mortgage,  in  which  his  wife  did 
not  join,  upon  his  interest  in  cer- 
tain lands,  held  by  him  as  tenant 
in  common  with  others.  The  mort- 
gage  waa    afterward    foreoloaed. 
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acd  tlie  land  bought  in  at  the  Bher- 
iff 's  sale  by  B,  the  mortgagee.  B 
afterward,  and  in  the  life-time  of 
A,  instituted  a  suit  for  partition 
against  the  persons  who  had  held 
as  tenants  in  common  with  A,  and 
upon  a  report  that  the  land  was 
not  susceptible  of  partition,  an 
order  of  sale  was  made,  and  B  be- 
came the  purchaser.  After  the 
death  of  A,  his  widow  brought  an 
action  for  partition  against  B, 
claiming  to  faaye  one-third  of  the 
.  undivided  interest  of  her  husband 
set  apart  to  her. 

Heldj  that  as  the  wife  of  A  did  not 
join  in  the  execution  of  the  mort- 
gage, the  title  derived  by  B  from 
the  sheriff's  sale  was  subject  to  her 
contingent  interest,  and  this  being 
the  title  represented  by  B  in  the 
subsequent  proceedings  for  parti- 
tion, the  purchaser  under  those 
proceedings  could  acquire  no  great- 
er interest  than  that  held  by  B. 

Held,  also,  that  the  contingent  inter- 
est of  A*s  widow  was  not  divested 
by  the  sale  under  the  proceedings 
for  partition.  Verry  et  al.  v.  Rob- 
ituon 14 

2.  Witness. — The  defendant  in  an 
action  of  replevin  offered  his  wife 
as  a  witness  to  prove  that  the  prop- 
erty in  controversy  was  her  separ- 
ate property. 

Held,  that  as  the  wife  was  not  a  party 
to  the  suit,  and  the  proposed  evi- 
dence was  only  admissible  to  sup- 
port a  plea  of  property  in  another, 
it  was  evidence  for  the  husband, 
and  the  witness  was  incompetent 
under  the  statute.  Harrell  v.  Hatn^ 
motid's  Adm'r,.... ^  104 

3.  Mortgage  of  Wife's  Lasds. — 
A  mortgage  executed  by  husband 
and  wife,  of  the  wife's  separate 
real  estate,  to  secure  a  debt  of  the 
husband,  is  valid.  Ellis  et  al.  y. 
Kenyan 184 

4.  Witness. — Under  the  act  in  rela- 
tion to  witnesses,  husband  and 
wife  are  incompetent  as  witnesses 
in  suits  for  divorce.  Marte  v. 
Morse 15G 

6.  Deeds  of. — Husband  and  wife 
cannot,  by  separate  deeds,  convey 
the  lands  of  the  wife.  Such  deeds 
do  not  create  an  equity  sufficient 


to  protect  the  possession  of  a  pur- 
chaser.   Baxter  et  al.  v.  Bodkin  et 

al 172 

d.  Gift. — It  is  the  rule  in  equity 
that  if  the  nature  and  circum- 
stances of  a  giflb  or  grant  from  the 
husband  to  the  wife  are  such  that 
there  is  no  ground  to  suspect  fraud, 
and  the  gift  amounts  only  to  a 
reasonable  provision  for  the  wife, 
it  will  be  sustained  without  the 
intervention  of  a  trustee.  Clawson 
V.  Clawson' s  AdmW 229 

7.  Same. — In  determining  whether 
the  gift  is  a  reasonable  provision, 
it  is  the  duty  of  the  court  to  take 
into  consideration  all  the  circum- 
stances of  the  case Ibid, 

8.  Sams.— By  section  6  of  the  act  of 
1858,  (1  G.  &  H.,  295,)  the  power 
of  the  wife  to  acquire  pci^sonal 
property  by  gift,  during  coverture, 
is  changed  from  an  equitable  to  a 
legal  right^  and  it  would  seem  to 
follow  that  the  only  restriction  the 
courts  can  impose  on  this  right  is  to 
guard  against  fraud ....,Ibid. 


IMPRISONMENT  FOR  DEBT. 


See  CoKSTiTUTiONAL  Law,  2,  3. 

INDICTMENT. 
See  CaiMiNAL  Law. 


INDORSEMENT. 

1.  GoNTBACT  OF. — ^The  indoraemeut 
of  a  negotiable  promissory  note  is 
an  original  undertaking,  and  im- 
ports a  consideration.  If  made 
without  qualification,  it  implies  a 
promise  that  the  note  is  due  and 
payable  according  to  its  tenor,  and 
that  the  maker  is  solvent  and  liable 
to  pay  the  same.  Orimes  v.  Pier- 
sol 246 

2.  Blank  Indorsement. — An  in- 
dorsement in  blank  carries  with  it 
an  implied  power  to  the  person  to 
whom  it  is  delivered  to  fill  up  the 
indorsement  with  his  own  name, 
•r  the  name  of  any  other  person, 
or,  leaving  the  indorsement  in 
blank,  the  note  may  be  transferred 
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by  deliveiy,  and  iu  that  case  any 
subsequent  holder  may  fill  up  the 
indorsement  to  himself,  and  sue 
uponit » Ibid, 

8.  Special  Indobsemsitt. — If  a  note 
is  indorsed  in  full,  to  a  particular 
person,  the  indorsee  cannot  strike 
out  his  own  name  and  substitute 
the  name  of  another,  but  must 
himself  indorse  it  in  order  to 
transfer  it ^ •« Ibid. 

4.  Alteration  of. — To  strike  out  the 
name  of  the  indorsee  in  a  fM  or 
special  indorsement  of  a  promis- 
sory note  and  substitute  the  name 
of  another,  without  the  consent  of 
the  indorser,  is  a  mateiial  altera- 
tion of  the  contract,  and  no  recov- 
ery can  be  had  upon  it  against  the 
indorser Ibid, 

INFOKMATION. 

Disorderly  House. — Information 
charging  that  A,  on  the  1st  day  of 
ifoy,  18^4,  and  on  diTera  other 
days  subsequent  and  prior  thereto, 
was  the  owner  and  keeper  of  a 
business  house  in  the  town  of,  &0., 
wherein  he  kept  for  sale  and  actu- 
ally sold  intoxicating  liquors,  in 
quantities  to  suit  purchasers,  to- 
wit:  lager  beer  by  the  pint^  half- 
pint,  glass,  &o.,  and  then  and  there 
kept  said  house  in  a  disoixlerly 
manner,  to  the  annoyance  of  the 
citixens  living  in  the  vicinity  of 
said  house,  specifying  the  sort  of 
disorder  suffered,  viz,  suffering 
persons  to  congregate  and  remain 
in  and  about  the  same,  drinking, 
swearing,  stamping,  hallooing  and 
making  divera  disturbances  and 
tumults. 

ffeldj  that  the  information,  whether 
under  the  10th  section  of  the  act 
defining  misdemeanors,  (2  G.  &  H.. 
401,)  or  the  13th  section  of  the 
temperance  law  of  1859,  (2G.  &H., 
017,)  was  sufficient. 

Held,  also,  that  the  former  act,  so  far 
as  it  conflicts  with  the  latter,  is 
repealed.    Buhery.  The  State.,  175 

INJUNCTION. 

1.  By  Judge  of  Common  Pleas. — 
In  a  suit  upon  an  injunction  bond 
given  to  procure  a  restraining  order 


ftom  the  judge  of  the  Court  of  Cos:'.- 
mon  Pleas,  in  a  case  in  the  Cirenit 
Court,  in  the  vacation  of  the  latter 
court,  it  is  for  the  plaintiff  to  show 
that  the  order  related  to  some  mat- 
ter pending  in  the  Circuit  Court. 
Jenkint  et  at.  v.  Parkhill 473 

2.  Jurisdiction. — The  defendant  is 
not  estopped  to  deny  the  jurisdic- 
tion of  the  judge  granting  the 
order,  over  the  subject  matter  of 
the  suit.  If  the  order  was  void,  it 
was  no  restraint,  and  the  under- 
taking given  to  procure  it  was  of 
no  validity Ibid 

8.  Inxunctiost  Bond. — ^Damages. — 
In  an  action  upon  an  injiinctioo 
bond,  given  to  procure  an  order  re- 
straining the  plaintiff  from  cutting 
timber  upon  a  tract  of  land^  the 
defendant  offered  to  prove,  in  miti- 
gation of  damages,  that  at  the  time 
of  suing  out  the  injunction  the 
land  and  timber  belonged  to  another 
person,  and  that  the  plaintiff  had 
no  right  to  cut  the  timber. 

ffeldf  that  the  evidence  was  admissi- 
ble  Ibid, 

INJUBr  TO  ANIMALS. 
Ste  Bailboads. 

INSTBUCTIONS. 

See  Pbactice,  2,  18. 

On  the  Evidevge. — The  court  is 
not  bound  to  remark  upon  the  evi- 
dence in  instructing  the  jury,  and 
when  it  is  dono,  it  should  be  with 
great  care,  and  the  jury  should  be 
told  that  such  observations  ai'e 
submitted  to  aid,  and  not  to  control 
them.  Shitnk  v.  The  State  ex  Tel, 
Rolnneon ^ 207 

INSUBANCE. 

1.  Parol  Contract  or  Insubakcb. 
— A  made  an  application  to  the 
agent  of  a  foreign  insurance  com- 
pany to  insure  a  building  against 
loss  by  fire.  The  proposition  was 
forwarded  to  the  president  of  the 
company,  who,  by  letter  to  the 
agent,  accepted  the  risk  to  the 
amount  of  $1,000,  and  a  parol  con- 
tract was  thereupon  made  with  the 
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mgent  for  an  insaranoe  for  one  year. 
By  arrangement  with  the  agent, 
the  policy  was  to  be  deliycred  when 
called  for,  and  the  premium  was  to 
be  paid  by  A  within  five  days. 
Before  the  expiration  of  that  time^ 
and  before  Uie  payment  of  the 
premium,  the  building  was  des- 
troyed by  fire.  A  immediately 
tendered  the  amount  of  the  premi- 
um and  demanded  his  policy,  which 
was  refused.  Suit  by  A  to  recoTor 
the  amount  insured. 
Heldf  that  the  contract  of  insurance 
was  complete,  and  binding  uponthe 
company. 

nMj  also,  that  the  policy  of  insur- 
ance which  the  company  agreed  to 
issue  was  not  the  foundation  of  the 
action,  and  hence  it  was  not  neces- 
sary to  file  a  copy  of  it  with  the 
complaint. 

ffeldj  also,  that  it  was  not  necessary 
that  the  complaint  should  be  special, 
and  show  that  the  conditions  had 
been  complied  with,  as  the  reftisal 
of  the  company  to  issue  the  policy 
wits  a  waiver  of  the  conditions 
precedent 

Heldf  also,  that  it  was  not  necessary 
that  the  complaint  should  show  a 
compliance  by  the  agent  with  the 
requirements  of  the  *'act  respecting 
foreign  corporations,"  &o.  New 
England  Insuratiee  Company  t.  Bob- 
tfwon C86 

2.  SembUj  that  a  contract  of  a  for^ 
eign  corporation,  made  in  Tiolation 
of  a  statute  designed  for  the  pro- 
tection of  our  citizens,  would  not, 
as  to  the  latter,  be  void Ibid. 

8.  COBPORATIONS. — PowEBS. — Cor- 
porations, along  with  the  express 
and  substantive  powers  conferred 
by  their  charters,  take  by  implica- 
tion all  the  reasonable  modes  of 
executing  such  powers  which  a 
natural  person  may  adopt  in  the 
exercise  of  similar  powers Ibid, 

4.  Parol  Contract  or  Insuraitcb. 
— ^The  6th  section  of  the  charter  of 
the  New  England  Insurance  Company 
provides  that  "the  policies  and 
other  contracts  of  said  company 
may  be  made  with  or  without  the 
seal  of  the  company,  and  shall  be 
signed  by  the  president  and  coun- 
tersigned  by  the  secretary,   and 


being  so  signed  and  executed  shall 
be  obligatory  on  said  company." 

Meldj  that  unless  specially  restrained 
by  its  charter,  an  insurance  com- 
pany may  make  a  valid  contract 
of  insurance  by  parol,  and  that 
the  sixth  section  did  not  impose 
such  restraint  upon  this  com- 
pany  Ibid. 

INTERBOGATOBIES. 
To  Jmry.    Seo  Yxbdict. 


JUDGMENT. 

1.  BxTXBSAL  or.— Practigx. — ^The 
reversal  of  a  cause  by  the  Supreme 
Court  vacates  the  Judgment  of  the 
court  below  ex  vi  terminij  without 
any  action  of  the  lower  court.  On 
the  filing  of  the  certified  opinion 
of  the  Supreme  Court  in  the  clerk's 
office  of  the  court  below,  it  is  the 
duty  of  that  court  to  proceed  with 
the  cause  from  the  point  reached 
by  the  reversal.    Cox  v.  Pruiit    00 

2.  PuBLiCATiOR  or  Laws. — A  final 
judgment  enjoining  the  county 
auditor  from  issuing  the  warrants 
provided  for  in  an  order  of  the 
county  board  granting  bounties  to 
volunteers  was  rendered  in  the 
court  below  March  4, 1865.  The  act 
legalising  such  appropriations  was 
approved  by  the  Governor  March 
8,  1865,  and  went  into  force  from 
and  after  its  passage,  and  publica- 
tion in  certain  daily  newspapers. 
The  publication  was  made  March  4. 

ffeldf  that  the  legalising  act  went 
beyond  the  judgment,  and  made 
the  appropriation  legal  ab  initio, 
and  thereby  render^  the  judg- 
ment erroneous.  JSTtn^,  Treaaurer, 
j-c,  V.  Qmreeeial 202 

8.  Impxachmbvt  or. — Notice. — ^In 
a  proceeding  in  Uie  Court  of  Com- 
mon Pleas  of  Brown  county  for  the 
partition  of  land,  the  only  notice 
of  the  pendency  of  the  action  was 
a  publication  in  a  newspaper 
that  the  plaintiflTs,  heirs  of  A.  B., 
deceased,  late  of  said  county,  had 
filed  their  petition  for  a  partition 
of  the  land  of  the  decedent  in  said 
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oountj,  and  thai  the  petition  would 
be  heard  at  the  next  term  of  said 
court.  The  land  was  sold  under  a 
judgment  rendered  in  the  cause. 
In  a  collateral  suit,  where  the  Tal- 
idity  of  the  judgment  and  proceed- 
ings were  called  in  question. 

.Held,  that  the  judgment  was  not 
▼old. 

.ffeldj  alsO|  that  the  parties  to  that 
suit  were  concluded  by  the  record. 

'Seldy  also,  that  they  could  not  object 
that  one  of  the  heirs  had  not  been 
made  a  party  to  the  suit  Waltz  et 
al.  Y.  Borroway  et  al ^....  880 

4.  Same. — Jurisdiction.  —  Unless 
the  acts  of  a  superior  tribunal  arc 
Toid  on  their  face,  they  are  yalid 
without  proof  or  averment  of  their 
yalidity.  In  cases  of  domestic 
judgments  of  courts  of  general 
jurisdiction,  where  they  come  col- 
laterally in  question,  jurisdiction 
of  the  person  and  of  the  subject 
matter,  where  the  record  discloses 
nothing  on  the  pointy  will  be  pre- 
sumed, in  the  absence  of  proof  to 
the  contrary Ibid. 

6.  Tbansoript. — Suit  ON. — In  a  suit 
upon  a  judgment  it  is  not  necessary 
that  the  copy  of  the  judgment  filed 
with  the  complaint  should  contain 
either  a  placita  or  an  authentica- 
tion.    Snyder  t.  Snyder 899 

6.  SAMX.--^uit  upon  a  judgment 
rendered  by  a  justice  of  the  peace 
in  the  dtate  of  Ohio.  The  trans- 
cript contained  the  following  return 
to  the  summons:  <<SeiTcd  by  leav- 
ing a  copy  at  place  of  residence, 
with  A.  B." 

Ifeldj  that  the  service  was  insufficient 
at  common  law. 

Heldf  also,  that  the  complaint  was  bad 
on  demurrer,  for  want  of  an  aver- 
ment that  the  justice  had  jurisdic- 
tion of  the  subject  matter,  and 
that  the  service  was  sufficient  by 
the  law  of  OAto,  or  the  equivalent 
averment,  made  sufficient  by  our 
statute,  "  that  the  judgment  was 
duly  given  or  made." Ibid. 

7.  Fraud. — A  stranger  to  a  judg- 
ment, as  he  could  not  be  admitt^ 
to  reverse  it  or  set  it  aside,  may  in 
a  collateral  suit  show  that  it  was 
obtained  by  fraud.  De  Armond  et 
M.Y.^dam»etal 455 


8.  JudomevtokIksuvvicientSxii- 
YIGE. — A  defendant  desiring  to  be 
relieved  from  a  judgment  by  do- 
fault,  upon  the  ground  that  the  re- 
turn to  the  summons  shows  an  in- 
sufficient service  upon  him,  should 
move  in  the  court  in  which  the 
judgment  was  rendered  to  set  aside 
the  judgment.  The  objection  can- 
not be  taken  in  the  first  instance 
in  the  Supreme  Court Ibid. 

9.  Same. — ^To  meet  the  objection  to 
the  sufficiency  of  the  service,  it  is 
competent  for  the  plaintiff  to  move 
to  have  the  return  corrected... /6u/. 

10.  By  Aobexment. — A  judgment 
entered  by  agreement,  by  a  court  of 
general  jurisdiction,  having  power 
in  a  proper  case  to  render  such  a 
judgment,  and  having  the  parties 
before  it,  will  bind  those  by  whoso 
agreement  it  has  been  entered,  not- 
withstanding the  pleadings  would 
not,  in  a  contested  case,  author- 
ize such  a  judgment  Fletcher  v. 
Holmes 468 

11.  Same. — In  a  suit  for  the  fore- 
closure of  a  mortgage  which  is  not 
accompanied  by  any  agreement  in 
writing  by  the  mortgagor  to  pay 
the  debt,  the  relief  is  confined  to 
the  mortgaged  property.  Cut  if 
the  defendant  appears  to  the  action 
and  consents  that  a  personal  judg- 
ment may  be  rendered,  the  judg- 
ment is  valid Ibid. 

12.  Of  Foreclosure.  —  Lies  on 
OTHER  Lands. — Whenever  in  a 
proceeding  for  the  foreclosure  of  a 
mortgage  the  plaintiff  is  entitled 
to  a  personal  judgment,  and  an 
order  is  made,  under  the  statute, 
that  after  the  sale  of  the  mort- 
gaged premises,  the  residue  of  the 
judgment  remaining  unpaid  shall 
be  levied  of  other  property  of  the 
mortgagor,  the  judgment  is,  from 
the  date  of  its  rendition,  a  lien  on 
all  other  lands  of  the  mortgagor 
in  the  county .,Ihid. 

18.  By  Default. — Relief  from. — 
Where  a  judgment  has  been  ren- 
dered by  default,  a  motion  to  set 
aside  the  default,  or  some  proceed- 
ing to  be  relieved  from  the  judg- 
ment, or  to  review  it,  must  precede 
an  appeal  to  the  Supreme  Court 
Skeen  et  oL  v.  £i<iUtnytoR........  510 
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JURISDICTION. 

Of  Justice,     See   Justice   of   the 

Peace. 
Waiver  of  Objection  to.    See  Justice 

OF  THE  Peace,  2. 

1.  Administratob's  Sale  ov  Heal 
Estate.  —  Venue. — The  jurisdic- 
tion of  the  Court  of  Common  Picas 
of  the  county  where  letters  of  ad- 
ministration have  been  granted,  of 
an  application  by  the  administra- 
tor to  sell  real  estate  situated  in 
another  county,  is  not  exclusive. 

Williameon  v.  Milee^  Adm'r  of  GiU 
breeh 55 

2.  Same. — Proceedings  by  an  admin- 
istrator for  the  sale  of  real  estate 
were  instixuted  in  the  Court  of 
Common  Pleas  of  the  county  in 
which  the  land  was  situated,  the 
heirs  of  the  deceased  being  resi- 
dents of  that  county. 

Ueldj  that  the  court  had  jurisdiction 
of  the  subject  matter  of  the  suit, 
and  of  the  persons  of  the  heirs, 
though  administration  had  been 
granted  in  another  county Ibid. 

8.  Supreme  Court. — Even  the  con- 
sent of  parties  cannot  give  the 
Supreme  Court  jurisdiction  over  a 
case  which  has  not  been  presented 
and  passed  upon  in  the  lower 
court.  Barnard's  Adm*x  v.  Coz  ei 
al 251 

4.  Of  the  Person. — Where  the  court 
before  which  a  cause  was  tried  bad 
jurisdiction  of  the  subject  matter 
of  the  suit,  and  the  parties  ap- 
peared and  submitted  without  ob- 
jection to  the  jurisdiction  over 
their  persons,  an  objection  to  the 
jurisdiction  will  not  be  heard  on 
appeal.  Vansehoiack  et  al.  v.  Far- 
row   810 

6.  When  Presumed. — Unless  the 
acts  of  a  superior  tribunal  afe 
void  on  their  face,  they  are  valid 
without  proof  or  averment  of  their 
validity.  In  cases  of  domestic 
judgments  of  courts  of  general 
jurisdiction,  where  they  come  col- 
laterally in  question,  jurisdiction 
of  the  person  and  of  the  subject 
matter,  where  the  record  discloses 
nothing  on  the  point,  will  be  pre- 
sumed, in  the  absence  of  proof  to 


the  contrary.     Waltz  ei  al,  v.  Bar- 
roway  etal 880 

JURY. 

1.  Challenoes  on  Afpeaj.  from 
Justice. — Section  C7  of  the  jus- 
tices' act,  (2  O.  &  H.,  596,)  which 
provides  that  appeals  from  justices 
of  the  peace  shall  be  tried  under 
the  same  rules  and  regulations 
prescribed  for  trials  before  justices, 
cannot  be  construed  to  give  four 
peremptory  challenges  on  appeal, 
as  provided  by  section  52  of  the 
justices'  act,  instead  of  three  as 
provided  by  the  code.  Vansehoiack 
et  al.  V.  Farrow 810 

2.  Misconduct  of. — ^Thc  misconduct 
of  a  juror  which  will  furnish  a 
ground  for  a  new  trial  must  be 
gross,  and  probably  have  injured 
the  complaining  party.  Flatter  v. 
McDermitt 820 

JUSTICE  OP  THE  PEACE. 

1.  JuRiSDicnoK. — Under  the  act  of 
March  11,  1861,  justices  of  the 
peace  have  jurisdiction  in  actions 
of  replevin  where  the  value  of  the 
property  sought  to  be  recovered,  or 
the  damages  claimed,  do  not  exceed 
$200.  Barrell  *v.  Hammond's  Ad- 
mimsirator 104 

2.  JuBtsDiCTiON. — Amendments. — 
Suit  before  a  justice  of  the  peace 
to  recover  the  possession  of  real 
estate  which  was  alleged  to  be  *'un- 
lawfuUy  detained."  On  appeal  to 
the  Court  of  Common  Pleas,  pend- 
ing a  motion  to  dismiss  for  want 
of  jurisdiction  in  the  justice  of  the 
cause  of  action,  the  plaintiff  asked 
leave  to  amend  the  complaint,  by 
inserting  after  "unlawfully,"  the 
words  "forcibly  and  with  strong 
hand." 

Held^  that  the  objection  to  the  juris* 
diction  of  the  justice  was  not 
waived  by  the  failure  to  make  the 
objection  sooner. 

Held,  also,  that  as  the  justice  had  no 
jurisdiction  of  the  cause  of  action 
made  by  the  complaint,  his  pro« 
ceedings  were  a  nullity,  and  there 
was  nothing  to  amend  in  the  Com- 
mon Pleas.  Kiphart  v.  Brerme- 
nun 152 
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LANDLORD  AND  TENANT. 

1.  Wateb  Fowxr. — Lessob  ahd 
Lkssei. — The  Trustees  of  the  TTo- 
b€uh  and  Erig  Canal  leased  the  use 
and  occupation  of  so  much  of  the 
surplus  water  of  the  canal  at  a 

T  certain  point  as  should  bo  required 
to  run  a  mill  of  a  given  capacity. 
'  *  The  right  was  reserved  by  the  trus- 
tees to  resume  the  use  of  the  water 
leased  whenever  its  use  should  be 
necessary  for  navigation*  by  pay- 
ing to  the  lessees  the  value  of  their 
mill  property.  Suit  by  the  lessees 
for  damages,  alleging  that  the  ca- 
nal had  been  abandoned  and  suf- 
fered to  go  to  decay,  &o. 

H^eldj  that  the  contract  was  a  mere 
water  lease,  and,  as  there  was  no 
covenant  to  keep  in  repair,  the 
lessors  were  not  liable. 

ffeldj  also,  that  the  stipulation  in  the 
lease  that  damages  should  be  al- 
lowed in  case  the  use  of  the  water 
should  bo  resumed  by  the  trustees 
for  purposes  of  navigation,  ex- 
eludes  any  implication  that  a  lia- 
bility could  result  from  a  failure  to 
keep  in  repair.  Trtutus  Wabtuh 
and  Erie  Ctmal  v.  BreUeiaL,,.,  409 

2.  The  tenant  of  a  land  owner  who  is 
bound  by  contract  to  maintain  the 
fences  along  the  track  of  a  railroad 
company  cannot  recover  against 
the  company  for  an  injury  to  stock, 
occasioned  by  the  failure  of  his 
landlord  to  maintain  the  fences. 
Indtdnapolii^  PitUhurgh  and  Cleve- 
land R,  R.  Co.  V.  PeUy^ 418 

LARCENY. 
Set  Cbiminal  Law,  1,  2,  8,  0. 

LEASE. 
See  Lakdlobd  and  Tsnamt. 

LIEN. 

Of  Vendor.  See  Vendor  akd  Pub- 
chaser,  1,  12,  18. 

LIMITATIONS. 

1.  BojTD  OF  OoMKUSioirxB.— A  cause 
of  action  accrues  upon  the  bond 
of  A  commiBsioBer  ftppointed  to  tell 


real  estate  upon  the  failure  of  the 
commissioner  to  pay  over  the  money 
within  a  reasonable  time  after  be 
receives  it,  under  the  direction  of 
the  court,  and  a  suit  may  be 
brought  at  any  time  within  twenty 
years  thereafter.  Ov>en  ei  aL  v.  The 
StaUexreL  Owmeial 107 

2.     FbAUD. — DiSCOTEBY    OF. — It    is 

well  settled,  at  least  in  equity,  that 
in  cases  of  fraud  the  statute  of  limi- 
tations does  not  begin  to  run  until 
the  fraud  has  been  discovered. 
MaOoek  v.  T^dd 128 

8.  Same. — Rescission. — In  an  action 
by  the  vendee  to  rescind  a  convey- 
ance of  land,  on  the  ground  of 
fraudulent  representations  as  to 
the  location  of  the  land,  it  was 
averred  that  the  fraud  was  not  dis- 
covered "until  long  after  the  pur- 
chase." The  suit  was  commenced 
six  years  and  twenty-three  days 
after  the  date  of  the  deed. 

Held^  that  the  averment,  though  in- 
definite as  to  the  time  of  the  dis- 
covery of  the  fraud,  was  sufficient  to 
show  that  the  actual  location  of  the 
land  was  not  discovered  more  than 
six  years  prior  to  the  commence- 
/    ment  of  the  suit Ibid. 

4.  Same. — An  application  for  the  re- 
scission of  a  contract  must  be  mado 
within  a  reasonable  time.  It  is 
not  a  question  of  the  statute  of 
limitations,  but  of  diligence  on  the 
part  of  the  party  who  seeks  the  aid 
of  the  court  to  enforce  the  rescis- 
sion  Ibid, 

6.  QuiERE. — ^Whether,  in  an  action  at 
law  for  fraud,  the  statute  of  limi- 
tations begins  to  run  until  the 
discovery  of  the  fraud Ibid. 

6.  Practice. — ^In  suits  at  law,  to 
make  the  statute  of  HmitationB 
available  it  must  be  pleaded.  The 
question  cannot  be  raised  by  de- 
murrer  Ibid, 

7.  Injury  to  Stock  by  Railroads. 
— Th^  recovery,  without  proof  of 
negligence,  allowed  by  statute  for 
injuries  done  to  animals  by  rail- 
roads, where  the  roads  are  not 
fenced,  is  not  a  'penalty  given  by 
statute,'  within  the  meaning  of  the 
first  subdivision  of  section  21 1  of 
the  code.  The  action  is  for  an  in- 
Jury  done  to  property,  and  the  limi- 
tation of  the  aotion  u  regulated  by 
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tbe  tliird  clause  of  teetion  210. 
The  JefferionviUe  it.  R.  Co.  t.  Oab* 
bert 481 

LIQUOR  LAW. 

1.  DisordkrltHovsx. — ^Information 
charging  that  A,  on  the  l8t  day  of 
If  ay,  1864,  and  on  dWera  other 
days  subsequent  and  prior  thereto, 
was  the  owner  and  keeper  of  a 
business  house  in  the  town  of,  &c^ 
wherein  he  kept  for  sale  and  actu- 
ally sold  intoxicating  liquors,  in 
quantities  to  suit  purchasers,  to- 
wit :  lager  beer  by  the  pint,  half- 
pint,  glass,  &o.,  and  then  and  there 
kept  said  house  in  a  disorderly 
manner,  to  the  annoyance  of  the 
citizens  living  in  the  Ticinity  of 
said  house,  specifying  the  sort  of 
disorder  suffered,  viz,  suffering 
persons  to  congregate  and  remain 
in  and  about  the  same,  drinking, 
swearing,  stamping,  hallooing  and 
making  divers  disturbances  and 
tumults. 

Held,  that  the  information,  whether 
under  the  10th  section  of  the  act 
defining  misdemeanors,  (2  G.  &  H.. 
461,)  or  the  18th  section  of  the 
temperance  law  of  1859,  (1 G.  &H., 
617,)  was  suflScient. 

Held,  also,  that  the  former  act,  so  far 
as  it  conflicts  with  the  latter,  is 
repealed.    Huberv,  The  State,.  176 

2.  Indictment. — ^Indictment  charg- 
ing that  A  did,  on,  &0.,  "sell  and 
giveaway  certain  intoxicating  liqu- 
ors, at  and  for  the  sum  of  ten 
cents,"  to  a  minor.  The  evidence 
showed  that  the  liquor  had  been 
given  away. 

Held,  that  the  giving  away  of  intoxi* 
eating  liquor  to  a  minor  is  an 
indictable  offense  under  the  statute. 

Held,  also,  that  the  charge  was  double, 
and  the  indictment  probably  bad, 
on  motion  to  quash,  but  the  fault 
in  the  pleading  could  not  be  reach- 
ed by  a  motion  for  a  new  trial. 
SimoM  V.  The  StaU 881 

UQUOB  TRAFFIC. 

BsBTBAiNT  07  Tradk— Public  policy 
in  this  State,  as  evinced  by  the  leg- 
islative enactments,  from  the  earli- 
est iimea  to  the  present,  has  always 


been  io  reatrain  tbe  traffic  in  intoxi- 
cating liquors,  and  hence  a  contract 
in  restraint  of  that  traffic,  if  made 
upon  a  sufficient  consideration,  will 
be  enforced,  though  the  restraint 
be  territorially  co-extensive  with 
the  State.  Harriton  et  al.  v.  Loch^ 
hart 112 

.     LITERARY  INSTITUTIONS. 
See  Taxx8»  18. 

LOST  INSTRUMENT. 
See  Hyidehcs,  0. 

HI 

MANDATE. 

1.  When  will  Lie. — A  mandate 
will  not  lie  where  the  statute  has 
expressly  provided  another  ade- 
quate remedy.  The  L.  4^  N.  A.  R. 
R.  Co.  V.  The  State  ex  rel.  Me-' 
Carty 177 

2.  Lobs  of  State  Revbnu  e. — Where 
a  loss  has  resulted  to  the  State  by 
the  default  of  a  county  treasurer, 
a  mandate  will  not  lie  under  sec. 
198  of  the  revenue  act,  (1  G.  &  II., 
118,)  to  compel  the  county  board 
to  add  the  amount  of  such  loss  to 
the  tax  duplicate,  until  the  remedy 
upon  the  bond  of  the  defaulting 
officer  has  been  exhausted,  or  a 
showing  is  made  that  a  suit  on  the 
bond  would  bo  unavailing.  The 
State  ex  rel.  MeCariy  v.  Th0  Board 
of  Commienonere  of  Montgomerff 
County 210 

8.  The  writ  of  mandate  lies  against 
an  officer  only  after  he  shall  have 
relttsed  to  act  in  a  case  where  he 
ought  to  have  acted.  Condit  et  al. 
V.  The  Boetrd  of  Commeetonere  of 
Newton  County 422 

4.  HionwATS. — Proceeding  by  man- 
date to  compel  a  township  trustee 
to  levy  a  tax  to  pay  the  damages 
awarded  by  the  Circuit  Court  in  a 
proceeding  for  the  construction  of 
a  township  road. 

ffeldf  that  it  was  not  competent  for 
the  trustee,  in  answering  to  the 
alternate  writ  of  mandate,  to  at- 
tack the  regularity  of  the  proceed- 
ings before  the  trustees  en  the  Iriil 
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of  the  petition  for  the  loeation  of 
the  road.  That  question  could  only 
be  presented  for  review  by  an  ap- 
peal on  behalf  of  the  trustees  from 
the  original  judgment. 
Heldj  alsoy  that  it  was  the  duty  of 
the  trustee,  witii  the  concurrence 
of  the  county  board,  to  levy  the 
tax,  and  that  there  was  no  money 
in  the  township  treasury  was  no 
answer  to  the  application  for  the 
mandate.  Huntington^  Trustee^  j'c, 
V.  Smitketal 486 

• 

MEASUBE  OP  DAMAGES. 
See  Damages. 

MISJOINDER  OF  PABTHES. 

See  Demubrkr,  4. 

:^USTAKE. 

Vexdob  and  Pukchaskb. — Where 
in  a  contract  for  the  sale  of  land 
there  has  been  a  gross  mistake  as 
to  quantity,  and  tho  complaining 
party  has  not  been  guilty  of  any 
fraud  or  culpable  negligence,  nor 
has  othei^wise  impaired  tho  equity 
resulting  from  the  mistake,  he  is 
entitled  to  relief,  whether  tho  con- 
tract be  executed  or  executory. 
SoUnger  v.  Jeweit 479 

M0BT6AGE. 

See  School  Fukb,  1,  2.  IIusbaio) 
AND  Wipe,  1. 

1.  Husband  and  Wife. — Mort- 
gage OF  Wife's  Lands. — A  mort- 
gage executed  by  husband  and 
wife,  of  the  wife's  separate  real 
estate,  to  secure  a  debt  of  the  hus- 
band, is  valid.  ElUa  et  al.  v.  Ken- 
yon ^ 134 

2.  PBIJfOIPAL  AND  SUBETT, — VEN- 
DOR AND  PuRCOASEB. — A  executed 
to  B  a  mortgage  upon  certain  real 
estate  to  secure  a  note  of  $800.  On 
tho  same  day  C  also  executed  to  B 
a  mortgage  to  secure  the  payment 
of  A's  note  to  B  for  $300,  and  also 
to  secure  a  note  of  $169  made  by 
C  to  B.  Suit  by  B  to  foreclose 
both  mortgages.  D,  who  claimed, 
as  the  vendee  of  C,  the  laode  mort- 


gaged by  him  to  B,  filed  his  erosfl- 
complaint,  alleging  that  the  mort- 
gage made  by  C  was,  as  to  the  $800 
note,  only  collateral  to  the  mort- 
gage of  A;  that  the  mortgage  of 
A  was  tho  primary  security,  and 
asking  that  the  land  mortgaged 
by  A,  and  all  other  property  of  his 
subject  to  execution,  might  be  ex- 
hausted before  resorting  to  the  land 
mortgaged  by  C.  A  also  filed  a 
cross-complaint  against  0  and  D, 
alleging  that  C  was,  at  the  time 
of  the  execution  of  the  mortgage, 
indebted  to  him.  A,  in  the  sum  of 
$200,  and  in  consideration  of  that 
indebtedness  assumed  to  pay  that 
amount  of  the  $300  note  to  B,  and 
gave  said  mortgage  to  secure  the 
payment  thereof,  and  asking  that 
as  to  said  sum  of  $200  the  mort- 
gage of  C  might  be  decreed  to  be 
the  primary  security.  A  demurrer 
was  sustained  to  this  cross-com- 
plaint. 

Heldj  that  it  is  a  well  settled  princi- 
ple of  equity  jurisprudence,  which 
is  expressly  recognized  by  our 
statute,  that  in  cases  of  principal 
and  surety,  both  being  before  the 
court,  the  creditor  may  be  compel- 
led to  first  exhaust  the  property  of 
tho  principal. 

ITeld,  also,  that  the  court  erred  in 
sustaining  the  demurrer  to  the 
cross-complaint  of  A. 

Held,  also,  that  D,  having  purchased 
subject  to  the  mortgage  made  by  0, 
must  be  held  to  have  taken  the 
lands  subject  also  to  the  interven- 
ing equities  between  A  and  G. 
Wright  et  al  v.  Crump  et  al 839 

8.  Equity  op  Vendee  of  Lands. — 
A  purchased  of  B  a  tract  of  land 
subject  to  a  mortgage  made  by  B 
to  C.  Afterward  A  mortgaged  a 
\/  part  of  tho  land  to  D,  and  then, 
sold  the  residue  to  E.  C,  the  origi- 
nal mortgagee,  released  the  land 
sold  to  B  from  the  lien  of  his  mort- 
gage, the  same  then  being  of  a 
value  greater  than  the  mortgage 
debt  due  to  C. 

ffeldj  that  D  had  an  equity  that  the 
land  sold  to  E  should  be  first  sub- 
jected to  the  payment  of  O's  mort- 
gage, and  as  C,  by  releasing  the 
lien  of  the  mortgage,  deprived  D 
of  Uu8  equity,  he  must  stand  the 
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loss.    AUop  et  at,  r.  Hutchmgt  ei 

al 847 

4.  Junior  Incumbrakcbb. — Re- 
demption.— ^The  right  of  a  junior 
incumbrancer  to  redeem  a  prior 
incumbrance  cannot  be  resisted 
on  the  ground  that  ho  has  other 
sufficient  securities  for  his  debt. 
Fletcher  v.  Holmea 458 

6.  Same. — Pleading. — In  a  proceed- 
ing by  A  against  B  and  others  for 
the  foreclosure  of  a  mortgage,  C, 
who  had  a  judgment  against  B,  was 
made  a  party  defendant.  The  com- 
plaint alleged  that  the  judgment 
of  G  was  upon  the  foreclosure  of  a 
mortgage  upon  other  lands,  and  did 
not  a£fect  any  of  the  lands  mort- 
gaged to  A. 

ffeld,  that  the  aTorment  as  to  tho  lien 
of  C's  judgment  was  not  the  aver- 
ment of  a  fact  but  of  a  conclusion 
of  law,  which  could  not  be  deduced 
from  the  facts  averred,  and  which, 
if  a  fact-,  was  wholly  immaterial, 
and  hence  was  not  admitted  by  a 
default Ibid. 

0.  Personal  Judgment. — ^In  a  suit 
for  the  foreclosure  of  a  mortgage 
which  is  not  accompanied  by  any 
agreement  in  writing  by  tho  mort- 
gagor to  pay  the  debt,  tho  relief  is 
confined  to  the  mortgaged  property. 
But  if  the  defendant  appears  to  the 
action  and  consents  that  a  per- 
sonal judgment  may  be  rendered, 
tho  judgment  is  valid Ibid. 

7.  Judgment  of  Foreclosure. — 
Lien  on  Other  Lands. — When- 
ever in  a  proceeding  for  the  fore- 
closure of  a  mortgage  the  plaintiff 
is  entitled  to  a  personal  judgment, 
and  an  order  is  made  under  the 
statute  that  after  the  sale  of  the 
mortgaged  premises,  the  residue  of 
tho  judgment  remaining  unpaid 
shall  be  levied  of  other  property 
of  the  mortgagor,  the  judgment  is, 
from  the  date  of  its  rendition,  a 
lien  on  all  other  lands  of  the  mort- 
gagor in  the  county Ibid. 

8.  FoRXCLOBURE. — P ARTIES. — Where 
the  mortgagor  of  lands  has  con- 
veyed the  mortgaged  premises,  the 
wife  of  the  purchaser  is  a  proper 
party  defendant  in  a  suit  to  fore- 
close the  mortgage.     Wati  et  al.  v. 

.  Alfwrd 688 

0.  Baujl — ^lo  a  complaint  for  fore- 


closure against  A,  the  mortgagor^ 
and  B,  the  purchaser  of  the  mort- 
gaged premises,  the  latter  answer- 
ed, 1.  That  the  plainti£f,  with  notice 
of  the  salo  of  the  premises,  had  pro- 
ceeded to  take  a  decree  of  fore- 
closure against  A  alone.  2.  That 
the  plaintiff  then  had  in  the  hands 
of  the  sheriff  an  order  of  sale  is- 
sued upon  the  decree  of  foreclosure 
mentioned.  Reply  to  the  second 
answer,  that  tho  order  of  sale  was 
issued  without  the  order,  knowl- 
edge or  consent  of  the  plaintiff. 

Held,  that  the  first  answer  was  bad 
on  demurrer. 

IleUly  also,  that  the  reply  to  the  sec- 
ond answer  was  good,  as  tho  clerk 
had  no  right  to  issue  the  writ  with- 
out the  plaintiff's  direction.. ../6i(2, 
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NEGLIGENCE. 

1.  Mutual  NEGLioENCE-Suit  against 
a  railway  company  for  damages 
caused  by  running  a  train  of  cars 
over  the  plaintiff's  wagon  and 
horses,  while  they  were  being  driv- 

]  en  by  the  plaintiff's  servant  along 

a  public  highway. 
Held,  that  if  tho  servant  contributed 
by  his  negligence  to  the  accident, 
the  plaintiff  could  not  recover. 
Toledo  and  Wabash  RaiUoay  Co.  v. 
Goddard 185 

2.  Kailroads. — Ordinary  Care. — 
Where  tho  engineer  of  a  train  of 
cars  sounds  tho  whistle  and  rings 
the  bell,  and  runs  tho  train  at  a 
reasonablo  speed  in  approaching  a 
crossing,  ho  exercises  reasonable 
and  ordinary  care,  which  is  all  tho 
law  requires „ Ibid. 

3.  Railroads.  —  High  ways. — The 
rights  and  duties  of  a  railroad 
company,  and  of  persons  traveling 
on  a  public  highway  which  crosses 
the  track  of  the  railroad,  are  mu- 
tual. Both  have  the  right  to  pass, 
and  both  are  bound  to  use  ordinary 
care  and  diligence  to  avoid  inju- 
ry  Ibid. 

4.  Ordinary  Cars. — Ordinary  caro 
is  that  degree  of  care  which  a  per- 
son of  ordinary  prudence  is  pre- 
sumed to  use,  under  the  particular 
circumstances,  to  avoid  injury,  and 
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should  be  in  proportion  to  the  dan- 
ger to  bo  aToided,  and  the  fatal 
consequenoes  inyolTed  in  its  neg- 
lect  - Ihid. 

(.  Mutual  Kbolioknck. — The  party 
complaining  of  an  ixgury  eauaed 
by  the  negligence  of  another,  can- 
not recover  if  it  appears  that  by 
the  want  'of  ordinary  care  and 
prudence  on  his  part  he  contribu- 
ted directly  to  the  injury.  Where 
negligence  is  the  issue,  it  must  be 
a  case  of  unmixed  negligence  to 
justify  a  recovery ....» Ibid. 

6w  Falss  Bsp&xsentation. — The 
complaint  alleged  that  the  plain- 
tiff was  the  keeper  of  a  Hveiy 
stable,  and  as  such  it  was  his  busi- 
ness to  keep  horses  to  hire,  and  to 
feed  and  stable  them  for  reward; 
that  he  kept  in  his  stable  two 
horses  of  his  own,  of  gi>eat  value, 
to-wit,  &c.,  for  the  purpose  of  foal- 
getting;  that  the  defendant,  well 
knowing  tiiese  facts,  on,  &c.,  ap- 
plied to  the  plaintiff  to  keep  his, 
defendant's,  horse  in  said  stable, 
Tepresenting  to  the  plaintiff  that 
the  horse  had  had  the  distemper, 
but  had  recovered  therefrom  and 
could  not  communicate  the  disease, 
&C4  that  the  plaintiff,  being  ignor- 
ant of  the  condition  of  the  defend- 
ant's horse,  and  relying  upon  the 
defendant's  representations,  re- 
ceived the  horse  into  his  stable; 
that  the  defendant  then  knew  that 
the  disease  was  then  in  the  earlier 
stage,  in  which  he  knew  it  to  be 
contagious. 

i7e^*that  the  plaintiff  had  a  right  to 
rely  upon  these  statements  of  the 
defendant,  and  that  they  did  not 
show  that  the  plaintiff  had  been 
guilty  of  negligence  in  receiving 
the  horse  into  his  stable. 

Heldf  also,  that  the  complaint  was 
not  bad  for  not  alleging  that  the 
injury  oocurred  without  fault  or 
negligence  on  the  part  of  the  plain- 
tiff, or  that  the  defendant  did  not 
in  his  business  receive  sick  and 
diseased  horses  for  keeping.  Ikiis 
▼.  ITycqf. 821 

7.  Suit  for  damages  caused  by  the 
sinking  of  a  flatbost  while  it  was 
being  towed  by  the  defendants' 
steamboat.  On  the  trial  the  court 
iastriftoted  the  jury  as  follows:  IbL 


**  If  there  was  no  proviftion  in  tho 
contract  that  the  towing  of  the 
flatboat  should  be  at  the  plaintiffs' 
risk,  then  the  defendants  will  be 
liable  if  the  boat  was  sunk  in  Con- 
sequence of  the  ordinary  negli- 
gence of  their  servants  or  em- 
ployees. You  will  not  consider 
any  evidence  of  any  notice  that 
boats  would  be  towed  by  the  de- 
fendants only  at  the  risk  of  the 
owner  of  the  tow,  unless  the  con- 
tract was  made  subject  to  such 
condition.  2d.  If  the  flatboat  was 
too  heavily  loaded,  and  the  defend- 
ants, knowing  that  fact,  took  her 
in  tow,  they  were  bound  to  use 
ordinary  care  with  reference  to  the 
condition  of  the  boat.  If  the  over- 
loading of  the  flat  by  the  plaintiffs 
materially  contributed  to  the  loss 
they  cannot  recover,  but  if  the  d<s 
fendants  were  guilty  of  negligence 
in  towing  the  flat,  and  such  negli- 
gence alone  was  the  immediate 
cause  of  the  loss,  the  defendants 
are  liable." 

ffeld,  that  the  instructions  correctly 
stated  the  law  applicable  to  the 
case.    Neal  tt  al,  v.  Scott  tt  oL.  440 

8,  QuJiBRE. — Whether  the  defendants 
could  have  been  charged  as  com- 
mon carriers •««».**«M.»...**.i/&uf. 

NEW  TRIAL. 

1.  Excluded  Etidxvce. — ^The  re- 
iVisal  of  the  court  to  allow  evidence 
to  be  given  to  the  jury,  if  errone- 
ous, is  "an  error  occurring  at  tho 
trial,"  and  must  be  assigned  as  a 
cause  for  a  new  trial,  in  order  to 
present  the  question  to  the  Supreme 
Court     Todd  v.  The  State 212 

2.  SuRPRiss. — ^The  defendant  may  bo 
entitled  to  a  new  trial  on  account 
of  surprise  caused  by  his  own  wit- 
ness testifying  differently  from 
what  he  ha4  a  right  reasonably  to 
expect,  where  no  want  of  diligence 
in  guarding  against  such  surprise 
is  attributable  to  him,  and  where  it 
is  shown  that  he  is  injured  there- 
by  Ibid. 

8.  Sam  B.-^The  motion  for  a  new  trial, 
in  such  case,  is  addressed  to  the 
sound  discretion  of  the  court,  and 
in  the  exercise  of  that  discretion- 
tho  court  sikoiild  grant  a  new  trial 
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when  ih«  party  it  not  in  f«nlt,  and 
llguBtice  has  resulted  to  him  from 
the  siirprisoi  which  a  new  trial 
may  remedy...^ —• ^Ibid, 

4.  NXWLY  Disco VEBKD  EyIDEKGX. — 

A  complaint  for  a  new  trial  on  the 
ground  of  newly  discoTered  evi- 
dence must  set  out  the  OTidence 
giTen  on  the  former  trial.    Freeman 

V.  Bowman ^ 236 

6*  PBACTICJE.«-Where  there  is  no 
OTidence  to  support  the  finding  of 
the  jury,  it  is  the  duty  of  the  court 
to  direct  a  new  trial.  Jkvan  y. 
Tamlinton 258 

6.  Dkmubreb. — The  ruling  of  the 
court  upon  a  demurrer  cannot  be 
assigned  as  a  reason  for  a  new 
trial,  nor  can  such  ruling  be  re- 
Tiewed  by  the  Supreme  Court  in 
connection  with  such  a  motion. 
Cincinnati  and  Ckieaffo  S,  S.  Co»  t. 
Waahbum. 260 

7.  YsMiBX  DX  Novo. — Where  the 
finding  of  the  court  or  the  verdict 
of  the  jury  is  defective  or  insuf- 
ficient^ the  remedy  is  by  a  motion 
for  a  tfeniVtf  de  novo.  A  motion  for 
a  new  trial  will  not  present  the 
question Ibid. 

8k  Specific  Pxbvobuaivce. — Section 
601  of  the  code,  (2  6.  &  H.,  288,) 
which  allows  a  new  trial  as  of 
right  in  actions  to  recover  the  poe- 
session  of  real  property,  &o.,  does 
not  apply  to  suits  for  the  specific 
performance  of  contracts  for  the 
conveyance  of  land.  Walktr  v. 
Cox 271 

0.  Cbanoe  or  VEKtrx. — An  excep- 
tion to  the  reAisal  of  an  application 
for  a  change  of  venue  will  not  be 
regarded  by  the  Supreme  Court 
where  the  reasons  assigned  for  a 
new  trial  are,  1.  **  Error  of  law 
occurring  at  the  trial,  and  excepted 
to  by  the  plaintiffs.^'  2.  "That  the 
Terdict  of  the  jury  is  not  sustained 
by  the  evidence."  HifrUm  v.  WU' 
§on 816 

10.  Same. — Nor  will  it  be  regarded 
where  the  reason  for  a  new  trial  is 
assigned  in  the  general  words  fol- 
lowing: "Irregularities  in  the  pro- 
ceedings of  the  court;"  but  the 
particular  irregularity  complained 
of  must  appear .^.. Ihid. 

11.  Bejectioh  of  £Tii>xHcx.-^The 
Supreme  Court  will  not  notiooan 


objection  that  Improper  evidence 
was  admitted  at  the  trial,  unless 
the  record  not  only  shows  thai  an 
exception  was  taken  to  its  admis- 
sion, but  also*  that  Uie  objection  was 
presented  as  a  reason  for  a  new 
trial Ibid^ 

12.  Hi8Covi>ucT  OF  JuBT. — ^The  mis- 
conduct of  a  juror  which  will  Itir- 
nish  a  (px>und  for  a  new  trial  must 
be  gross,  and  probably  have  injur- 
ed the  complaining  party.  Flatter 
V.  MeDermxtt ^....  826 

13^  Indictioekt. — LiQvoR  Law.— 
Indictment  charging  that  A  did, 
on,  &a.,  "sell  and  give  away  cer- 
tain intoxicating  liquors,  at  and 
for  the  sum  of  ten  cents,"  to  a 
minor.  The  evidence  showe<l  that 
the  liquor  had  been  given  away. 

Beld,  that  the  charge  was  double, 
and  the  indictment  probably  bad, 
on  motion  to  quash,  but  the  fault 
in  the  pleading  could  not  be  reach- 
ed by  a  motion  for  a  new  trial. 
SimoM  V.  The  State 881 

14.  Venibxdb  Novo. — ^A  motion  for 
a  venire  de  novo  is  not  &  waiver  of 
a  motion  for  a  new  trial.  Jenkins 
ei  ai.  V.  ParkhiU 478 


PARENT  AND  CHILD. 

1.  LiABiLiTT  OF  Parent  fob  Sitp^ 
PORT  OF  CaiLD. — A  father  is  under 
no  legal  obligation  to  support  an 
adult  widowed  daughter,  or  her 
infant  offspring.  Haynee^  Adm'r  v. 
Waggoner 174 

2.  Same. — ^Whether,  if  he  does  so, 
the  expense  of  their  maintenance 
is  to  be  regarded  as  a  gratuity 
from  him  to  the  daughter,  is  to 
be  collected  from  the  circumstan- 
ces  Ibid, 

8.  AlwPTED  Children. — The  adop- 
ted children  of  the  husband  are 
not  the  children  of  the  wife,  nor 
are  they  >H;hildren  by  a  previoni 
wife,"  and  hence  the  limitations 
upon  the  estate,  of  the  wife.  Impos- 
ed by  section  18,  and  the  proviso  in 
section  24,  of  the  statute  of  de- 
scents, do  not  apply  to  a  case  where 
the  deceased  husband  has  left  on)y 
adopted  children.  Barnes  el  ai,  v. 
AlUn  ei  al 222 

4.  SAiUB.^-*Adopted  children  are  the 
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heirs  of  the  adopting  father  in  the 
degree  of  children,  and  are  entitled 
to  inherit  from  him  all  the  estate 
of  vhich,  under  the  law,  he  has  a 
right  to  deprive  his  wife Ibid. 

6.  Apprenticeship. — Statute  op 
Pbaui>s. — Suit  by  an  infant,  by 
next  friend,  for  work  and  labor. 
Answer,  that  tho  plainti£f  was  an 
infant,  having  no  father  living, 
nor  any  guardian,  and  that  the 
defendant  entered  into  a  contract 
with  the  mother,  by  which  it  was 
agreed  that  the  plaintiigr  should 
live  with  and  work  for  the  defend- 
ant until  he  was  twenty-ono  years 
of  age,  receiving  for  his  labor  his 
board  and  clothing,  and  certain 
presents  on  attaining  his  majority ; 
that  the  plaintiff  wrongfully  left 
tlte  service  of  the  defendant  before 
attaining  his  majority,  &c. 

Seldj  that^  under  the  statute,  articles 
of  apprenticeship  must  be  in  writ* 
ing. 

Held,  also,  that  under  the  fkets  alleg- 
ed in  the  answer,  the  mother  was 
entitled  to  the  wages  of  her  son, 
and  could  make  a  valid  contract 
for  his  services,  but  unless  such 
contract  conformed  to  the  statute 
regulating  the  relation  of  master 
and  apprentice,  it  would  confer  on 
the  defendant  no  right  to  control 
the  person  of  the  infant. 

Held,  also,  that  as  the  contract  was 
not  in  writing,  and  was  not  to  be 
performed  within  one  year,  it  was 
void  under  tho  statute  of  frauds, 
and  could  not  be  used  as  a  bar  to 
the  action.  Tague,  by  his  next 
Friend,  t.  Hayward, 427 

6,  Cttstody  of  Child. — The  father 
is  the  natural  guardian  of  his  in- 
fant child  and  is  entitled  to  tho 
custody  of  it.  But  if,  by  reason 
of  immoral  or  vicious  habits,  ho  is 
unfit  to  have  the  custody  and  train- 
ing of  his  child,  the  court  will  re- 
fuse to  award  it  to  him,  or  will  even 
direct  i  t  to  be  taken  from  him.  The 
State  ex  reL  Sharpe  v.  Bank*,.,^  405 

PAKTIES. 

1.  Jon^T  Contracts. — ^At  common 
law,  the  legal  representative  of 
a  deceased  partner,  or  other  joint 
obligor,  could  not  be  sued  at  law 


jointly  with  the  surriTing  co- 
partner or  co-obligor,  the  survivor 
alone  being  liable  to  an  action  at 
law.  But  under  the  code  the  rule 
is  otherwise,  and  in  an  action  on 
an  executors  bond  the  representa- 
tives of  a  deceased  joint  obligor 
may  be  joined  with  the  surviving 
co-obligor.  Braxton,  Adm*r  o/ 
Throop,  V.  The  State  ex  reL  Albert, 
AdnCr  qf  Johnson 82 

2.  Pabtitiok. — Bond  of  Covicib- 
8I0KEK. — A  suit  upon  the  bond  of 
a  commissioner  appointed  to  sell 
real  estate  in  a  proceeding  for  par- 
tition, is  properly  brought  in  tho 
name  of  tho  State  on  the  relation 
of  the  owners  of  the  land.  Owen  ef 
al.y.  TheStateexreL  (hoenetal.  107 

8.  BoniiTiss. — Parties. — ^In  Septem^ 
her,  1864,  the  Board  of  Commis- 
sioners of  Franklin  county  passed 
an  order  appropriating  $117,600  to 
procure  volunteers  to  fill  the  quota 
of  the  county  under  the  call  for 
500,000  soldiers,  and  directed  the 
auditor  of  the  county  to  issue  war- 
rants for  that  amount  on  tho  treas- 
urer, to  raise  the  money  appropri- 
ated. A  bounty  of  $S00  to  each 
recruit  credited  to  tho  county  was 
authorized  to  be  paid  out  of  tho 
sum  appropriated.  Suit  by  eighty- 
six  persons  against  the  county 
board,  the  auditor  and  treasurer, 
and  certain  other  persons  who  set 
up  a  conflicting  claim  to  the  Tandy 
to  recover  tho  sum  of  $25,800  of 
the  amount  appropriated.  The 
complaint  alleged  that  the  plain- 
tiffs, having  already  enlisted  in 
the  volunteer  service  of  the  United 
States,  at  the  request  of  the  county 
board,  and  of  the  citisens  of  the 
county,  and  in  consideration  that 
they  should  receive  their  pro  rata 
share  of  said  appropriation,  agreed 
to  be,  and  were,  credited  to  the 
quota  of  said  county. 

Held,  that  the  complaint  showed  such 
a  joint  interest  in  a  common  Aind 
as  authorized  the  plaintiffs  to  Join 
in  the  suit. 

Held,  also,  that  the  defendants  were 
all  proper  parties  to  a  complete 
determination  of  the  controversy. 
Younff  et  al,  v.  The  Board  qf  Com- 
missioners  of  FranhUn   Cwnty  tL 
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4.  8BEBIiy8SALS.->BBD»CFrztK. — 

On  iho  lOih  of  Aufftut,  1861,  A  ex- 
ecuted to  B  a  mortgage  upon  real 
estat^  to  secure  the  payment  of  a 
note  dated  March  22,  1861.  B 
Laving  obtained  a  decree  of  fore- 
closure, an  order  of  sale  was  issued 
without  his  knowledge  and  the  land 
was  sold  to  G  for  a  sum  greatly  less 
than  the  mortgage  debt.  Suit  by 
A  and  B  to  redeem  the  land,  alleg- 
ing a  tender  by  A  of  the  amount 
of  C*s  bid,  with  ten  per  cent  inter- 
est. It  was  also  alleged  that  A 
was  insolvent,  and  that  the  only 
means  by  which  B  could  make  the 
residue  of  his  debt  was  by  a  re- 
demption of  tho  land. 
JSTieZd,  Uiat  A  and  B  had  such  a  joint 
interest  in  the  subject  of  the  action 
as  entitled  them  to  join  as  plain- 
tiffs. JJerkthire  et  al,  t.  Shullz  et 
at -  523 

PARTITION  OF  LANDS. 

See  Descents,  1. 

1.  Wife's  Inchoate  Interest. — ^A 
executed  a  mortgage,  in  which  his 
wife  did  not  join,  upon  his  inters 
est  in  certain  lands,  held  by  him 
as  tenant  in  common  with  others. 
The  mortgage  was  afterward  fore- 
closed, and  the  land  bought  in  at  the 
sheriff's  sale  by  B,  the  mortgagee. 
B  afterward,  and  in  the  life-time  of 
A,  instituted  a  suit  for  partition 
against  the  persons  who  had  held 
as  tenants  in  common  with  A,  and 
upon  a  report  that  the  land  was 
not  susceptible  of  partition,  an 
order  of  sale  was  maide,  and  B  be- 
came the  purchaser.  After  the 
death  of  A,  his  widow  brought  an 
action  for  partition  against  B, 
claiming  to  have  one-third  of  the 
nndlyided  interest  of  her  husband 
set  apart  to  her. 

Held,  that  as  the  wife  of  A  did  not 
Join  in  the  execution  of  the  mort- 
gage, the  title  deriyed  by  B  from 
the  sheriff's  sale  was  subject  to  her 
contingent  interest^  and  this  being 
the  title  represented  by  B  in  the 
subsequent  proceedings  for  parti- 
lion,  the  purchaser  under  those 
proceedings  could  acquire  no  great- 
er interest  than  that  held  by  B. 

Vol.  XXV.— 87. 


ffeldf  also,  that  the  contingent  inter-^ 
est  of  A's  widow  was  not  divestedi 
by  the  sale  under  the  proeeedings» 
for  partition.  Verry  etal  v.  BobS^^ 
acn 14 

2.  Bond  OF  CTommissioneb. — ^Asuit 
upon  the  bond  of  a  commissioner 
appointed  to  sell  real  estate  in  a^ 
proceeding  for  partition,  is  proper- 
ly brought  in  the  name  of  the  State' 
on  the  relation  of  the  owners  of 
the  land.  Owen  et  al.  v.  The  Stai» 
exrel.  Owen§tal 107 

8.  Same. — Statute  of  Limitations.. 
— A  cause  of  action  accrues  uponi 
such  bond  upon  the  failure  of  the 
commissioner  to  pay  over  tho  money 
within  a  reasonable  time  after  he 
receives  it,  under  tho  direction.of 
the  court,  and  a  suit  may  be- 
brought  at  any  time  within  twenty^ 
years  thereafter Ibid, 

PABTNERSHIP; 

AosNCT^ — Miscondttct'ot  Suetiv- 
INO  Partner. — A  delivered  a  not» 
to  B  and  C  for  collection,  taking: 
their  receipt  therefor.  After  B*8 
death,  the  note  was  collected  by  0, 
the  surviving  partner.  Suit  against 
G,  and  the  administrator  of  B,  to 
recover  tho  money  collected. 

Heldj  that  the  relation  between  the 
parties,  which  was  that  of  princi- 
pal and  agent,  was  terminated  by. 
the  death  of  B,  and  his'  estate  oan*^ 
not  be  charged  for  the  subsequent^ 
misconduct  of  C.  Jokneon  ei'ttx^  ▼. 
WUcoz .1822 

PAYMENT. 
See  Voluhtabt  Patmsnt^ 

PEBJURY. 

See  Criminal  Law,  8,  4,  61. 

PLEADING. 

1.  BxPLY.A-DxFABTUBX.— To  A  Com- 
plaint charging  the  acceptance  of 
goods  purchased  to  have  been  pro- 
cured by  the  fraudulent  represen- 
tations of  the  seller,  without  ex* 
amination  by  the  buyer,  the  de* 
fendant  answered  denying  the* 
frandi  and  alleging  that  the  buyer 
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had  ezamiried  tlie  goods  and  had 
fM  knowledge  of  tfaeir  quality. 
Reply,  admitting  an  examination 
of  iho  goods  by  the  plaintiff,  and  a 
knowMge  of  certain  facts  indi- 
eating  the  defeet  complained  of, 
but  aTerrittg  that  he  relied  on  de- 
fendants representations,  and  that 
the  defendant  had  subsequently 
promised  to  pay  the  damages  claim* 
ed. 

Ileldj  that  the  repljrvras  a  departure. 

M^tld.  also,  that  if  tne  reply  does  not 

tsupport  the  complaint,  by  reason 

«of  departure,  the  objection  may  be 

taken  by  demurrer.    It  is  too  late 

to  make  the  objection  after  verdict. 

MeArojf  ti  aU  t.  Wright 22 

2.  Pabaobaphs. — ^Each  paragraph 
of  a  complaint  must  contain  wiihin 
itself  sufficient  ayerments  to  con- 
stitute a  good  cause  of  action.  Day 
ttaLy,  Vallette 42 

8.  Sham  Dkfensb. — ^It  is  not  error 
for  the  court  to  reAise  leare  to  file 
an  answer  setting  up  a  sham  de- 
fense.    Cox  Y.  Pndtt 90 

4.  TSNDEB.— PaYUBNT  I8T0  Ck)t7BT. 

— A  sued  B  to  recoYer  tho  posses- 
sion of  real  estate.  Answer,  that 
tho  deed  under  which  A  claimed 
^as  executed  by  B  as  a  mortgage 
'Only,  an^  that  there  was  duo  on  the 
debt  secured  thereby  the  sum  of 
$476,  which  was  brought  into  court 
and  paid  to  the  clerk.  Subse- 
quently the  matters  in  controYcrsy 
were  compromised,  and  a  written 
agreement  was  executed  by  the  par- 
ties, by  which  A  engaged  to  convey 
the  land  in  controversy  to  B  for  the 
•consideration  of  $900,  which  B 
agreed  to  pay.  The  agreement  pro- 
vided that  B  **  should  obtain  and 
pay  down  tho  amount  tendered  and 
paid  into  eourt."  The  money  de- 
posited with  the  clerk  was  lost 
iffeld,  that  this  was  not  a  ease  where 
money  could  properly  be  brought 
into  court,  as  Uie  answer  was  not  a 
confession  of  any  part  of  the  plain- 
tiff's demand,  and  the  tender  could 
not  have  been  accepted  by  the 
plaintiff '  without  abandoniiig  his 
whole  cause  of  action. 

iTetdj  also,  that  Uie  ptfmehi  6t  the 
money  to  the  clerk  was  simply  a 
deposit  made  with  an  Individual, 
for  the  purpose  of  hfkving  a  tender 


made,  which  might  avail  to  stop 
interest  and  defeat  a  recovery  for 
costs  in  an  action  on  the  mortgagOi 
but  could  not  operate  as  a  payment 
to  A,  and  was  not  at  Iils  risk. 
S&wU  y.  IJoldridge 119 

6.  Equity  Casbs.— Cods. — ^>Vhile  the 
code  has  abolished  tho  distinction 
between  actions  at  law  and  suits 
in  equity,  and  the  forms  of  plead- 
ing, it  has  not  changed  the  rules 
of  law  as  to  the  rights  of  parties. 
Matloeky,  Todd 128 

6.  Stattttb  or  LiMiTATiONS.-In  suits 
at  law,  to  make  the  statute  of  limita- 
tions available  it  must  bo  pleaded. 
The  question  cannot  be  raised  by 

^  demurrer Ibid, 

7.  A  bad  replication  is  good  enough 
for  a  bad  answer.  SUis  tt  al.  v. 
Kenyan 134 

8.  PBomssoBT  Notes, — Set  Opf. — 
To  an  action  by  an  assignee  upon 
a  promissory  note,  the  defendant 
pleaded,  by  way  of  set-off,  a  note 
made  by  the  plaintiff's  assignor  to 
a  third  party,  and  assigned  to  the 
defendant  Tho  answer  showed 
that  the  note  offered  as  a  BetH>ff 
was  assigned  to  the  defendant  after 
the  assignment  of  the  note  sued  on 
to  the  plaintiff. 

Heldf  that  the  answer  was  bad,  for 
the  want  of  an  averment  that  the 
note  offered  as  a  set-off  was  as- 
signed to  the  defendant  before 
notice  of  the  assignment  of  the 
note  sued  on  to  the  plaintiff. 

Held,  also,  that  as  the  averment  is 
a  negative  one,  the  burden  of 
proving  notice  is  on  tho  plaintiil 
The  dictum  in  RawUngM  v.  Fisher, 
24  Ind.  62,  that  the  burden  of 
showing  notice  of  assignment  is  oa 
the  plaintiff,  is  true  as  a  rule  of 
evidence,  but  not  as  a  rule  of  plead- 
ing.   Sayrte  v.  lAnkhari  et  aL^  145 

9.  Wbittbn  Ikstbttment.— Where  a 
pleading  is  founded  upon  a  prom- 
issory note,  the  original,  or  a  copy 
thereof,  must  be  filed  with  the 
pleading,  and  the  failure  to  do  so 
ttay  be  taken  advantage  of  by  de- 
ttufter Ibid. 

10.  CdsfMOH  Plbas.— TiTLX  TO  Bbai; 
ISstatb.— An  answer  bad  on  de- 
murrer is  not  sufficient  to  put  In 
issue  iho  title  to  real  estate^  under 
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KCttw  l«r  ti&e  Mi  «f  18^  (ftcts 
1859,  p.  94,)  proYiding  for  the 
transfer  of  eases  in  wfaiek  the  title 
to  real  estate  is  in  issue  from  tho 
Common  I?lea8  to  the  Circuit  Courts. 
Coleman  r^ITart.^.. 256 

11.  Copt  OF  Warrrxir  Instbumeitt. 
— When  a  pleading  is  founded  upon 
a  written  instrument,  the  original, 
or  a  copy  thereof,  must  be  filed  with 
tho  pleading .%* * Ibid. 

12.  Pem CTEBEB. — A  demurrer  assign- 
ing for  cause  that  tho  facts  alleged 
do  not  "entitle  (he  plaintiff  to  the 
relief  demanded,^'  is  bad  under  the 
statule.  Cincinmiii  and  Chicago  R. 
R.  C:  V,  Washbmm 259 

13.  Same. — A  demurrer  only  reaches 
such  defects  as  are  apparent  on  the 
faee  of  tho  pleading  to  which  it  is  di- 
rected.    Jones  T.  Sraelford,*.,.*  805 

14.  Wbittev  Imstbumknt. — It  is 
only  where  a  written  instrument 
is  the  foundation  of  a  pleading, 
that  the  original,  or  a  copy,  must 
be  filed  with  the  pleading.  Writ- 
ings which  are  only  evidence  of 
the  natter  pleaded  need  not  be 
filed.  Vaneehoiack  et  oL  t.  Fait^ 
tow. 810 

15.  Wakt  of  Goksibeeation. — ^To 
»  complaint  upon  a  promissoxy  note 
purporting  to  liaTO  been  made  by  a 
firm,  A,  a  defendant,  pleaded  that 
when  it  was  made  he  was  not  a 
member  of  the  firm;  that  ih»  part- 
nership had  been  dissoWed  four 
years  before,  of  which  the  payees 
had  notice;  that  the  note  was 
jaade  by  B,  one  of  the  defendants, 
without  conaideiation  and  without 
his  consent  Beply,  a  geaeral 
deniaL 

AU;  that  A'8  plea,  though  doable 
and  inartificial,  was  safficient  as 
alleging  a  want  of  oonsideration. 

BeH  also,  that  as  the  burden  of  that 
issue  was  upon  A^  he  had  a  right 
to  muntatn  It  by  OTideBoe.    Starr 

16.  ETmsvcB. — Conplalnt  «pen  a 
promissory  note.  Answer:  1.  A 
general  denial,  wiUiontoath.  2. 
Shat  the  note  was  not  owned  by  the 
plaintiffs,  but  by  B  and  ethers,  a 
firm  eonposed  of  the  plauitiffSiand 
C,  one  of  th»defendant8.  Eeply  to 
the  second  pacapapfa,  agenenl 
deaisL 


SeH  tbaterideiiee  was  inadmissible 
to  si^port  the  answer.^ Ibid. 

17.  DBMtmBBR.^ — ^Ihe  objection  that 
a  pleading  is  too  indefinite  or  un- 
certain cannot  be  reached  by  de- 
murrer. The  proper  course  is  to 
moTO  to  have  it  made  more  definite 
and  certain.    Fkiliay,  Wyeoff.,  G21 

18.  Copy  OF  WBmEir  Ikbtrvmiint. 
—Where  a  written  instrument  is 
the  foundation  of  a  pleading,  the 
original  or  a  copy  must  be  filed 
with  the  pleading.  Aleap  et  al.  y. 
Hutching  et  al 847 

19.  TBESPtss. — Each  separate  act  of 
trespass  to  land  may  be  made  the 
foundation  of  a  separate  action,  or 
may  be  included  in  the  same  ac- 
tion in  separate  paragraphs,  or,  if 
of  the  same  character,  may  be  in- 
cluded in  the  same  paragraph, 
under  the  aTerment,  after  the  day 
named,  *^and  on  dirers  other  days," 
within  a  glTcn  period  of  time, 
Holentft  T.  King  et  al 852 

20.  Same. — Complaint  in  three  para- 
graphs for  trespass  to  land.  Each 
paragraph  alleged  the  trespass  to 
haye  been  committed  on  the  same 
day,  '<and  at  diyers  other  times 
since  that  time  and  before  the 
commencement  of  this  action,"  and 
the  act  of  trespass  was  described 
in  all  of  the  paragraphs  in  the 
same  terms. 

HMf  that  each  paragraph  of  the 
complaint  ooyered  all  of  the  alleg- 
ed trespasses,  and  in  justifying  by 
answer  the  trespasses  charged  in 
one  parsgraph,  the  defendant  in 
fact  justified  all,  though  his  answer 
in  terms  professed  to  be  directed  to 
one  paragraph  only  of  the  com- 
plaint..  Ihid, 

21.  PABAABAPas.— Slxctxon  Be- 
vinKBK^--*A  party  may,  under  the 
code,  state  his  cause  of  action  in 
different  forms  in  thftseyeral  para- 

jgieaphskof  his  complaint,  and  can- 
not be  required  to  elect  between 
tlnnn  en  amdayit  of  their  identity. 
a^gdaty.  Snyder 899 

22.  Gbvxbai.  I>EinALd^--duit  for 
damages  eansod  by  thesiBklng  of  a 
fiatboat  while  it  was  being  towed 
by  the  defendant's  steamboat.  The 
cemplaint  alleged  that  the  loss  re- 
sulted fiom  the  nnslrillf^lness  and 
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ii6glig«nea  of  the  defendanttf,  their 
eerrftnts,  &c.  Answer,  let.  Gen- 
eral denial.  2d.  That  the  loss  re- 
sulted from  the  fault  and  negli- 
gence of  the  plaintiffs. 

Held,  that  i  ho  second  answer  amount- 
ed only  to  a  denial,  and  was  prop- 
erly stricken  out  on  motion.  Neal 
etal.Y.  Scott  ctal 440 

23.  Cbo8S-Pl£ading». — ^As  our  stat^ 
ute  conferring  power  upon  the 
courts  to  determine  the  rights  of 
tho  parties  on  each  Iside  of  a  case, 
as  between  themselves,  docs  not 
prescribe  the  mode  of  procedure, 
tho  rules  of  practice  in  the  courts 
of  chancery,  modified  by  tho  spirit 
of  the  codo,  must  be  resorted  to. 
FleUher  T.  ITolmu 458 

24.  Same.  —  Under  the  chancery 
practice,  when  a  defendant  sought 
relief  against  a  co-defendant  as  to 
matters  not   apparent   upon    the 

<4lMe  of  the  original  bill,  ho  must 
filo  his  cross-bill,  making  parties 
thereto  such  of  his  co-defendants 
and  others  as  was  necessary  to  the 
relief  sought,  and  process  was 
necessary  to  bring  them  in Ibid. 

25.  FoBSCLOsiRE.  —  Imhatsbial 
AyiRMSKTB.-^In  a  proceeding  by 
A  against  B  and  others  for  the 
foreclosure  of  a  mortgage,  C,  who 
had  a  judgment  against  B,  was 
made  a  party  defendant  The  com- 
plaint alleged  that  the  Judgment 
of  C  was  upon  the  foreclosure  of  a 
mortgage  upon  other  lands,  and 
did  not  affect  any  of  the  lands 
mortgaged  to  A. 

Held,  Uiat  the  arerment  as  to  the 
lien  of  CTs  judgment  was  not  the 
averment  of  a  fact  but  of  a  conclu- 
sion of  law,  which  could  not  be  de- 
duced from  the  facts  averred,  and 
which,  if  a  fact,  was  wholly  imma- 
terial, and  hence  was  not  admitted 
by  a  default IHd. 

26.  CiTT  Obbikavcx. — ^In  a  com- 
plaint for  the  violation  of  a  city 
ordinance  it  is  not  necessary  to  set 
out  the  whole  ordinance,  with  its 
title,  but  only  the  section  or  sec- 
tions which  are  alleged  to  have 
been  violated.  Orten  v.  Th$  City 
</  Indiaiugtolit 490 

27.  PuBuo  Statute.— Where  arduty 
fr  imposed  by  the  provisions  of  a 
puHio  statnte,  the  pleader  is  only 


bound  to  allege  the  facts  which 
bring  the  case  within  tho  law.  The 
CUff  of  LoganspoTt  v.  Wrights  6l2 
28.  Dbmurber. — A  party  cannot 
complain  of  tho  sustaining  of  a 
demurrer  to  one  paragraph  of  his 
answer,  where  ho  has  had  the  full 
benefit  of  the  same  defense  under 
another  paragraph Ibid. 

POWERS. 

Exercise  of. — Mat  be  Iitsisteb 
UPON. — ^Where  a  public  body  or  of- 
ficer is  clothed  by  statute  with  power 
to  do  an  act  which  concerns  iho 
public  interest,  or  the  rights  of 
third  parties,  the  execution  of  tho 
power  may  bo  insisted  on  as  a  duty, 
though  the  statute  bo  only  permis- 
sive in  its  terms.  The  City  of  Lo~ 
gantport  v.  Wright,* ,  fl2 

PEACTICE. 

In  Cnminal  Ccuc9,  See  CRimNAL 
Law. 

1.  Where  a  demurrer  has  been  bus-» 
tained  to  a  paragraph  of  an  ans- 
wer, tho  error  will  not  beavailablo 
in  the  Supreme  Court,  if  there 
wore  other  paragpraphs  of  the  ans- 
wer under  which  the  same  evi- 
dence might  have  been  introduced. 
ffynde  \,  Hags 31 

2.  Instbuotions. — Where  there  is  no 
evidence  to  sustain  an  issue,  it  is 
the  duty  of  the  court  so  to  inform 
the  jury... ^Ibid. 

8.  Abstract  or  Becobd. — A  mere 
index  of  the  record  is  not  a  com- 
pliance with  the  tenth  rule  of  this 
court,  which  requires  the  filing  of 
an  abstract  of  the  reoord.  Day  et 
«f.  V.  ValUtU «    42 

4.  Beveb&al  07  Juboubnt. — ^The 
reversal  of  a  cause  by  the  Supreme 
Court  vacates  the  judgment  of  the 
court  below  ex  vi  termitiij  without 
any  action  of  the  lower  court.  On 
the  filing  of  the  certified  opinion 
of  the  Supreme  Court  in  the  clerk's 
office  of  the  court  below,  it  is  the 
duty  of  that  court  to  proceed  with 
the  cause  f^om  the  point  reached 
by  the  reversal.    Cox  v.  PruitL    90 

6.  Cbange  or  Venus. — A  change  of 
venue  having  been  ordered  from 
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ane  county  to  another,  the  clerk,  in 
transmitting  the  papers,  failed  to 
acnd  a  transcript  of  the  affidarit 
and  order  of  ohang^. 
Held,  that  if  the  court  to  which  the 
change  was  taken  had  Jurisdiction 
of  the  subject  matter,  an  appear- 
ance to  the  action  in  that  court 
was  a  waiver  of  the  objection../&uf. 

6.  Seduction. — Evidence  of  Char- 
ACTEB. — On  the  trial  of  an  action 
for  seduction,  the  defendant  offered 
evidence  of  good  moral  character, 
and  the  plaintiff  having  declared 
that  ho  did  not  intend  to  offer  any 
evidence  to  impeach  the  defend- 
ant's character,  the  court  refused 
to  allow  more  than  three  witnesses 
to  testify  on  tkat  subject  for  the 
defendant. 

Held,  that  the  court  was  guilty  of  no 
abuse  of  discretion,  even  if  evi- 
dence of  character  had  been  compe- 

7.  Sham  Defense. — It  is  not  error 
for  the  court  to  refuse  leave  to  file 
an  answer  setting  up  a  sham  de- 
fense..-  Ibid. 

8.  Transfer  of  Suits  to  Federal 
CocRTs. — Appeal. —  TT,  a  citizen 
of  Ohio,  sued  the  city  of  Aurora 
in  the  Circuit  Court  of  Dearborn 
county.  After  the  filing  of  a 
counter-claim  by  the  defendant^ 
the  plaintiff  dismissed  his  suit-,  and 
then  asked  for  and  obtained  an 
order  transferring  the  action  to  the 
United  Slatee  Circuit  Court. 

ffeldy  that  as  W  elected  to  bring  his 
suit  in  the  State  court^  he  had  no 
right  under  the  act  of  Congress 
to  have  it  transferred. 

Held,  also,  that  no  appeal  will  lie 
from  the  order  transferring  the 
cause.  The  City  of  Aurora  t.  West 
etal 148 

9.    JusnCE.-JURISDICTION.-AMElfD- 

UENTB. — Suit  before  a  justice  of  the 
peace  to  recover  the  possession  of 
real  estate  which  was  alleged  to  be 
*<unlawfHilly  detained."  On  appeal 
to  the  Court  of  Common  Pleas,  pend- 
ing a  motion  to  dismiss  for  want 
of  jurisdiction  m  the  justice  of  the 
cause  of  action,  the  plaintiff  asked 
leave  to  amend  the  complaint,  by 
inserting  after  "unlawfully,"  the 
words  "foreiUy  and  with  strong 
hand.'' 


Eeld^  that  the  obJecUoB  to  the  juris- 
diction of  the  justice  was  not 
waived  by  the  faUure  to  make  the 
objection  sooner. 

Eeld^  also,  that  as  the  justice  had  no 
jurisdiction  of  the  cause  of  action 
made  by  the  complaint,  his  pro- 
ceedings were  a  nullity,  and  there 
was  nothing  to  amend  in  the  Com- 
mon Pleas. 

Beld,  also,  that  the  original  cause  of 
action  cannot,  as  a  matter  of  right^ 
be  changed  by  amendment  into 
another  cause  of  action.  Kiphari 
V.  Breruumen 152 

10.  Ketebsal  of  Judgment. — Er- 
ror.— A  judgment  will  not  bo  re- 
versed for  an  error  which  does  not 
affect  the  substantial  rights  of  the 
party.    Morte  v.  Morse*. 156 

11.  DiYoficE. — The  statute  regulating 
divorces  contemplates  a  trial  by 
the  court,  and  though  the  court 
may,  of  its  own  motion,  or  by  con- 
sent, or  upon  the  motion  of  either 
party,  submit  the  issues  to  a*  jurj;, 
still  the  verdict  is  not  conclusive^ 
and  on  the  final  hearing  the  count 
may  look  into  the  whole  case,  and 
disregard  so  much  of  the  finding 
as  is  without  the  issue.... ^ Ibid, 

12.  Habeas  Corpus^ — A  demurrer  is 
not  the  proper  method  of  testing  the 
sufficiency  of  a  return  to  a  writ  of 
kabeat  corpus,  Cunningham  v.  Thom^ 
as 171 

18.  Abstract. — The  abstract  requir- 
ed by  the  rules  of  this  court  is  not 
a  mere  index,  but  an  intelligible 
abridgment  of  that  part  of  the 
record  whieh  is  necessary  to  be 
known  in  order  to  pass  upon  the 
questions  presented Ibid, 

14.  Supreme  CouRT.—If  there  was 
testimony  from  which  the  court 
that  tried  the  cause  could  have 
fairly  found  as  it  did,  the  Supreme 
Court  will  not  disturb  the  finding, 
though  against  the  weight  of  the 
evidence.  Haynei  AdvfCr  v.  "Wag* 
gtmet.,..,^ 174 

15.  Same.— Where  the  court  below 
refuses  to  permit  a  question  to  be 
answered  by  a  witness,  the  particoi- 
lar  facts  expected  to  be  elicited  must 
be  shown,  in  order  that  this  count 
may  judge  of  their  materiality.  If 
thJ0  IB  not  done,  the  error  is  not 
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aToilable.    ToMoantiWah&9h  Rail- 
way Co.  y.  Ooddard 185 

16.  KKYKitSAL. — The  general  rule  iB, 
that  if  there  was  eTidence  ft'om 
which  the  jurj  might  reasonably 
have  Tound  a  xaet,  thijB  coort  will 
not*  disturb  the  Terdiot,  because 
there  was  other  evidence  in  conflict 
with  that  on  which  the  finding  was 
based.  But  where  the  eTidence  in 
support  of  the  finding  la  clearly 
and  conclusiTcly  contradicted,  this 
court  will  not  hesitate  to  reverse 
the  case ^^,Ibid. 

17.  Eyidence. — One  party  cannot, 
by  consenting  to  the  admission  of 
irrelevant  evidence  offered  by  the 
other,  acquire  a  right  to  introduce 
evidence  equally  irrelevant.  Shank 
V.  The  State  ez  rel,  Robinson...  207 

18.  Ikstructionb. — The  court  is  not 
bound  to  remark  ux>on  the  evidence 
in  instructing  tho  jury,  and  when 
it  is  done  it  should  bo  with  great 
care,  and  the  jury  should  bo  told 
that  such  observations  are  submit- 
ted to  aid,  and  not  to  control 
them Ibid. 

19.  The  Supremo  Court  will  not  re- 
verse a  cause  for  the  reason  that  a 
mere  preponderance  of  the  evi- 
dence is  against  the  verdict...  J&tV. 

20.  NewTkial.— Thoreftisalof  the 
court  to  allow  evidence  to  be  given 
to  the  jury,  if  erroneous,  is  *<an 
error  occurring  at  the  trial,''  and 
must  bo  assigned  as  a  cause  for  a 
new  trial  in  order  to  present  the 
question  to  the  Supreme  Court. 
Toddr.  The  State. 212 

21.  New  Trial. — Surprise. — ^The 
defendant  may  be  entitled  to  a 
new  trial  on  account  of  sorprise 
caused  by  his  own  witness  testi- 
fying differently  from  what  he 
had  aright  reasonably  to  expect, 
where  no  want  of  diligence  in 
guarding  against  such  surprise  is 
attributable  to  him,  and  where  it 
is  shown  that  he  is  injured  there- 
by  Ibid. 

22.  SAME.-The  motion  for  a  new  trial, 
in  such  case,  is  addressed  to  tho 
sound  discretion  of  the  court,  and 
in  the  exercise  of  that  discretion 
the  court  should  grant  a  new  trial 
when  the  party  is  not  in  fault,  and 
injustice  has  resulted  to  him  fh>m 
the  surprise,  which  a  new  trial 
may  T«medy — •••.•./&t<2. 


28.    Immatebial  Stbdzkce.— l!ie 

Supreme  Court  will  not  reverse  a 
judgment  because  immaterial  evi- 
dence was  allowed  to  go  to  the  jury, 
unless  it  appears  that  it  might 
havo  prejudiced  tho  rights  of  the 
appellant.  McDermitt  v.  Bubanka 
e%  jn>. ....... #»»fcBM...........^...— .  ivOA 


24.  New  Trial. — A  comj^aint  for  a 
new  trial  on  the  ground  of  newly 
discovered  evidence  most  sot  out 
the  evidence  given  on  the  tbraker 
trial.    Freewmmy.Bowmmn 236 

25.  Supreme  «:ourt. — Inhere  a  cor- 
rect result  has  been  reached  in  the 
court  bolow^  the  Suprene  CouH  will 
not  reverse  the  judgment TibuL 

26.  Same. — ^The  Supreme  Court  wiU 
not  pass  upoQ  a  question  not  pre- 
sented by  the  record,  simply  because 
tho  appellee  makes  no  objection  !• 
itsbeingdone.  Even  the  consent  of 
parties  cannot  give  tho  court  juria- 
diction  over  a  case  which  has  not 
been  presented  and  passed  upon  ia 
the  lower  co«rt.  JSarmtmTe  Ad- 
ndmetratrix  v.  Cox..L 261 

27.  Kew  Trial. — Inhere  there  is  as 
evidence  to  support  tho  finding  of 
the  jury,  it  is  tho  duty  of  the  court 
to  direct  a  now  trial.  Bewan  v. 
Tomlineon . 2dS 

28.  Same. — ^The  ruling  of  the  court 
upon  a  demurrer  cannot  be  assigned 
as  a  reason  for  a  new  trial,  nor  caa 
such  ruling  be  reviewed  by  the  Su- 
preme Court  in  connection  with 
such  a  motion.  Cinemnati  and  Chi^ 
cagp  R.  R.  Co.  v.  Washlntm.....  259 

29.  Supreme  Court. — ^Where  a  cor- 
rect result  has  been  reached  below, 
the  Supreme  Court  will  not  reverse 
the  judgment.  Ihaming  ct  al.  v. 
Driver,  Admnieiraior^  {fc 26d 

3D.  Freponderamce  of  Eyidence^ — 
Tho  Supreme  Court  will  not  at- 
tempt to  determine  the  question  ef 
the  preponderance  of  the  evidenes. 
Allen  y.Dohewty ^ 280 

ftl.  Amended  Flbadino. — A  second 
complaint,  complete  in  itself,  and 
not  a  mere  amendment  of  tho  first, 
supersedes  the  first,  so  that  it 
oeases  to  be  part  of  the  record,  and 
no  ruling  upon  it  can  be  asngned 
fbr  error.  Kirkpatriek  v.  Hoi- 
sum ^ 298 

S2.  Same.— 'CoRTiKUAKCE. — Where 
the  complaint  is  amended  daring 
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term,  the  defendant,  upon  a  proper 
•.AdftTit  of  flurprise^  may  be  allow- 
ed a  continuance  till  the  next  term 

at  the  plaintiff 'b  costs ^Ibid. 

88.  The  tiapreme  Court  will  not  r4* 
verse  a  case  upon  a  mere  prepon- 
derance of  the  OTidence.  J(me$  r. 
Brad/erdttal 806 

84.  Habmless  Erbob.^ — A  Judgment 
will  not  be  roTeraed  on  account  of 
f^  harmlees  errori  oommitted  at  the 
trial.   Starr  etoLr.HwUttal^  818 

85.  Where  a  party  proposes  to  offer 
evidenoe,  but  the  oonrt  rules  that 
no  eridence  is  admissible  under 
the  issues,  it  cannot  afterward  be 
objected  that  ho  should  haveatated 
more  definitely  the  evidence  thus 
proposed  to  bo  offered..... Jbid, 

86.  Chanqb  of  Vemux. — An  affida- 
vit for  a  change  of  venue  can  only 
be  made  a  part  of  the  record  by 
embodying  it  in  a  bill  of  ezqep- 
tions.    UorUm  v.  WiUon^^^.,.  816 

87.  Sams. — New  Tbiai.  — An  ezoep- 
tion  to  the  refusal  of  an  application 
for  a  change  of  venue  will  not  be 
regarded  by  the  Supreme  Court 
where  the  reasons  assigned  for  a 
new  trial  are,  1*.  '*  Error  of  law 
occurring  at  the  trial,  and  excepted 
to  by  the  plaintiffs.''  2.  <<That  the 
verdict  of  the  Jury  is  not  sustained 
by  the  evidence." ^Ibid. 

88u  Sam B«— Nor  will  it  bo  regarded 
where  the  reason  for  a  new  trial  is 
assigned  in  the  general  words  fol- 
lowing: "IrregiUarities  in  the  pro- 
ceedings of  the  court;"  but  the 
partic^Uar  irregularity  complained 
of  must  appear •• Ibid. 

89.  New  TBiAL.--Evn>EHCE.— The 
Supreme  Court  will  not  notice  an 
objection  that  improper  evidence 
was  admitted  at  the  trial,  unless 
the  record  not  only  shows  that  an 
exception  was  taken  to  its  admis- 
sion, but  also  that  the  objection  was 
presented  as  a  reason  for  a  new 
trial - Ibid. 

40.  Special  Deniai,.— Where  an  ar- 
gumentativeor  special  denial  is  filed 
in  connection  with  a  general  denial| 
the  former  may  be  stricken  out  on 
motion.    Holcrqfl  v.  King  et  a/...  852 

41.  Habmlbss  Erbob. — ^Where  a 
proper  result  has  been  reached, 
this  court  will  not  reverse  a  judg- 
ment because  of  an  error  in  the 


mode  in  which  the  result  was 
reached .•, ,,,Ibid, 

42.  Amevdmbitt. — As  a  general 
rule,  no  material  amendment  can 
be  allowed  to  a  pleading  after  the 
cause  has  been  submitted  to  the 
jury,  or  a  finding  has  been  an- 
nounced by  the  court lUd. 

48.  Where  it  is  apparent  to  the  court 
that  several  paragraphs  of  a  com- 
plaint are  founded  on  the  same 
cause  of  action,  without  any  sul>- 
stantial  variance  in  the  form  or 
legal  effeet  of  their  respective 
averments,  all  but  one  of  them 
should  be  stricken  from  the  rec- 
ord  ,^ - Ibid, 

44.  JUDOMBNT  ON  THX  PLBiU>IKOB. — 

Where  an  answer  to  a  complaint 
in  three  paragraphs  professes,  in 
terms,  to  answer  only  the  first,  a 
motion,  after  verdict  for  the  plain- 
tiff, for  a  Judgment  *'on  the  plead- 
ings," is  too  vague  and  indefi* 
nite Ibid. 

45.  AssTBACTB. — A  failure  to  file  the 
abstracts  required  by  rule  10  of 
the  Supreme  Court  is  a  waiver  of 
the  errors  assigneo,  We$t  et  lU.  v. 
BerUan,..<^„..^ 864 

46.  Change  07  Venue. — Where  the 
venue  of  a  case  has  been  changed, 
an  appearance  and  submission  to  a 
rule  to  answer,  is  a  waiver  of  any 
objection  to  the  transcript,  touch- 
ing the  Jurisdiction  of  the  court  in 
which  the  cause  is  pending.  Smiih 
etal.  r.  Jeffries 876 

47.  Special  Finding  by  the  Comrr. 
— A  cause  was  submitted  to  the 
court  for  trial,  the  defendant  re- 
questing that  the  facts  found,  and 
tiie  conclusions  of  law  upon  them, 
^ould  be  stated  in  writing.  The 
finding  was  for  the  plaintiff  and 
stated  the  facts  proven,  but  not  the 
conclusions  of  law  upon  the  facts. 

Held,  that  a  motion  by  the  defendant 
for  Judgment  in  his  favor  on  the 
finding  would  not  lie. 

Seldj  also,  that  the  court  not  having 
stated  lis  conclusions  of  law  upon 
the  facts  found,  the  case  could  not 
be  prepared  for  review  ia  the  Sn- 
preme  Court  by.  excepting  to  the 
decision.,,.., Ibid. 

48.  Special  Finding. — ^A  special 
findins  of  the  court  should  first 
8tate:tAe.fiu}t8.  fbnnd,  and  then  the- 
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oondusions  of  Uw  upon  them.  If 
the  finding  goes  beyond  tM&  and 
ftttempts  to  set  out  the  evidenee, 
the  latter  cannot  be  regarded  as 
properly  in  the  record.  Davis  y. 
:FnnkUn 407 

49.  Bill  of  Excbptions. — Where  a 
bill  of  exceptions  is  not  filed  within 
the  time  limited  by  the  court,  fur- 
ther time  cannot  be  giyen  without 
notice  to  the  adyerse  party.  Sker' 
Maim  ei  cL  v.  Crothers 417 

60.  Sams. — Qwere,  whether  such 
learecan  bo  giren  eren  after  notice 
or  appearance Ibid. 

^1.  Amsndment. — ^Where,  after  the 
court  has  stricken  out  a  paragraph 
of  a  pleading,  the  party  amends 
and  refiles  Uio  paragraph,  error 
cannot  be  assigned  on,  the  action 
of  the  courL  Neal  etal  t.  Scott  440 

62.  Judgment  on  Insufticixnt 
8ebyics. — A  defendant  desiring  to 
bo  rellcTed  fh)m  a  judgment  bv  do- 
fault,  upon  the  ground  that  the 
return  to  the  summons  shows  an 
insufficient  serrice  upon  him,  should 
move  in  the  court  in  which  the 
judgment  was  rendered  to  set  aside 
the  Judgment  The  objection  can- 
not bo  taken  in  the  first  instance 
in  the  Supreme  Court.  De  Armond 
tt  al.  y.  Adanu  tt  al 466 

68.  Same. — ^To  meet  tho  objection  to 
tho  sufficiency  of  the  scrrice,  it  is 
competent  for  the  plaintiff  to  moye 
to  hayo  the  return  corrected. ../6t J. 

64.  Judgment  bt  Default. — Be- 
LIE7  Fbom. — Where  a  judgment 
has  been  rendered  by  default,  a 
motion  to  set  aside  the  default,  or 
some  proceeding  to  bo  relieved 
from  the  judgment,  or  to  reyiew  it, 
.must  precede  an  appeal  to  the  Su- 
preme Court.  Shin  tt  oL  y.  JSunir 
tii^tofi«.««..M»*.«»..M  •••••.•••••••••  610 

^65.  Special  Findino. — ^Where  the 
court  trying  a  cause  has,  under 
section  841  of  the  code,  stated  the 
facts  found  in  writing,  and  tho 
conclusions  of  law  upon  them,  the 
party  desiring  to  bring  the  judg- 
ment in  reyiew  should  except  to  the 
conclusions  of  law  as  stated.  The 
CUyof  Logantpwty,  Wright,,.  612 

66.      DXMUBBXB. — HiBJOIKDSB    OF 

Fabties.  —  Where   two   or   more 
-plaintiffs  unite  in  bringing  a  joint 


action,  and  the  flwti  stated  do  not 
show  a  joint  cause  of  action  in 
them,  a  demurrer  will  lie  upon  the 
ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  % 
cause  of  action.  Berkshire  et  ai  y. 
ShuHs 628 

67.      iNTBODUCnOK     OF     EyiDXNCI 

aftbb  Aboumekt. — It  is  within 
the  discretion  of  the  court  to  allow 
a  party  to  introduce  further  eyi- 
dence,  eyen  after  the  argument  has 
been  concluded.  Watt  et  aL  y.  Al- 
vord. 588 

PBINCIPAL  AND  AGENT. 

See  COKTRACT,  10. 

1.  Dsclabations  of  Aqesht, — ^The 
declarations  of  an  agent,  made 
while  ho  is  actually  transacting  for 
his  principal  tho  business  to  which 
the  declarations  relate,  are  admis- 
sible against  the  principal  only 
because  they  are  part  of  the  res 
gesUB^  and  declarations  made  at 
other  times  are  not  admissible. 
HyndsY.ffags • 81 

2.  Misconduct  of  SuETiynra  Ribt- 
kee. — A  deliyered  a  note  to  B  and 
C  for  collection,  taking  their  re- 
ceipt therefor.  After  B's  death, 
the  note  was  collected  by  C,  the 
suryiying  partner.  Suit  against 
C,  and  the  administrator  of  B,  to 
reooyer  the  money  collected. 

JJeld^  that  the  relation  between  the 
parties,  which  was  that  of  princi- 
pal and  agent,  was  terminated  by 
the  death  of  B,  and  his  estate  can- 
not be  charged  for  tho  subsequent 
miseonductof  C.  Johnson  et  uz.  y. 
WiUoz 182 

PRINCIPAL  AND  SURETY. 

See  Substy. 

PROCEEDINGS  SUPPLEMENTARY 
TO  EXECUTION. 

See  Ezxcunoir,  1,  2. 


PROFITS. 
As  a  Xeaswe  qf  Damages. 

AOEB,  6. 


See  D AM" 


INDEX. 


585 


PROMISSORY  NOTES. 

1.  Renewal  of  Note. — Consideb- 
ATiOK. — A  note  or  bill  giTen  in 
renewal,   merely,  of   another,  the 

*  consideration  of  which  is  tainted, 
may  be  defended  against  in  the 
same  manner  as  if  the  suit  was 
upon  the  first  note  or  bill.  But  it 
is  otherwise  where  the  second  note 
or  bill  is  supported  by  a  new  and 
distinct  consideration.  Hyndt  t. 
Hay9 81 

2.  Action  dt  Assignee. — The  latter 
clause  of  sec.  6,  2  G.  &  H,  40, 
which  proTidcs  that  actions  by  as- 
signees shall  bo  without  prejudice 
to  any  set-off,  &c.,  '^except  actions 
on  negotiable  promissory  notes  and 
bills  of  exchange,  transferred  in 
good  faith  and  upon  good  consider- 
ation before  due,"  is  not  in  conflict 
with  (he  act  concerning  promissory 
notes  and  bills  of  exchange.  1  O. 
&  IL,  447.  The  exception  in  sec. 
C  has  I'ofcrence  to  notes  that  are 
made  negotiable  as  inland  bills  of 
exchange  by  the  latter  statute. 
Sai/res  y.  Linkhart  et  al. 145 

3.  Indorsement. — ^The  indorsement 
of  a  negotiable  promissory  note  is 
an  original  undertaking,  and  im- 
ports a  consideration.  If  made 
without  qualification  it  implies  a 
promise  that  the  note  is  due  and 
payable  according  to  its  tenor,  and 
that  the  maker  is  solTcnt  and  liable 
to  pay  the  same.  Grimes  v.  jPter- 
tol 246 

4.  Blakk  Indobsemekt. — An  in- 
dorsement in  blank  carries  with  it 
an  implied  power  to  the  person  to 
whom  it  is  delivered  to  fill  up  the 
indorsement  with  his  own  name,  or 
the  name  of  any  other  person,  or, 
leaving  the  indorsement  in  blank, 
the  note  may  be  transferred  by 
delivery,  and  in  that  case  any  suIk 
sequent  holder  may  fill  up  the  in- 
dorsement to  himself  and  sue  upon 
it Ibid, 

h*  Special  Ikdobsement. — If  a  note 
is  indorsed  in  full  to  a  particular 
person,  the  indorsee  cannot  strike 
out  his  own  name  and  substitute 
the  name  of  another,  but  must 
himself  indorse  it  in  order  to  trans- 
fer it Ihid, 

0.  Alteration  of  Writtek  Ik- 
•TEUifEirr. — A  material  alteration 


of  an  instrument  after  its  deliyery, 
by  a  party  who  claims  under  it,  or 
one  under  whom  he  claims,  made 
'v^ithout  the  consent  of  the  party 
against  whom  it  is  sought  to  be  en- 
forced, renders  it  void lUd, 

7.  Same. — ^To  strike  out  the  name  of 
the  indorsee  in  a  full  or  special  in- 
dorsement of  a  promissory  note 
and  substitute  the  name  of  another, 
without  the  consent  of  the  indorser, 
is  a  material  alteration  of  tho  con- 
tract, and  no  recovery  can  bo  had 
on  it  against  the  indorser Ibid. 

8.  Proceedings  Supplementary  to 
Execution. — A  being  summoned, 
in  A  proceeding  supplementary  to 
execution,  to  answer  as  to  an  al- 
leged indebtedness  to  the  execution 
defendant,  it  appeared  that  he  had 
executed  certain  promissory  notes 
to  the  latter,  payable  at  a  bank  in 
this  State,  which  had  been  assigned 
to  other  parties  before  the  com- 
mencement of  the  proceedings,  in 
payment  of  pre-existing  debts. 
The  court  directed  that  tho  money 
due  upon  the  notes  should  be  paid 
into  court,  and  that  tho  assignees 
should  be  made  parties  to  try  the 
question  whether  they  were  holders 
of  the  paper  in  good  faith. 

Beldf  that  whero  commercial  paper  is 
received  in  payment  and  extin- 
guishment of  a  pre-existing  debt, 
the  holder  is  entitled  to  protec- 
tion. 

Htldj  also,  that  the  order  of  the  court 
directing  the  assignees  of  the  notes 
to  be  made  parties  was  not  author- 
ised by  the  statute. 

Heldy  also,  that  as  the  order  of  the 
court  directing  the  payment  of  the 
money  into  court  could  not  protect 
A  fVom  the  demand  of  the  as- 
signees for  payment  of  the  note, 
the  order  was  erroneous.  MeKnight 
et  ah  T.  Knisely  et  al 886 

9.  Retekub  Stamp.— Suit  upon  a 
promissory  note  dated  November 
7th,  1862.  When  the  note  was  of- 
fered in  evidence  the  defendant  ob- 
jected, on  the  ground  that  it  was 
not  stamped  with  an  appropriato 
revenue  stamp. 

Heldf  that,  under  the  act  of  Jufy  lit| 
1862,  the  note  should  have  been 
stamped,  and  was  not  admissiUe 
in  evidence  without  a  stamp. 
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ffeldf  also,  thai,  under  seotioa  6  of 
tho  act  of  December  2fi,  1862,  Uio 
party  offering  the  note  might  have 
ycmoved  the  objection  by  affixing 
tho  proper  stamp*  PUeeinger  t. 
Depuy -  410 

10.  8sT-OrF.-^TiDS2rcE.-Sait  upon 
a  promissory  note.  Answer,  a  set- 
off against  Uie  plaintiff's  assignor, 
purchased  before  notice  of  the  a^ 
signment  Reply,  1.  General  de- 
nial. 2.  That  the  defendant  pur- 
chased the  setoff  after  he  knew 
that  the  plaintiff's  assignor  was 
dead.  On  the  trial  the  note  plead- 
ed as  a  set-off  was  not  giTon  in 
evidence. 

Held,  that  the  second  reply  was  liad, 
as  the  defendant  had  a  right  to 
purchase  a  set-off  at  any  time  be- 
fore notice  of  the  assignment. 

Htld^  also,  that  an  issue  having 
been  made  on  the  set-off  by  the 
general  denial,  the  note  should 
have  been  given  in  evidence.  King 
V.  Connetal 425 

PUBLICATION. 

Of  Lowe.    See  JtTDGMEiiT,  2. 

Of  Notice  of  Pendency  of  Suit    See 

JlTBOMEirT,  8. 

n 
hailboads. 

1.  Taxation. — The  rolling  machinery 
of  a  railroad  is  intimately  con- 
nected with  the  parposea  and  uses 
of  tho  track  and  superstruoture, 
and  it  is  within  the  power  of  the 
legislature  to  treat  such  machinery 
as  real  property  for  purposes  of 
taxation.  The  L,  and  If.  A.  IL  R, 
Co.y.  ThcStaUex.reL  McOar^.  177 

2.  Same. — ^Valuation. — ^The  consti- 
tution does  not  require  a  uniform 
method  of  valuation  of  property 
for  taxation,  but  only  "  such  regu- 
lations as  shall  secure  a  just  valu- 
ation." In  determining  how  this 
end  shall  be  secured^  the  legisla- 
ture must  exercise  a  discretion, 
and  unless  the  method  adopted  be 

^  clearly  inadequate  to  secure  the 
^  result,    the  courts   cannot   inter- 
fere  Ibid. 

8.  Saux. — Section  6  of  the  act  of 
March  4,  1869,  (Acts  of  1669,  p. 


6,)  which  proyidestliattheai^rais* 
ers,  in  estimating  the  Talue  of  the 
road,  shall  take  into  consideration 
the  location  of  the  road  for  busi- 
ness, the  competition  of  other  roads, 
its  earnings,  &c.,  is  constitution-* 
al Ibid. 

4.  Taxation  of  Stock. — Tho  acts  of 
1868  and  1869,  avpra,  relate  only 
to  the  assessment  of  real  property. 
The  act  of  1852  remains  in  force 
as  to  tho  assessment  of  personal 
property,  and  under  its  provisions 
a  list  of  all  the  stock  of  the  rail- 
road company,  which  includes  all 
personal  property,  should  bo  fur- 
nished to  tho  auditor  of  the  proper 
county  between  January  Ist  and 
t/tmslst Ibid. 

5.  Same. — If  the  proper  officer  of 
the  company  fails  to  make  such 
return  before  the  1st  day  of  July^ 
it  becomes  tho  duty  of  tho  adiiditor 
to  mskc  it,  under  sec.  87  of  the  act 
of  1862,  and  the  company  has  no 
longer  a  right,  and  cannot  be  re- 
quired, to  make  such  statement.i&uf. 

0.  Cbosbings. — Ordinaky  Cars. — 
Where  the  engineer  of  a  train  of 
cars  sounds  tho  whistle  and  rings 
the  bell,  and  runs  the  train  at  a 
reasonable  speed  in  approaching  a 
crossing,  he  exercises  reasonable 
and  ordinary  care,  which  is  all  the 
law  requires.  Toledo  and  Wabaeh 
Railway  Co,  t.  Goddard, 185 

7.  Same. — ^The  rights  and  duties  of  a 
'railroad  company,  and  of  persons 

traveling  on  a  public  highway 
which  crosses  the  track  of  the  rail- 
road, are  mutual.  Both  have  tho 
right  to  pass,  and  both  are  bound 
to  use  ordinary  care  and  diligence 
to  aToid  iigury Ibid. 

8.  Injubt  to  Animals. — Fences. — 
Where  by  contract  with  a  railroad 
company  the  owner  of  the  land 
through  which  tho  railroad  passes 
has  undertaken  to  xpaintain  the 
fences,  no  recovery  can  be  had  by 
him  against  the  company  for  an 
iigury  to  his  animals  which  result- 
ed from  a  failure  to  perform  the 
oontraot  Indianapoliej  PitUburgh 
and  Cleveland  R,  R.  Co,  t.  Petty.  418 

9.  Sams. — The  tenant  of  the  land 
ovmer,  thus  bound  by  contract  to 
maintain  the  fences,  or  a  person 
whose  animals  trespass  upon  tho 
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laud,  is  in  no  better  position  to 
maintftin  an  aeti<«  thftn  the  pro- 
prietor  T Ibid, 

10.  Special  Ghartkr. — Altera- 
tion OT. — ^The  Jeffersormlle  rail- 
road eompany  was  inoorporated  by 
a  special  diarter,  January  20tb, 
184(5.  By  the  88d  seetion  of  the 
act  the  Icgislatare  reserred  the 
right  to  alter  the  charter. 

Jleldj  that,  under  the  power  reserved, 
tho  Icgislatare  might  properly  ap- 
ply the  general  law  regulating  the 
liability  of  railroad  companies  for 
stock  killed  to  this  company.  Th$ 
JcffcrtonvilU  R,  R,  Co,  ▼.  Gab- 
bert 481 

11.  Injury  TO  Stock. — Statute  oy 
LiuiTATiOM8.-Tho  recovery,  with- 
out proof  of  negligence,  allowed  by 
statute  for  injuries  done  to  animals 
by  railroads,  where  the  roads  are 
not  fenced,  is  not  a  ^penalty  given 
by  statute,^  within  the  meaning  of 
tho  first  subdivision  of  section  211 
of  tho  code.  The  action  is  for  an 
injury  done  to  property,  and  the 
limitation  of  the  action  is  regu- 
lated by  the  third  clause  of  section 
210 - iWrf. 

12.  Common  Oarribbs. — Railroad 
companies  are  common  carriers, 
and  as  such  are  liable  by  the  rules 
of  tho  common  law  for  losses  oc- 
curring from  any  accident  whidi 
may  befall  the  goods  during  the 
transit,  except  such  as  result  from 
the  act  of  Qod  or  the  public  ene- 
my.   BaMtmar  v.  The  ToUdo  and 

WaboMh  RaUwoff  Co m. 484 

18.  Same. — ^As  a  general  rule  com- 
mon carriers  by  wagons  are  re- 
quired to  deliver  the  goods  to  the 
consignee  at  his  house  or  place  of 
business,  and  their  liability  as  such 
continues  until  such  delivery,  but 
this  rule  does  not  apply  to  common 
carriers  by  vessels  on  the  seas, 
lakes  or  navigable  rivers,  or  by 

railroads Ibid, 

14.  Samb. — The  warehouse  or  depot 
*  at  the  town  or  station  to  which 
goods  are  shipped  by  railroad  is 
Uie  proper  place  of  delivery  to  the 
consignee.  When  they  are  disp 
charged  fh>m  the  cars  and,  in  the 
absence  of  the  consignee,  are  safely 
stored  in  the  company's  warehouse, 
the  liability  of  tho  railroad  com- 


paiqr  M  ^  coBiBoii  caanrier  is  to^ 
minated,  without  notice  to  the 
consignee  of  the  arrival  of  the 
goods Ibid. 

15.  SAMB.-WAREHOUSBMAN.-Wheil 

goods  are  thus  stored  the  character 
of  a  warehouseman  attaches  to  the 
company,  and  as  such  it  is  requir- 
ed to  keep  the  goods  in  store  for 
the  consignee  for  a  reasonable  time^ 
without  additional  reward.  Bat 
during  such  time  the  company  is 
only  liable  as  a  warehouseman. /M. 

RECOGNIZANCE. 

Suit  on. — Suit  upon  a  recognizance 
conditioned  for  the  appearance  ef 
the  accused  to  answer  a  criminal 
charge  upon  tho  first  day  of  the 
next  succeeding  term  of  the  court. 
The  breach  alleged  was  a  failure  to 
appear  on  tho  day  named.  Ans- 
wer by  the  surety,  that  the  grand 
jury  impanneled  at  the  term  of  the 
court  to  which  said  recognizance 
was  returnable,  investigated  the 
charge  and  found  no  bill  of  indict- 
ment against  the  accused. 

Htl^  that  the  answer  was  bad.  Fleeca 
el  al,  V.  TU  State ^.  884 

RECORD. 

1.  Eyn>Eircs. — Complete  Record. — 
As  it  is  made  the  duty  of  the  clerks 
of  the  courts  of  record  in  this 
Btate  to  make  a  complete  record  of 
all  actions  involving  the  title  to 
land,  within  one  month  after  the 
same  are  finally  determined,  it  will 
be  presumed,  after  the  lapse  of  the 
time  mentioned,  that  such  record 
has  been  made.  Jmkim  ei  tU,  v. 
FarkMU 478 

2.  Sams.  —  A  duly  authenticated 
transcript  of  such  record,  in  the 
absence  of  the  original,  is  the  high-^ 
est  evidence  of  the  contents  there- 
of^ and  seeondary  evidence  is  not 
admissible^  without  proof  of  tho 
destruction  or  non-existence  of  Uie 
record. Ibid. 

8.  JiViDBifcs. — ^RaooBD. — Suit  by  the 
owners  of  certain  lots  in  the  city 
of  Vineenfke$  to  enjoin  the  city 
from  opening  a  street^  slicing  thai 
the  line  of  the  street  as  surveyec^ 
and  about  to  be  opened,  was  iarnr* 
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reot.  On  the  tri«l  the  olty  offered 
in  eTidenoe,  to  establish  the  line 
of  the  street)  the  record  of  a  plat 
of  the  city,  made  in  1821,  and  re- 
corded in  the  deed  records  of  the 
coun ty.  It  did  not  appear  by  what 
authority  the  surrey  was  made,  nor 
was  the  plat  acknowledged  or  prov- 
ed so  as  to  entitle  it  to  record. 
Ilild,  that  the  record  of  the  plat  was 
not  admissiblo  in  STidence.  AUen 
etal.  ▼.  The  City  qf  FmcMfief..  581 

REDEMPTION. 
See  Shis&iff's  Sale,  8. 

1.  SiHKUfO  Fund  Sal2& — ^The  right 
of  a  mortgagor,  or  his  assigns, 
to  redeem  land  sold  at  a  sinking 
fund  sale  is  goYcrned  by  the  law 
in  force  at  the  time  of  the  sale. 
Patter  ton  et  al.  y.  Cox 2G1 

2.  J  UNiOR  Imcumdbakceb. — The 
right  of  a  junior  incumbrancer  to 
redeem  a  prior  incumbrance  cannot 
bo  resisted  on  the  ground  that  he 
has  other  sufficient  securities  for 
his  debt.     Fletcher  y.  Uolmet,,,  468 

REMEDY. 

See  CONTBACT,  1,  2. 

1.  HAin)AMn6. — ^A  mandate  will  not 
lie  where  tho  statute  has  provided 
another  adequate  remedy.  The  L. 
end  N,  A.  R.  R,  Co,  ▼.  The  SiaU  ex 
reL  MeCarty 177 

2.  Sams. — Loss  of  State  Beves^xje. 
— Where  a  loss  has  resulted  to  the 
State  by  the  default  of  a  county 
treasurer,  a  mandate  will  not  lie 
under  sec.  198  of  the  revenue  act, 
(1  G.  &  H.,  113,)  to  compel  the 
oounty  board  to  add  the  amount 
of  such  loss  to  the  tax  duplicate, 
until  the  remedy  upon  tho  bond  of 
the  defaulting  officer  has  been  ex- 
hausted, or  a  showing  is  made  that 
a  suit  upon  the  bond  would  be  un- 
availing. The  State  ex  reL  MeCarty 
V.  Board  of  Commieeionere  of  Mont' 
gomery  County 210 

REPLEVIN. 

Juriedietum  of  Juetiee  in  aetUme  ^. 
Su  JUSXICB,  1. 


Form  qf  VerdiU  and  JuifymmL  Sec 
McKeal  v.  Freeman^  151. 

BspLBTiN  Bond.— Rbtintjb  Stamp. 

— If  a  revenue  stamp  is  required 
by  law  to  be  attached  to  a  replevin 
bond,  the  failure  to  attach  the  stamp 
will  furnish  no  ground  for  dismiss- 
ing an  appeal  from  the  judgment 
of  a  justice  in  the  caqse.  Smith  v. 
Waiere * 897 

RESCISSION  OF  CONTRACT. 

1.  FbAUD. — DiSGOYEBT    OF. — DlLI- 

oevce. — In  an  action  by  tho  vendee 
to  rescind  a  conveyance  of  land, 
on  the  ground  of  fraudulent  rep- 
resentations as  to  the  location  of 
the  land,  it  was  averred  that  the 
fraud  was  not  discovered  '*  until 
long  after  the  purchase."  The  suit 
was  commenced  six  years  and 
twenty-three  days  after  the  date 
of  the  deed. 

Held,  that  the  averment,  though  in- 
definite as  to  the  time  of  the  dis- 
covery of  the  fraud,  was  sufficient 
to  show  that  the  actual  location  of 
tho  land  was  not  discovered  more 
than  six  years  prior  to  the  com- 
mencement of  the  suit  Matlock  T, 
Todd 128 

2.  Same. — An  application  for  the  re- 
scission of  a  contract  must  be  made 

within  a  reasonable  time.  It  is 
not  a  question  of  the  statute  of 
limitations,  but  of  diligence  on  the 
part  of  the  party  who  seeks  the 
aid  of  the  court  to  enforce  the  re- 
scission  Ibid, 

8.  Fbaud. — Suit  to  rescind  a  contract 
for  the  exchange  of  lands,  on  tho 
ground  of  f^and  in  the  representa- 
tions made  as  to  the  quality  and 
situation  of  the  land.  The  oom- 
plaint  alleged  that  the  plaintiff 
was  fraudulently  induced  to  sign  a 
contract  stipulating  that  in  case 
there  should  be  any  failure  as  to 
the  amount  of  timber  or  prairie  on 
the  land,  the  cost  of  the  land  at 
the  government  sale  should  consti- 
tute the  measure  of  damages;  that 
the  defendant  represented  that  the 
the  oost  of  the  land  was  $1  25  per 
acre,  when,  in  fact^  it  was  bat 
twelve  and  one-half  cents  per  acre ; 
that  the  land  was  a  b«mn  and 
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rocky  ridge,  and  no  part  of  it  was 
timber  or  prairie  land. 

JJeldy  that  tlie  facta  alleged  entitled 
the  plaintiff  to  a  reaciBsion  of  the 
contract 

HeU  also,  that  while  it  was  compe- 
tent for  the  parties  to  fix  the  rule 
of  damages,  that  rule  will  not  be 
allowed  to  prerail  where  it  appears 
that  the  whole  contract  was  pro- 
cured by  fraud.  Wambaugh  ▼.  Bi' 
mer 868 

BBS  GESTiB. 

See  Etidxitcb,  1,  8. 

RESTBAINT  OF  TRADE. 

See  CONTKACT,  11. 

REVENUE  LAW. 

1.  KxysNirK  Stamp. — Cawcblla- 
TioK. — If,  under  the  provisions  of 
the  internal  roTenue  law,  an  appeal 
bond  requires  a  fifty  cent  revenue 
stamp  to  be  attached,  the  bond  is 
not  void  for  a  failure  to  cancel  the 
stamp.     Ooodwine  t.  WaruU...  101 

2.  Reflctin  Bond. — Stamp. — If  a 
roTenue  stamp  is  required  by  law 
to  be  attached  to  a  replevin  bond, 
the  failure  to  attach  the  stamp  will 
fhmish  no  groundYor  dismissing 
an  appeal  from  the  judgment  of  a 
justice  in  the  cause.  Smith  v. 
Waters 897 

8.  Appeal  Bond.  ~  Stamp. — The 
bond  required  by  our  statute  on  ap- 
peal from  the  judgment  of  a  justice 
is  neither  a  "writ"  nor  "process," 
within  the  meaning  of  the  revenue 
law,  and  does  not  require  a 
s^mp Ibid. 

4.  Pbomibsokt  Notes. — Kktenve 
Stamp.— Suit  upon  a  promissory 
noto  dated  November  7th,  1862. 
When  the  note  was  offered  in  evi- 
dence the  defendant  otjected,  on 
the  ground  that  it  was  not  stamped 
with  an  appropriate  revenue  stamp. 

Seldf  thaty  under  the  act  of  July  Ist, 
1862,  the  note  should  have  been 
stamped,  and  was  not  admissible 
in  evidence  without  a  stamp. 

Beldj  also,  that  under  section  6  of  the 
act  of  December  2o»  1862,  the  party 
offering  the  note  might  have  re- 


moved  the  objection  by  affixing 
the  proper  stamp.     Pleeiinger  v. 

Depwy 419 

6.  See  Wright,  Adm'r,  e.  McFad- 
den 488 

ROBBERT. 
8u  CbimihaIi  Law,  8,  9. 

s 

SALES. 

On  Cammieeion,    See  Conteact,  10. 

For  Taxes,    See  Taxes. 

Bjf  Sheriff,    See  Sbebipt'b  Sals. 

SCHOOL  FUND. 

1.  Sale  oe  Mobtgaos  to. — The  law 
in  force  at  the  time  of  the  execu- 
tion of  a  mortgage  to  the  school 
fund  required  Sie  county  auditor 
to  give  sixty  days'  notice  of  sales 
for  the  non-payment  of  the  prin- 
cipal or  interest  of  the  loans.  By 
subsequent  legislation,  three  weeks' 
notice  was  made  sufficient 

ffeld,  that  the  law  reducing  the  time 
of  notice  related  only  to  the  reme- 
dy, and  did  not  impair  the  obliga- 
tion of  the  contract.  Webby  AwH" 
toTf  fe,,  V.  Moore,... 4 

2.  Same. — ^Thelawof  1861  prescribes 
the  only  rule  for  the  government 
of  the  auditor  in  selling  lands 
mortgaged  to  the  school  fund,  for 
the  non-payment  of  the  principal 
or  interest  of  such  loans.. Ibid. 

SEDUCTION. 
See  EyiDXECE,  2. 

SET-OFF. 

1.  Fbomibsobt  Notes. — Absigk* 
MEET  OP. — ^To  an  action  by  an  as- 
signee upon  a  promissory  note,  the 
defendant  pleaided,  by  way  of  set- 
off, a  note  made  by  the  plaintiff's 
assignor  to  a  third  party,  and  as- 
signed to  the  defendant  The  ans- 
wer showed  that  the  note  offered  as 
a  set-off  was  assigned  to  the  de- 
fendant after  the  assignment  of  the 
note  sued  on  to  the  plaintiff. 
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Seid,  that  tte  «iifw«r  <w«8  bod,  for 
the  wMit  of  an  aTerment  that  tira 
note  offered  as  a  let-off  was  assign- 
ed to  the  defendant  before  notice 
of  the  assignment  of  the  note  sued 
on  to  the  plaintiff.  Sayres  ▼.  Linl> 
hart  etal,^.,^ 146 

2.  Same. — Suit  upon  a  promissoi^ 
note.  Answer,  a  set-off  against 
the  plaintiff's  assignor,  purchased 
before  notice  of  the  assignments 
Eeply^  1.  General  deniaL  2.  That 
the  defendant  purchased  the  seUoff 
after  ho  knew  that  the  plaintiff's 
assignor  was  dead.  On  the  trial, 
tho  note  pleaded  as  a  scUOff  wiM 
not  giren  in  evidcnee. 

ffeld,  that  tho  second  reply  was  bad, 
as  tho  defendant  had  a  right  to 
purchase  a  set-off  at  any  time  be- 
fore notice  of  the  assignment. 

JffeUlj  also,  that  an  issue  haying  been 
made  on  the  set-off  by  the  gonerol 
denial,  the  note  should  have  been 
giTen  in  OTidence.  King  t.  Conn 
eC«Z ^ 425 

SHERIFF'S  SALE. 

1.  No  Lisir  vos  Amount  ot  Bi]>. — 
Where  lands  are  sold  upon  eze- 
entioa,  and  tke  pnrohaser  fails 
to  pay  the  amount  of  the  bid,  and 
judgment  is  taken  against  him 
for  the  amonnt  of  the  bid  end 
damages,  there  is  no  equitable  lien 
upon  the  land  tn  favor  of  the  exe- 
cution plaintiff  for  the  pnrcliase 
money.    DoffetaLr.  VaiUUt^    42 

2.  AFPBAiSEMXirT.-*A  sale  on  exe- 
cution without  appraisement,  where 
the  law  requires  an  appraisement, 
is  void.    FUtther  ▼.  Holmes.,,.  458 

Z.  "R^mamwaj-^ik  the  19th  of 
An^fMtj  1861,  A  executed  to  B  a 
mortgage  npon  real  estate,  to  secure 
the  payment  of  a  noto  dated  March 
22,  1861.  B  haTing  obtained  a 
decree  of  foreclosure,  an  order  of 
sale  was  issued  without  hia  knowl- 
edge and  the  luid  was  sold  to  0 
for  a  Bom  greatly  less  than  the 
mortgage  debt.  Suit  by  A  and  B 
to  redeem  the  land,  alleging  a  ten- 
-  der  by  A  of  the  amoont  of  G*s  bid, 
with  ten  per  eent.  iatefest.  It  was 
also  alleged  that  A  nvas  insolTont, 
and  that  the  majj  means  by  whioh 


B  eeuld  make  the  residue  of  his 
debt  was  by  a  redemption  of  the 
land. 

HeJd,  that  as  the  mortgage,  upon 
foreclosure  of  which  the  sale  was 
made,  was  exeouted  after  the  re> 
demption  law  came  into  force,  the 
sale  was  governed  by  that  law,  not- 
withstanding the  note  was  exe- 
cuted before  the  passage  of  the 
law.  Berk$hirt  et  oL  t.  Skultz  e€ 
oL..,^ ^ 523 

SINKING  FUND. 

Sales.— REDKMPTioir. — ^Tho  right  of 
a  mortgager,  or  his  assigns,  to  re- 
deem land  sold  at  a  sinking  fund 
sale  is  governed  by  the  law  in 
force  at  Uie  time  of  the  sale.  Pal' 
ter9<met<U.\,CoK 2C1 

SLANDEU. 

1.  ExoBsstVE  Damages. — Tho  Su- 
preme Court  will  not  reverse  a 
judgment  in  aii  action  of  slander 
en  the  ground  of  excessive  dam- 
ages, unless  the  damages  assessed 
by  the  jury  are  so  outrageous  as  to 
induce  the  belief  that  the  jurjr 
acted  from  prejudice,  partiality  or 
corruption.  Alexemder  v.  Thom^ 
at 268 

2.  PoRNiCATtON. — Suit  for  slander. 
The  words  charged  were,  "I  hare 
f — ^ked  Rebecca  Kelley  one  hundred 
times."  "I  have  screwed  Beck 
Kelley  one  hundred  times.'*  An^ 
wcr,  admitting  the  speaking  of  tho 
words,  and  alleging  that  defendant 
had  repeatedly  had  sexual  intex>> 
course  with  the  plainUff*. 

fftH  that  the  first  set  of  words  were 
aotionablepcr  ma.  SembU^  that  the 
second  set  were  not  .actionable 
unless  aided  by  other  aTerments. 

BdA,  also,  that  if  the  complaint  fail- 
ed to  show  that  the  intercourse 
implied  by  the  words  charged- was 
illicit,  tho  answer  cured  the  defect. 
'J/ktith Tm  Jil?lfC|y..«*«.*«*M*« ••••••.•  2i8 

SPECIAL  FINDINQS. 

Cf  Jbry.    See  Vkbdict,'  1,  8,  4. 
By  tk€  Oourt    See  PBAonogy  47, 48, 
66. 
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8PBCIFIC  PSRFOBlfANCE. 

1.  Stalk  Claim. — ^Where  twenty- 
three  years  have  elapsed  from  the 
date  of  a  contract  for  the  purchase 
of  real  estate,  during  thirteen  years 
of  which  no  payments  were  made 
by  the  purchaser,  the  delay  will  be 
prima  facie  sufficient  to  prerent  a 
court  of  equity  from  interfering  to 
give  relief  by  a  decree  for  specific 
performance,  in  favor  of  the  party 
thus  in  default.    JSenneil  et  aL  v. 

Welch 140 

2.  Same.— But  where,  in  such  case, 
the  vendor  has  preserved  the  vigor 
of  the  contract  by  the  pendency 
of  an  action  to  enforce  a  lien  for 
the  purchase  money,  and  the  ven- 
dee, answering  to  that  action,  offers 
to  perform,  and  asks  specific  per- 
formance against  the  vendor,  the 
latter  cannot  be  heard  to  object  on 
account  of  the  delay,  because  by 
his  own  act,  he  has  continuously 
recognized  the  obligation  of  the 
contract .....»/6i<{. 

8.  Title  Bond. — Dependent  Cok- 
TBACTS.— Where  real  estate  is  sold 
by  title  bond,  with  a  covenant  to 
convey  on  the  same  day  tliat  the 
note  given  for  the  purchase  money 
matures,  the  payment  of  the  noto 
and  the  making  of  the  conveyance 
are  dependent  acts,  -and  at  law 
there  could  be  no  recovery  on  the 
note,  unless  a  deed  was  tendered 
en  the- day.     O'KaneY,  Kieer^  168 

4.  Same. — ^f  n  equity  a  suit  might  lie 
on  the  note,  as  for  specifio  perform- 
i^nce,  though  no  deed  was  tendered 
on  the  day  named  in  the  contraet^ 

*  but  in  such  ease  the  vender  must 
8how  that  he  has  performed,  or 
offered  to  perform,  the  contract  on 
his  paft,  by  the  execution  of  « 
deed •. ,/MJ. 

6.  Same. — ^Incvmbrakces* — ^Where 
the  vendor  has  covenanted  to  eon- 
vey  an  unincumbered  title,  he  can- 
not compel  the  vendee  to  accept 
an  incumbered  title,  though  the 
'  vendor  may  be  solvent Ibid. 

6.  Damaoxb.— Suit  against  or  railroad 
company  upon  a  contriact  by  which 
the  company  agreed,  in' consider- 
'  ation  of  tho  vight  of  way,  to  fence 
the  road  through  the  lands  of  the 
plaintiff;  to  pay  him  fifty  dollars  in 


firolghi  bonds,  and  to  tcIomo  liim 
fipom  a  rabeeription  to  the  stock  of 
the  company.  The  complaint  al- 
leged a  failure  to  perform  on  the 
part  of  the  company,  and  that  a 
judgment  for  damages  would  be 
unavailing,  by  reason  of  the  in- 
solvency of  the  company.  Prayer 
for  specific  performance  and  other 
proper  relief. 

Seld,  that  the  complaint  made  a  case 
for  damages,  but  not  for  specific 
performance.  Cincinnati  and  Chi' 
cago  R,  R,  Co.  v.  Washburn 259 

7.  Kxw  Trials. — Section  COl  of  the 
code,  (2  G.  &  U.,  288,)  which  allows  - 
a  new  trial  as  of  rightr  in  actions 
to  recover  the  possession  of  real 
property,  &c.,  does  not  apply  to 
suits  for  the  specific  performanco  - 
of  contracts  for  the  conveyance  of 
land.     Walker  y.  Cvz 271 

STAMPS. 
8e%  KBTXKtrB  Law. 

STATtTTES  CONSTRUED. 
Bte  Railroads,  8,  4,  5. 

1.  drRATiya  Statute.— If  a  deed 
ozeeuted  by  husband  and  wife,  of 
the  wife's  lands,  under  the  Revised 
Statutes  of  1848,  was  inoperative 
to  pass  the  title,  by  reason  of  the 
failure  of  the  notary  to- affix  his 
official  seal  to  the  oertlfieate  of  ac- 
knowledgment, the  act  of  Match  1, 
1855,  (1  G.  &  H.,  262,)  cured  the 
defeety  and  made  the  deed  effeetive. 
MaxeyeiaLir.  Wise 1 

2.-  ScfHOOL  FuKD  Sales. — ^The  law  of 
1881  proscribes  the  only  rule  for 
the  government  of  the  auditor  in 
selling  lands  mortgaged  to  the 
school  fUnd,  for  the  non-payment 
of  the  principal  or  interest  of  such 
loans.  Webb,  Auditor^  j-e.,  v. 
ifoor«.... 4 

8.  StATITPE  07  DBBCEim.-- WlTB^B 

FORTloir  — ^Adiedinl881,intesUtc, 
seised  of  certain  real  estate,  leav- 
ing a  widow  atnd  seveial  children. 
Proceedings  fbr  p«ptition  having 
been  instilnted,  the  oomnrissioners 
set  apart  to  the « widow  a  certain 
town  loty  rained  at  $800,  and  ro- 
poviid  that  the  residvo  of  the 
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property  was  not  snsceptible  of  par^ 
tition.  An  order  of  ealc  was  enter- 
ed, and  a  oommiesioner  appointed 
to  make  the  sale.  Before  the  aale 
was  made  tho  widow  married  again. 
In  distributing  tho  proceeds  of  sale, 
the  eourt  ordered  that  one-third  of 
the  net  proceeds  of  sale,  less  eight 
hundred  dollars,  should  be  paid  to 
tho  widow,  **upon  her  filing  a  bond, 
with  good  security,  in  double  the 
Talue  of  the  money  so  paid,  condi- 
tioned that  the  principal  sum 
should  be  restored  to  the  heirs,  if 
she  should  die  during  coTerture." 

ffeldy  that  if  sec.  18  of  the  statute  of 
descents  is  a  rule  of  descent,  and 
not  a  limitation  of  Uie  estate  of  the 
widow  in  the  lands  of  her  deceased 
husband,  then  the  children  had  no 
Tested  interest  in  the  portion  of 
their  Another.  All  tho  interest  they 
could  have  must  come  to  them  as 
heirs  of  their  mother.  Qoodrieh  et 
al.  T.  Myers  etal •     10 

4.  Iksoltjent  Debtob. — The  statute 
proyiding  for  the  discharge  of  in- 
soWent  debtors,  2  0.  &  H.,  257, 
does  not  apply  to  the  case  of  a 
person  imprisoned  under  the  bas- 
tardy act     Lower  v.  WaUick^    68 

6.  Decedents'  Estates. — Claims. — 
Section  66  of  the  act  relating  to 
the  settlement  of  decedents'  estates, 
2  6.  &  H.,  503,  which  proTides  that 
claims  against  estates  shall  be  filed 
in  the  Court  of  Common  Pleas, 
does  not  apply  to  cases  where  the 
legal  representatiTO  of  a  deceased 
joint  obligor  is  a  proper  or  neces- 
sary party  defendant  in  an  action 
against  the  surrivor.  Braxtotij  Ad- 
minUirator  of  Throopf  t.  The  State 
ex  rel.  Albert^  Adm-r^  ^e^ ^    82 

6.,  Justice  or  the  Peace.— ^ueis- 
PiCTioK. — ^Under  the  aet  of  March 
11, 1861,  justices  of  the  peace  have 
jurisdiction  in  actions  of  replevin 
where  the  value  of  the  property 
sought  to  be  recoTered,  or  Uie  dam- 
ages claimed,  do  not  exceed  f200. 
Marrell  y.  JJammond'e  AdrnmstrO' 
iar^ ^  104 

7.  BouKTiEs  TO  Substitutes. — ^An 
appropriation  for  bounties  to  sub- 
stitutes is  covered  and  legalised  by 
the  act  of  March  8,  1865.  The 
Board  <if  Comtniuionore  qf  Miami 
Coun^  T.  Bearn..^ 110 


8.  Equttt  Oases. — Code. — ^While  the 
code  has  abolished  the  distinction 
between  actions  at  law  and  suits 
in  equity,  and  the  forms  of  plead- 
ing, it  has  not  changed  the  rules 
of  law  as  to  the  rights  of  parties. 
MathekY.  Todd 128 

9.  Sales  ron  Taxes. — A  statute 
which  goes  to  divest  the  title  of  the 
citizen  to  real  estate,  although  it 
may  be  for  the  public  good,  must 
be  strictly  construed.  £lliie  et  iU, 
V.  Kenyan 184 

10.  pROMissoBT  Notes. — ^The  latter 
clause  of  sec.  6,  2  0.  &  H.,  40^ 
which  provides  that  actions  by 
assignees  shall  be  without  preju- 
dice to  any  set-off,  &c.,  **ezccpt 
actions  on  negotiable  promissory 
notes  and  bills  of  exchange,  trans- 
ferred in  good  faith  and  upon  good 
consideration  before  due,"  is  not  in 
conflict  with  the  act  concerning 
promissory  notes  and  bills  of  ex- 
change. 1  G.  &  H.,  447.  The  ex- 
ception in  sec.  6  has  reference  to 
notes  that  are  mode  negotiable  as 
inland  bills  of  exchange  by  the 
latter  statute.  Sayree  v.  Lmkhart 
etal 146 

11.  Repeal  bt  Implicatiov.— The 
law  does  not  favor  a  repeal  by  im- 
plication, and  when  two  acts  are 
seemingly  repugnant^  they  must,  if 
possible,  bo  so  construed  that  the 
latter  may  not  operate  as  a  repeal 
of  the  former.  Blmn  v.  Bailey^ 
Treaturety  ^e • 165 

12.  Same. — Cities. — ^Theactof  June 
18,  1852,  (1  R.  8.  1852,  p.  481,) 
which  exempts  farm  lands  included 
within  the  limits  of  a  city*  from 
taxation  for  municipal  purposes,  is 
not  repealed  by  sec.  42  of  the  act 
of  1857,  (1  O.  &  H.,  216,)  which 
gives  the  common  council  power  to 
collect  an  ad  valorem  tax  '^n  all 
property  within  such  city J\,». Ibid. 

18.  Same.— The  act  of  1857  is  a 
general  statute,  without  negative 
words,  while  the  exempting  act  of 
1852,  is  particular.  In  such  a  case 
the  rule  is  that  there  is  no  repeal 
by  implication,  unless  it  is  abso- 
lutely necessary  in  order  to  give 
tho  words  of  the  later  act  any 
meaning  at  all.. Ibid, 

14.  Disobdeblt  House. — Section  10 
of  .Uie  act  defining  misdemeanors;. 
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(2  G.  &  H.,  461,)  flo  far  m  it  eon- 
flicU  with  the  ISih  leotion  of  the 
iemperanoe  law  of  1859,  (1  G.  & 
H.,  ^17,)  is  repealed.  Hvber  t. 
Ths  State ^ 175 

15.    BOUNTIXS  TO    V0L1T5TBSB8. — In 

October,  1864,  the  board  of  com- 
missioners of  Fountain  eonvXf  made 
an  appropriation  of  $220,000,  to 
defray  the  expenses  of  raising, 
by  enlistment,  four  hundred  and 
twenty-eight  men  to  fill  the  quota 
of  the  county  under  the  call  of  the 
President  for  five  hundred  thous- 
and men. 

Jleldy  that  the  appropriation  was  made 
Talid  by  the  act  of  Mareh  3, 1865. 

Held,  also,  that  the  fact-  that  some 
townships  of  the  county  had  already 
filled  their  quota,  did  not  take  the 
appropriation  out  of  the  operation 
of  the  act  referred  to.  King,  Treat' 
tirer,  j-c,  ▼.  Course  «ta2.. ........  202 

16.  Makdate. — jLoesov Stats  Bet- 
KNUS. — Under  sec.  198  of  the  reve- 
nue act,  (1  Q.  &  H.,  lis,)  county 
boards  cannot  be  compelled  to  add 
the  amount  of  Stat^  revenae  lost 
by  tho  default  of  the  county  treas- 
urer to  tho  tax  duplicate,  until  the 
remedy  upon  the  bond  of  the  de- 
faulting officer  has  been  exhausted. 
The  State  ex  rel.  MeCarly  t.  The 
Board  ^f  Oommieeionere  rf  MonU 
gomery  County 210 

17.  Statutk  or  Dxscbhts. — Under 
the  provisions  of  sections  seven- 
teen and  twenty-seven  of  the  stat- 
ute of  descents,  the  wife  takea  a 
a  fee  simple  interest  in  the  lands 
of  her  deceased  husband.  Bamee 
ei  al.  V.  Allen  et  al .• 222 

18.  Saux. — Adopted  Chjldexn. — 
Tho  adopted  children  of  the  hus- 
band are  not  the  children  of  the 
wife,  nor  are  they  'Children  by  a 
previous  wife,"  and  hence  the  limi- 
tations upon  the  estate  of  the  wife, 
imposed  by  section  18^  and  the  pro* 
vise  in  section  24^  of  the  statute 
of  descents,  do  not  apply  to  a  case 
where  the  deceased  husband  has 
left  only  adopted  children..... .i^idlt 

19.  ADVAiicBMXVT&-*The  Sttlject  of 
advancements  is  regulated:  exdu- 
aively  by  statute,  and  under  aeo^ 
tion  12  of  the  atatuie  of  dflaoenia* 
only  a  child,  or  the  detoendani  of 
a   child,    oan  be   cJMurged   wit1i< 

Vol.  XXV.— 88. 


advanoements.  The  wife  is  not 
chargeable  with  advancements  un- 
der that  statute.... Ibid, 

20.  Quake. — Whether  the  rule  as 
fixed  by  tho  statute  of  descents  is 
changed  by  sec.  9  of  the  act  con- 
cerning the  partition  of  land../6i({. 

21.  Husband  and  Wife. — Gift. — 
By  section  5  of  tho  act  of  1858,  (1 
G.  &  U.,  295,)  tho  power  of  the  wife 
to  acquire  personal  property  by 
gift,  during  coTerture,  is  changed 
from  an  equitable  to  a  legal  right, 
and  it  would  seem  to  follow  that 
the  only  restriction  the  courts  can 
impose  on  this  right  is  to  guard 
against  fraud.  Clawaon  v.  ClaW' 
son's  AdmW 229' 

22.  Larceny. — Under  sec.  57  of  the- 
criminal  practice  act,  (2  G.  &  H., 
402,)  it  is  sufficient  if  one  only  of 
several  joint  owners  is  named  in 
the  indictment,  but  where  tho  stolen 
property  is  alleged  to  belong  to  4wo 
persons,  proof  that  it  is  the  separ- 
ate property  of  one  of  thorn  will 
not  support  the  indictment.  Wid- 
ner  v.  The  State 284 

28.  Witness. — Suit  by  A  against  the 
administrator  of  B  upon  a  lost 
note,  alleged  to  have  been  assigned 
by  C  to  A,  In  writing,  after  tho  loss 
and  after  the  death -of'  B.'  0,  being 
joined  as  a  defendant'  to  answer 
as  to  the  assignment,  made  default. 
The  administrator  answered:  1st. 
General  denial.  2d.  Payment  by 
the  deceased.  8d.  That  C,  and  not 
A,  was  the  real  party  in  interest. 
On  the  trial,  G  was  called  by  A  a» 
a  witness  to  prove  the  execution^ 
and  assignment  of  tho  note. 

Meld,  that  asC  had  admitted  the  as- 
signments by  his  default,  he  was* 
not  an  adversary  party  to  J^  but 
their  interests  were  identical,  and> 
adverse  to  the  adininistrator,  and< 
henoe  tiie  witness^. not  being  called 
to-testifjEL  by  the  "opposite  party," 
vntt  Boi  competent  under  sec.  8  of 
tHe  act  of  1861.    MarUn  v.  Asher's 
AOm'r.. - 287 

24.  Dbcsdbmib^  Ebtatss.— The  stat- 
ute requiring  claims  against  de-- 
cedents'  estates  to  be  filed  in  the 
C^urt  of  06mmo&  Pleas  and  plaoed^ 
upon  the  issue  dedcet,  does  not  ap- 
^y  .to  eaaea  where  other  parties^ 
oMUeocMarily  joined  as  defendoBta* 
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in  8ui(8  agftinat  the  personal  rep- 
rcsentatiTes  of  a  decedent  In 
such  cases  the  suit  may  be  eom- 
mcnced  by  sammons * lUd. 

25,  Perjury. — Indictment. — ^Inan 
indictment  for  perjury  under  sec- 
tion 40  of  the  act  defining  felonies, 
(2  G.  &  H.,  450,)  it  must  appear 
cither  by  express  ayerment,  or 
from  other  facts  averred,  that  the 
alleged  false  swearing  was  **tottch-^ 
in  a;  a  matter  material  to  the 
point  in  question."  The  State  y. 
Flaffff ^ ^  248 

26.  Sams. — Section  41  of  the  same 
stAtato  contemplates  a  case  where 
the  oath  or  affirmation  was  not  re- 

.  i-quired  bjrlaw,  but  was  yoluntarily 
imadeby  the  party,  and  in  that  case 
iit  is  notinecessary,  in  order  to  sup- 
^port  an  indictment  for  peijury, 
•that  the 'false  statements  should  be 
<touchinff  a  matfrial  matter... .i&itf. 

'27.  New  TBiiit8.^>8eotion  COl  of  the 
code,  (2  O.  &  ifi.,  288,)  which  al- 
lows a  new  trial  as  of  right  in 
justions  torecoTer  the  possession  of 
real  pi^oflerty,  .&o.,doe8  not  apply 
to<6uits  for  the  specific  performance 
of  contractsifor  the  oonTcyance  of 
land.     Walker  r.tOox^ 271 

28.  Mttkxcueal  Law.— Fxebibs. — 
The  power  '*to  regdlate  ferries,'' 
conferred-upon  the  common  council 
of  a  city  by  sec'SS  of  the  act  for 
the  incorporation  Of  iSities,  &o.,  (1 
G.  &  H.,  228,)  does  not  include  the 
authority  to  ptphibit,  without  a 
license  first  obtained  therefor  fh>m 
the  city.  In  all  instances  'in  the 
act  where  it  was  intended  that  for 
the  purpose  of  restraint  a  license 
might  be  imposed,  the«power  is  ex- 
pressly declared,  and  is  not,  there- 
fore, to  be  implied  from  other  pro- 
Tisions.  IhickwaU  et  aZ.'T.  The  City 
af  New  AUhm^,.,. .^.•.««....  288 

29.  Vehiclxbv— fipsciPie  Tax  oir, — 
A  ferry  boat  is  not  a  'hrehide'' 
within  the  meaning  of  see.  42  of 
the  act  for  the  incerporation'of 

80.    OHALLIirOXS  Off   JfbFPSAL  YBOM 

JusTioa. — Section  tCT  of  the  Jus- 
tices' act,  (2  O.  ft  H.,  698,)  which 
proTides  that  oases  appealed  flrom 
justioes  of  the  peaeo  shall  be  tried 
under  the  same,  roles  and  regula- 
tions prescribed  fiiir  triak  befbre 


Justioes,  cannot  be  construed  to 
gite  four  peremptory  challenges  on 
appeal,  as  provided  by  sec.  o2  of 
the  justices'  act,  instead  of  three. 
as  proTided  by  the  oodo.  Vanschoi' 
aeketal.v.  Parrofo 810 

81.  Sams.— -Perhaps  if  sec.  07  were 
limited  in  its  application  so  the 
pleadings,  and  the  cTidencc  to  be 
introduced  under  the  issuefi,  the 
spirit  of  the  section  would  be  car^ 
riedout Ibid, 

82.  BnroRGS. — Okdkr  for  Paymekt 
OF  Honey. — In  a  proceeding  under 
sec.  17  of  the  diyorce  act,  to  enforce 
by  attachment  an  order  of  the 
court  for  the  payment  of  money,  it 
is  not  necessary,  though  not  im- 
proper, that  the  husband  should  be 
notified  and  given  a  day  in  court 
to  show  cause  why  an  attachment 
should  not  issue.  The  attachment  ^ 
may  issue  upon  a  proper  affidavit^ 
and  after  arrest  the  defendant  can 
purge  himself  of  the  contempt  by 
showing  that  he  has  complied  witL 
the  order,  or  that  a  valid  reason 
exists  why  he  should  not  bo  compel- 
led to  comply  with  it.  Kemodu  t. 
Oa$m 862 

88.  Sams. — Attacbmekt  for  Coir- 
TSHPT.— If  the  defendant  fails  to 
purge  himself  from  the  contempt, 
the  court  may  order  him  to  be  im- 
prisoned until  the  money  is  paid. 
The  law  does  not  contemplate  ad- 
versary proceedings  in  such  cases. 
The  proceedings  in  attachment  for 
contempt  are  summary.. Tbid. 

84.  Attachment. — Garvishbb. — 
The  statute  does  not  require  a  sep-> 
arate  complaint  to  be  filed  againat 
a  person  summoned  as  a  garnishee. 
The  affidavit  required  to  procnre 
the  summons  is  all  that  is  necessary. 
Whitaker  v.  (hleman 874 

86.  Cbanob  of  YsNirs. — By  the  term 
l^proceedings,"  in  section  208, 2G.  & 
H.,  155,  is  meant  merely  the  orders 
made  in  the  cause  by  the  court  grants 
ing  the  change  of  venue,  and  not 
a  transcript  of  the  whole  record. 
Smith  et  al.  v.  J^riee 876 

86.  STATinV  OF  IiIMITAnOR&— TIm 

foeevery,  without  proof  of  negli- 
gence, allowed  by  statute  for  ii^n- 
rlee  done  to  animals  by  railroads, 
when  tho  roads  are  not  fenced,  is 
not  a  pMslty  glTMi  by  statute 
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within  Che  meftning  of  the  first 
snbdWisioii  of  section  211  of  the 
code.  The  action  is  for  an  injury 
done  to  property,  and  the  limita- 
tion of  the  action  is  regulated  by 
the  third  clause  of  section  210. 
The  Jeffertonmlle  R,  It.  Co.  t.  Oab- 
,b*rt ..~  481 

87.  Habxas  CoBFva.— Apfbals. — 
Section  677  of  the  code  applies 
only  to  appeals  from  interlocutory 
orders  or  judgments.  Where  a  final 
judgment  has  been  rendered  upon 
tt  writ  of  habeas  carptu^  an  appeal 
will  lie  to  the  Supreme  Oeurt^  as  in 
other  cases,  under  sections  660  and 
660  of  the  code.  The  State  ex  rel. 
Sharpe  t  .  Banks ....•..,.,....  496 

88.  Divorce. — Upon  the  trial  of  a 
suit  for  divorce,  where  the  defend- 
ant had  filed  a  cross-petition,  the 
court  found  that  a  divorce  ought  to 
bo  granted,  "not  upon  the  applica- 
tion of  either  par<^,  but  upon  the 
whole  case." 

Ueldy  that  under  the  statute  a  divorce 
can  only  be  granted  upon  the  ap- 
plication of  Uie  ii^ured  party,  and 
a  finding  in  favor  of  one  party, 
and  against  the  other,  is  necessary 
to  authorise  a  divorce.  GulUit  v. 
GmUeti - 617 

STATUTE  OF  UMITATION& 


See  IiiiciTATiOKS. 
SUBSTITUTES. 
See  BouKTZSS)  2. 

SUNDAY. 

1.  Sttndat  Law. — Debd.^--A  deed 
made  on  Sunday  is  void.  Lorn  et 
al.r.  W«Zlf ••..,.«.«.. 6084/ 

2.  SAiiK.---BATiriCATiOH  OF. — A  con- 
tract not  otherwise  invalid,  but 
void  only  beoaoBe  made  on  Smday^ 
ooBStittttes  an  exception  to  the 
general  rule  tiaat  void  eontraets  are 
not  snaeeptible  of  ratifieation..i%Mf. 

8.  Sams.-— DsLivsET  or  Dued^— A 
deed  takes  effect  from  the  time  of 
its  deliYery,  and  though  signed  and 
aoknowledged  on  ftmrfey,  if  de- 
livered on  another  day,  it  is  a  valid 
deed,  whatever  may  be  the  effect 
upon  ftheiMkiiowMigflM&t Rid. 


8. 


IwKOCJBNT  FuBCBASBR. — Where  a 
deed  is  executed  on  Swnday,  but  by 
the  procurement  of  the  grantor  is 
dated  as  of  the  preceding  day,  he 
cannot  assert  the  invalidity  of  the 
deed  against  a  subsequent  bona  fide 
purchaser Ibid.  ^ 

SUEETY. 

NxQLSCT  TO  Sus. — ^A  mere  neglect 
to  sue,  in  the  absence  of  tho  notice 
required  by  the  statute,  will  not 
exonerate  the  surety.  Oweii  et  at. 
Y,  The  State  ezreL  dwem  et  al...  107 
OoNTBiBUTiON. — Where,  in  an  ac- 
tion by  asnrety  against  a  co-surety 
for  contribution,  it  appears  that 
the  debt  was  paid  by  tho  transfer 
of  land,  the  price  at  which  the  land 
was  taken  by  the  creditor  will  or- 
dinarily constitute  the  proper  basts 
for  a  calculation  of  the  amount 
due  from  the  coHsnrety,  but  in  any 
event  the  value  of  ih9  land  at  the 
time,  without  reference  to  its  cost^ 
not  exceeding  the  amount  of  tho 
debt,  should  be  allowed.^  J&nes  v. 

Bra4fcrd. 806 

Principal  asd  Surstt. — A  exe- 
cuted to  B  a  mortgage  upon  certain 
real  estate  to  secure  a  note  of  $800. 
On  the  same  tlay  G  also  executed  to 
B  a  mortgage  to  seoare  the  payment 
of  A's  note  to  B  for  $800,  and  also 
to  secure  a  note  of  $169  made  l^ 
C  to  B.  Suit  by  B  to  foreclose 
both  mortgages.  D,  who  claimed, 
as  the  vendee  of  C,  the  lands  mort- 
gaged by  him  to  B,  filed  his  cross- 
complaint,  alleging  that  the  mort- 
gage made  by  G  was,  as  to  the 
$800  note,  only  collateral  to  the 
mortgage  of  A ;  that  the  mortgage 
of  A  was  the  primary  security, 
and  asking  that  the  land  mort- 
gaged by  A,  and  all  other  property 
of  his  subject  to  execution,  might 
be  exhausted  before  resorting  to 
the  land  mortgaged  by  0.  A  also 
filed  a  cross-complaint  against  G 
and  D,  alleging  that  C  was,  at  the 
time  of  the  execution  of  the  mort- 
gage, indebted  to  him^A,  in  the 
sum  of  $200,  and  in  consideration 
of  that  indebtedness  assumed  to 
pay  that  amount  of  the  $800  note 
to  B,  and  gave  said  mortgage  to 
seeore  the  payment  ther^f,  and 
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asking  that  as  to  said  sum  of  $200 
the  mortgage  of  C  might  be  decreed 
to  be  tbo  prim^Tj  security.  A  de- 
murrer was  sustained  to  this  cross- 
complaint. 

ITeldy  that  it  is  a  well  settled  princi- 
ple of  equity  jurisprudence,  which 
is  expressly  recognized  by  our  stat- 
ute, that  in  coses  of  principal  and 
surety,  both  being  before  the  court, 
the  creditor  may  be  compelled  to 
first  exhaust  the  property  of  the 
principal. 

Held,  also,  that  the  court  erred  in 
sustaining  the  demurrer  to  the 
cross-eomplaint  of  A. 

ffeUL,  also,  that  D,  having  purchased 
subject  to  the  mortgage  made  by  C, 
must  be  held  to  have  taken  the 
lands  subject  also  to  the  inter- 
Tcning  equities  between  A  and  C. 
Wright  et  al.  t.  Crump  et  al^...  339 

4.  ADMlVIBTRiLTOB's  BoNi>.  —  The 
sureties  on  the  second  bond  of  an 
administrator,  in  any  case  where 
such  bond  is  required  by  an  order 
of  the  court,  are  liable  for  any 
breach  of  the  conditions  of  the 
bond  occurring  after  its  execution. 
Omen  et  al,  ▼.  The  State  ex  rel,  Owen 
eial 371 

T 

TAXES. 

1.  Salbs  for. — A  statute  which  goes 
•to  divest  the  title  of  the  citizen  to 
real  estate,  although  it  may  be  for 
the  public  good,  must  be  strictly 
construed.  EUi*  et  al.  t.  Ken- 
yon •, 184 

2.  Sauk. — A  party  setting  up  title 
under  a  sale  for  taxes  must  show 
that  every  provision  of  the  statute 
under  which  the  sale  was  made  has 
been  complied  with ;  and  as,  under 
our  statute,  the  personalty  is  made 
the  primary  fund  for  the  payment 
of  taxes,  it  is  necessary  for  a  party 
claiming  title  to  real  estate  under 
a  tax  sale  to  show  some  legal  ex- 
cuse for  the  failure  to  collect  the 
taxes  out  of  the  personal  es- 
tate  , Ibid, 

9k  CiTiEB.— Fabu  Lands. — ^The  act 
of  June  18th,  1852,  (1  B.  S.  1852, 
p.  481,)  which  exempts  farm  lands 
inoliided  within  the  limits  of  a  city 


from  taxation  for  mmueipal  pur- 
poses, is  not  repealed  by  section 
42  of  the  act  of  1857,  (1  O.  &  H., 
216,}  which  gives-  the  common 
council  power  to  collect  an  ad  valo- 
rem tax  ^^n  all  property  within 
such  city."  Blain  v.  Bailey,  TreoM- 
yrer,  ^c « |G5 

4.  Rajl&oabs.  —  Machivxrt. — ^The 
rolling  machinery  of  a  railroad  is 
intimately  connected  with  the  pur- 
poses and  uses  of  the  track  and 
superstructure,  and  it  is  within  the 
power  of  the  legislature  to  treat 
such  machinery  as  real  property 
for  purposes  of  taxation  The  L, 
and  N.  A.  R,  R.  Co  v.  The  StaU  ex 
rel,  MeCarty 177 

6.  Same. — Valuation. — The  consti- 
tution does  not  require  a  uniform 
method  of  valuation  of  property 
for  taxation,  but  only  "such  regu- 
lations as  shall  secure  a  just  valu- 
ation." In  determining  how  this 
end  shall  be  secured,  Uie  legisla- 
ture must  exercise  a  discretion, 
and  unless  the  method  adopted  be 
clearly  inadequate  to  secure  the 
result,  the  courts  cannot  inter- 
fere  Wd. 

6.  Same. — Section  0  of  the  act  of 
March  4, 1859,  (Acts  of  1859,  p.  5,) 
which  provides  that  the  appraisers, 
in  estimating  the  value  of  the  road, 
shall  take  into  consideration  the 
location  of  the  road  for  business, 
the  competition  of  other  roads, 
its  earnings,  &c.,  is  constitution- 
al  Ibid. 

7.  Taxation  or  Stock. — ^The  acts  of 
1858  and  1859,  ttfpro,  relate  only 
to  the  assessment  of  real  property. 
The  act  of  1852  remains  in  force 
aa  to  the  assessment  of  personal 
property,  and  under  its  provisions 
a  list  of  all  the  stock  of  the  rail- 
road company,  which  includes  all 
personal  property,  should  be  fttr- 
nished  to  the  auditor  of  the  proper 
county  between  January  1st  and 
Jme  1st. « Ibid. 

8.  Samk — ^If  the  proper  officer  of  the 
company  fails  to  make  such  return 
before  the  1st  of  July,  it  becomes 
the  duty  of  the  auditor  to  mako  it, 
under  sec.  87  of  the  act  of  1852, 
and  the  company  has  no  longer  a 
right,  and  cannot  be  required^  to 
make  suoh  statamont,*. 
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9.  Mahdatx. — Loss  OF  State  Bxte- 
NUE. — Whpre  a  loss  has  resulted  to 
the  State  bj  the  default  of  a  county 
treasurer,  a  mandate  will  not  lie 
under  seo.  198  of  the  revenue  act^ 
(I  G.  &  H.,  118,)  to  compel  the 
county  board  to  add  the  amount  of 
such  loss  to  the  tax  duplicate,  until 
the  remedy  upon  the  bond  of  the 
defaulting  officer  has  been  exhausts 
ed,  or  a  showing  is  made  that  a  suit 
on  the  bond  would  be  unavailing. 
The  Slate  ex  rel.  MeCariy  v.  The 
Board  of  Commueianera  of  Mont' 
gomery  County 210 

10.  Tax  Sales. — Suit  to  enjoin  the 
execution  of  a  deed  under  a  sale 
for  taxes,  and  to  remove  the  cloud 
from  the  title.  The  complaint  al- 
leged that  the  sale  was  illegal, 
because  there  was  personal  prop- 
erty out  of  which  the  taxes  might 
.have  been  made. 

Held^  that  a  court  of  equity  will  not 
interfere  to  give  the  relief  sought, 
until  the  amount  of  the  taxes  has 
been  paid  or  tendered  to  the  pur- 
chaser.    HarrieonY.  Uaas 281 

11.  Taxation. — Charitablk  Asso- 
ciation.— Suit  to  enjoin  the  collec- 
tion of  taxes  assessed  upon  the 
building  commonly  known  as  Ma- 
sonic Hall.  The  complaint  alleged 
that  the  Grand  Mattery  &c.,  was  a 
benevolent  corporation;  that  the 
building  was  used  for  purposes  of 
universal  benevolence  and  charity. 

Ileld,  that  the  allegations  made  a  case 
entitling  the  property  to  exemption 
under  the  statute.  City  of  Indian- 
apolis  V.  The  Grand  Master^  ^e,  518 

12.  Exemption  from  Taxation. — 
Construction  of  Statute. — The 
general  policy  of  this  State  is  to 
subject  all  private  property  to  the 
burden  of  taxation,  and  hence 
statutes  exempting  property  from 
taxation  must  be  strictly  constru- 
ed  Ibid, 

13.  Same. — Literary  Institutions. 
— ^In  favor  of  literary  and  scientific 
institutions  possibly  a  more  liberal 
construction  would  be  required,  for 
the  reason  that  the  encouragement 
of  educational  facilities  is  in  fur- 
therance of  a  public  policy  mani- 
fested in  our  constitution  and 
laws ,Ilnd. 

14.  Same. — The  use  of  a  building  by 


lessees  for  concerts,  or  for  mercan- 
tile purposes,  is  not  a  use  by  a 
charitable  institution  within  the 
meaning  of  the  statute,  though  the 
rents  derived  therefrom  are  devoted 

to  charitable  uses Ibid. 

16.  Charitable  Society. — Limi- 
tation TO  A  Class. — That  an  in- 
stitution limits  its  benefactions  to 
the  membership  of  a  particular 
religious  or  secular  organization 
does  not  deprive  it  of  the  character 
of  a  charitable  institution Ibid, 

TENDER. 

1.  Payment  into  Court. — A  sued  B 
to  recover  the  possession  of  real 
estate.  Answer,  that  the  deed  un- 
der which  A  claimed  was  executed 
by  B  as  a  mortgage  only,  and  that 
there  was  due  on  the  debt  secured 
thereby  the  sum  of  $475,  which 
was  brought  into  court  and  paid  to 
the  clerk.  Subsequently  the  mat- 
ters in  controversy  were  compro- 
mised, and  a  written  agreement  was 
executed  by  the  parties,  by  which 
A  engaged  to  convey  the  land  in 
controversy  to  B  for  the  consider- 
ation of  $900,  which  B  agreed  to 
pay.  The  agreement  provided  that 
B  "should  obtain  and  pay  down 
the  amount  tendered  and  paid  into 
court."  The  money  deposited  with 
the  clerk  was  lost. 

Ileld^  that  this  was  not  a  case  where 
money  could  properly  be  brought 
into  court,  as  the  answer  was  not  a 
confession  of  any  part  of  the  plain- 
tiff's  demand,  and  the  tender  could 
not  have  been  accepted  by  tlie 
plaintiff  without  abandoning  his 
whole  cause  of  action. 

Held,  also,  that  the  payment  of  the 
money  to  the  clerk  was  simply  a 
deposit  made  with  an  individual, 
for  the  purpose  of  having  a  tender 
made,  which  might  avail  to  stop 
interest  and  defeat  a  recovery  for 
costs  in  an  action  on  the  mortgage, 
but  could  not  operate  as  a  pay- 
ment to  A,  and  was  not  at  his  risk. 

Held,  also,  that  by  the  contract  B 
expressly  undertook  to  procure 
and  pay  to  A,  as  part  of  the  con- 
sideration of  the  land,  the  money 
in  the  hands  of  the  clerk,  and  his 
failure  to  procure  it  did  not  relieve 
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hiAzi  from  his  obligation  to  paj  the 
full  consideration  agreed  upon  for 
tlio  land.  SowU  t.  Iloldridge^  119 
2.  Of  Too  Much. — A  tender  is  not  ob- 
jectionable on  account  of  being  of 
a  larger  sum  than  the  amount  due. 
Patterson  et  aL  v.  Cox 2Cl 

TRANSCRIPT  OF  JUDGMENT. 
Authentication  o/.    See  Judgment,  5. 

TRESPASS. 

1.  Flkadinq. — Each  separate  act  of 
trespass  to  land  maj  be  made  the 
foundation  of  a  separate  action,  or 
may  bo  included  in  the  same  ac- 
tion in  separate  paragraphs,  or,  if 
of  the  same  character,  may  be  in- 
cluded in  the  same  paragraph, 
under  the  a'terment,  after  the  day 
named,  *'and  on  divers  oilier  days," 
within  a  given  period  of  time. 
Holeraft  t.  King  et  al 852 

2.  Same. — Complaint  in  three  para- 
graphs for  trespass  to  land.  Each 
paragraph  alleged  the  trespass  to 
hare  been  committed  on  the  some 
day,  '^and  at  divers  other  times 
since  that  time  and  before  the 
commencement  of  this  action,"  and 
the  act  of  trespass  was  described 
in  all  of  the  paragraphs  in  the 
same  terms. 

Held,  that  each  paragraph  of  the 
complaint  covered  all  of  the  alleg- 
ed trespasses,  and  in  justifying  by 
answer  the  trespasses  charged  in 
one  paragraph,  the  defendant  in 
fact  justified  all,  though  his  answer 
in  terms  professed  to  be  directed  to 
one  paragraph  only  of  the  com- 
plaint  Pnd, 

TRUSTS. 

A  purchaser  of  the  legal  title,  with 
notice  of  a  prior  equitable  contract 
for  the  conveyance  of  the  land,  is 
bound  to  perform  the  contract. 
The  holder  of  the  legal  title  is 
treated  as  a  trustee  for  the  benefit 
of  the  party  equitably  entitled. 
Walker  t.  Cox 271 


UNITED  STATES  COURTS. 
Tranter  of  Catea  to.   See  P&actics,  8. 


UNITED  STATES  OFFICERS. 

Suits  Against. — Suit  against  A  and 
B  for  assault  and  battery  and  false 
imprisonment.  B  appeared  and 
filed  an  affidavit  stating  that  at  the 
time  of  making  the  arrest  com- 
plained of  he  was,  and  still  is,  the 
deputy  ,of  A,  who  was  provost 
marshal  for  the  fourth  congres- 
sional district  of  the  State  of  Indi- 
anOf  under  the  authority  of  the 
President  of  the  United  Staiet.  He 
also  tendered  a  bond,  conditioned 
that  the  defendants  would  file  the 
process  and  proceedings  againvt 
them  in  the  Circuit  Court  of  the 
United  States  for  the  district  of 
Indiana^  &c.,  and  thereupon  moved 
to  have  the  cause  transferred  to 
that  court. 

ffeldj  that  the  affidavit  was  bad  for 
not  alleging  that  the  arrest  com- 
plained of  was  made  by  virtue  or 
under  color  of  authority  derived 
from  t£e  President,  or  from  some 
act  of  Congress.  Skeen  et  al.  t. 
Huntington 510 


VENDOR  AND  PURCHASER. 

Deed  made  on  Sunday  void,  but  may  be 
ratified.    See  Despb,  6,  7,  8,  9. 

1.  SHEBIPP'gSALE.-YRNDORSLlBN. 

-Where  lands  arc  sold  upon  execu- 
tion, and  the  purchaser  fails  to  pay 
the  amount  of  the  bid,  and  judg- 
ment is  taken  against  him  for  the 
amount  of  the  bid  and  damages, 
there  is  no  equitable  lien  upon  the 
land  in  favor  of  the  execution 
plaintiflf  for  the  purchase  money. 
Day  et  al.  v.  ValUtte 42 

2.  Spegitic  Pe&fobmanc£.-Lacbes. 
-Where  twenty-three  years  have 
•  elapsed  from  the  date  of  a  contract 
for  the  pui^chase  of  real  estate 
during  thirteen  years  of  which  no 
payments  were  made  by  the  pur- 
chaser, the  delay  will  be  primafaeie 
sufficient  to  prevent  a  court  of 
equity  from  interfering  to  give  re* 
lief  by  a  decree  for  specific  per- 
formance, in  favor  of  the  party 
thus  in  default.    Bennett  et  al.  v. 

1      WeUh.^ 140 
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Sb  Sams. — But  where,  in  such  case, 
the  yendor  has  preserTed  the  vigor 
of  the  contract  by  the  pendency 
of  an  action  to  enforce  a  lien  for 
the  purchase  money,  and  the  ven- 
dee, answering  to  that  act  ion,  oflfers 
to  perform,  and  asks  specific  per- 
formance against  the  yendor,  the 
latter  cannot  be  heard  to  object  on 
account  of  the  delay,  because  by 
his  own  act  he  has  continuously 
recognized  the  obligation  of  the 
contract ^ .,...,. Ibid, 

4.  Title  Bond. — Dependent  Coir- 
TRAUTS. — Where  real  estate  is  sold 

,  by  title  bond,  with  a  covenant  to 
convey  on  tho  same  day  that  the 
note  given  for  the  purchase  money 
matures,  tho  payment  of  the  note 
and  the  making  of  the  conveyance 
are  dependent  acts,  and  at  law 
there  could  be  no  recovery  on  the 
note,  unless  a  deed  was  tendered 
on  the  day.     O'KaneY.  Riser, .  168 

5.  Same. — In  equity  a  suit  might  lie 
on  the  note,  as  for  specific  perform- 
ance, though  no  deed  was  tendered 
on  the  day  named  in  the  contract, 
but  in  such  case  the  vendor  must 
show  that  ho  has  performed,  or 
oflfered  to  perform,  the  contract  on 
his  part,  by  the  execution  of  a 
deed Ibid, 

6.  Same. — Incumbrances. — Where 
the  vendor  has  covenanted  to  con- 
vey an  unincumbered  title,  he  can- 
not compel  the  vendee  to  accept 
an  incumbered  title,  though  the 
vendor  may  be  solvent Ibid, 

7.  Deed. — Mbbgbb  of  Oral  Con- 
tract. — An  oral  agreement  by  the 
vendor  of  real  estate,  made  before 
the  execution  of  the  deed,  to  pro- 
cure for  the  vendee  an  outstanding 
title  to  the  land  conveyed,  is  merg- 
ed in  the  covenants  of  the  deed. 
Coleman  v.  ffari 256 

8.  Purchaser  with  Notice. — A 
vendee  of  real  estate  cannot  hold 
tho  land  against  a  prior  equitable 
title,  if  he  had  notice  of  the  equity, 
either  before  the  payment  of  the 
purchase  money  or  the  execution 
of  the  deed.     Walker  v.  Cox,.,  271 

0.  Same. — A  purchaser  of  the  legal 
title,  with  notice  of  a  prior  equit- 
able contract  for  the  conveyance 
of  the  land,  is  bound  to  perform 
the  contract.    The  holder  of  the 


legal  title  is  treated  as  a  trustee  for 
the  benefit  of  the  party  equitably 
entitled Ibid, 

10.  Mortqaqe. — A  purchased  of  B  a 
tract  of  land  subject  to  a  mortgase 
made  by  B  to  C.  Afterward  A 
mortgaged  a  part  of  tho  land  to  D, 
and  Uien  sold  the  residue  to  £.  C, 
the  original  mortgagee,  released 
the  land  sold  to  B  from  the  lien  of 
his  mortgage,  the  same  then  being 
of  a  value  greater  than  the  moiir 
gage  debt  due  to  C. 

Held^  that  D  had  an  equity  that  the 
land  sold  to  £  should  be  first  sub- 
jected to  the  payment  of  G's  mort- 
gage, and  as  C,  by  releasing  the 
lien  of  the  mortgage,  deprived  D 
of  this  equity,  he  must  stand  the 
loss.  AUcp  €i  aL  v.  Ilutehinge  et 
al 34T 

11.  Escrow. — ^A,  being  a  prisoner  in 
the  hands  of  the  rebels  at  Anderson- 
vUle,  wrote  to  his  wife  authorizing 
her  to  sell  a  tract  of  land  he  owned 
in  Indiana,  The  wife,  as  agent  of 
her  husband,  executed  a  written 
contract  with  B  and  G,  by  which 
she  agreed  to  sell  the  land  to  them 
for  a  stipulated  price.  At  the  time 
the  agreement  was  made,  it  was 
understood  that  tho  land  should 
be  sold  by  the  sheriff  on  a  judg- 
ment then  existing  against  A,  and 
should  be  bought  in  by  B  and 
C,  in  order  to  vest  the  title  in 
them.  Subsequently  B  sold  and 
assigned  the  contract  to  D  for  $500, 
of  which  sum  $200  was  paid  in 
hand,  B  agreeing  to  procure  any 
further  assignment  that  was  neces- 
sary. The  agreement,  with  the  as- 
signment indorsed,  was  placed  in 
the  hands  of  a  third  person,  as  to 
the  assignment,  as  an  escrow,  until 
the  payment  of  the  residue  of  the 
price.  Before  the  making  of  the 
assignment  the  judgment  against 
A  had  been  set  aside,  though  this 
fact  was  not  known  to  eiUier  of 
the  parties.  Suit  byvD  to  recover 
the  $200  paid  by  him  on  the  con- 
tract B  filed  a  counter-claim  ask- 
ing judgment  for  $800,  the  balance 
due  from  D  on  the  oontraot  of  as- 
signment. 

£^e^  that  the  assignment,  having 
been  delivered  as  an  escrow,  re- 
mained a  mese  eccoU^  and. not  a. 
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consummated  oontraet,  tintU  the 
happening  of  the  condition. 

Held^  also,  that  in  the  absence  of 
eyidence,  the  presumption  is  that 
G  was  entitled  to  an  undivided  one- 
half  of  the  equity  created  by  the 
contract,  and  B  was  not  entitled 
to  recover  the  balance  due  from  D 
without  tendering  the  further  as- 
signment of  C,  or  showing  that  he 
had  no  interest. 

Heldf  also,  that  as  the  existence  of 
the  judgment  against  A,  by  means 
of  which  the  title  might  be  vested 
in  the  purchaser,  was  an  important 
consideration  in  the  contract,  it 
was  a  case  of  mutual  mistake,  and 
D  was  entitled  to  rescind  and  to 
recover  t!ie  $200  paid  on  the  con- 
tract.   Kooni  \ .  Ferguson 888 

12.  Vendor's  Lien. — Where  the  ven- 
dor of  real  estate  surrenders  the 
original  notes  given  for  the  pur- 
chase money,  and  takes  new  notes, 
secured  by  a  mortgage  upon  a  por- 
tion only  of  the  land,  he  thereby 
waives  his  vendor's  lien.  Hadley 
et  al.  V.  Piekettj  Guardian  of  Cannon 
ct  al .v. 450 

18.  Same. — Qucerej  whether  a  guar- 
dian can  waive  a  vendor's  lien  upon 
real  estate  sold  by  him  under  an 
order  of  the  court Ibid, 

14.  Mistake. — Where  in  a  contract 
for  the  sale  of  land  there  has  been 
a  gross  mistake  as  to  quantity,  and 
the  complaining  party  has  not 
been  guilty  of  any  fraud  or  culpa- 
ble negligence,  nor  has  otherwise 
Impaired  the  equity  resulting  from 
the  mistake,  he  is  entitled  to  relief, 
whether  the  contract  be  executed 
or  executory.  SoUngerY.JeweU.4i9 

VENIRE  DE  NOVO. 

Where  the  finding  of  the  court  or  the 
verdict  of  the  jury  is  defective  or 
insufficient)  the  remedy  is  by  a 
motion  for  a  ven^e  de  novo.  A  mo- 
tion for  a  new  trial  will  not  pre- 
sent the  question.  CHncvnnaii  and 
Ckieago  R,  R.  Co,  t.  WoBhbum,  269 

VENUE. 

See  JuBiSBiorroK,  1,  2. 

1.  Chakgs  of. — A  change  of  Tenne 


haring  been  ordered  ftt>m  one 
county  to  another,  the  clerk,  in 
transmitting  the  papers,  failed  to 
send  a  transcript  of  the  affidaTit 
and  order  of  change. 

Held^  that  if  the  court  to  which  the 
change  was  taken  had  jurisdiction 
of  the  subject  matter,  an  appearance 
to  the  action  in  that  court  was  a 
waiver  of  the  objection.  Cox  y. 
iVat« 90 

2.  Administrator. — When  an  ad- 
ministrator is  a  necessary  party  to 
an  action  he  may  be  sued  in  any 
county  where  any  of  his  co-dcfend- 
ant«  reside.  Owen  et  al.  v.  The 
State  ez  rel,  Owen  et  al 107 

8.  Ghanqk  of. — Practicb. — An 
affidavit  for  a  change  of  venue  can 
only  be  made  a  part  of  the  i*ecord 
by  embodying  it  in  a  bill  of  excep- 
tions.   Horton  v.  Wilson. 316 

4.  Sams. — Where  the  venue  of  a  case 
has  been  changed,  an  appearance 
and  submission  to  a  rule  to  answer 
is  a  waiver  of  any  objection  to 
the  transcript,  touching  the  juris- 
diction of  the  court  in  which  tho 
cause  is  pending.  Smith  et  al.  ▼. 
Jeffriee 876 

6.  8 AMR. — By  the  term  ^'proceedings,' * 
in  section  208,  2  Q.  &  H.,  155,  is 
meant  merely  the  orders  made  in 
the  cause  by  the  court  granting  the 
change  of  venue,  and  not  a  trans- 
cript of  the  whole  record ,.Ibid, 

VERDICT. 

1.  Special  Finding. — It  is  only  when 
the  jury  find  a  general  verdict,  that 
the  statute  authorizes  a  special 
finding  upon  particular  questions 
of  fact.  By  the  phrase  '^particular 
questions  of  fact,''  we  are  to  under- 
stand, not  an  issue,  but  single 
questions  of  fact,  pertinent  to  and 
involved  in  an  issue,  tending  to 
support  or  defeat  it,  and  which 
would  be  impliedly  covered  by  a 
general  verdict.  Morse  y.  Mor- 
se   156 

2.  Samb. — The  office  of  the  special 
finding  is  that  if  the  particular 
facts  80  found  are  inconsistent  with 
the  general  Terdict,  the  former  may 
control  the  latter Ibid. 

8.  Samr. — On  the  trial  of  the  cause 
below,  the  jury  wore,  at  the  request 
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of  the  plaintiff,  inBtnicted,  if  they 
foand  a  general  Terdict,  to  answer 
the  following  interrogatory,  viz: 
^  **Are  there  any  facts  alleged  in  the 
complaint  which  are  not  true,  if  so, 
state  what  they  are?" 

Held,  that  the  interrogatory  was  im- 
pertinent and  should  not  have 
been  submitted  to  the  jury,  and, 
having  been  submitted,  there  was 
no  error  in  tho  refusal  of  the  court 
to  require  tho  jury  to  make  their 
answer  moro  specific Ibid, 

4.  Samk. — The  court,  at  tho  request 
of  the  plaintiff,  submitted  to  the 
jury  the  following  interrogatories: 
1st.  ''Was  not  tho  defendant  guilty 
of  negligence  in  placing  the  freight 
oar  on  the  side  track  on  the  street, 
thereby  obstructing  the  same?  2d. 
Was  not  the  defendant  guilty  of 
negligence  in  not  placing  some 
visible  signal  to  indicate  the  ap- 
proach of  the  backing  train?"  To 
each  of  which  questions  the  jiiry 
answered,  "Yes." 

Held,  that  the  interrogatories  were 
not  within  the  statute,  and  should 
not  have  been  submitted  to  the 
jury,  because  they  do  not  ask  a 
finding  on  any  particular  matters 
of  fact,  but,  assuming  certain  facts, 
ask  the  jury  to  pronounce  upon  the 
question  of  negligence,  as  a  con- 
clusion of  law  from  the  facts  as- 
sumed. The  Toledo  and  Wahcuh 
Railway  Co,  v.  Ooddard 185 

5.  Dkfectitb  Vebdict. — ^Venibb 
DE  Novo. — Where  the  finding  of 
the  court  or  the  verdict  of  the  jury 
is  defective  or  insufficient,  the 
remedy  is  by  a  motion  for  a  venire 
de  novo.  A  motion  for  a  new  trial 
will  not  present  the  question. 
Cineinnaii  and  Chicago  R.  R.  Co,  v. 
Wathbum 259 

6.  Same. — A  defect  in  a  verdict  or 
finding  of  the  court  cannot  be 
reached  by  a  motion  for  a  new 
trial.    Smith  et  at,  y.Jeffriet,.,  876 

7.  Same. — Where  a  verdict,  either 
general  or  special,  is  imperfect  by 
reason  of  some  uncertainty  or  am- 
bignity,  or  by  finding  less  than  the 
whole  matter  pat  in  issue,  or  by 
not  assessing  damages,  the  proper 
step  for  relief  against  it  is  by  an 
application  for  a  venit$  di  novo^Ihid* 


8.  Same. — Where  in  a  suit  against 
two,  the  jury  finds  against  both  of 
the  defendants  upon  the  first  para* 
graph  of  the  complaint,  and  against 
one  of  the  defendants  upon  the 
second  paragraph,  and  there  is  no 
finding  as  to  the  other  defendant 
upon  the  second  paragraph,  the 
verdict  is  ill  for  not  finding  the 
whole  issue,  and  a  venire  de  novo 
should  be  awarded.  Jenkins  et  al, 
V.  Parkhill 473 

VOLUNTARY  PAYMENT. 

1.  Where  one  does  voluntarily,  and 
without  request,  that  which  he  is 
not  compellable  to  do,  for  another, 
who  is  compeliable  to  do  it,  as  if  one 
who  is  not  bound  in  any  way  pays 
a  debt  due  from  another,  tho  law 
will,  if  there  be  a  subsequent 
promise  to  repay  the  money,  imply 
tho  previous  request,  but  it  will 
not  imply  both  tho  promise  and  the 
request.    Bevan  v.  Tomlinson.,  253 

2.  Payment  under  Protest. — If  a 
party,  with  a  full  knowledge  of  all 
the  facts,  voluntarily  pays  money 
in  satisfaction  of  a  demand  un- 
justly made  upon  him,  he  cannot 
afterward  allege  such  payment  to 
have  been  made  from  compulsion 
and  recover  back  the  money,  though 
he  may  have  ^protested  at  the  time 
of  such  payment  that  he  was  not 
legally  bound  to  pay  the  same. 
Paitereon  et  al,  v.  Cox 261 

8.  Same. — The  reason  of  the  rule  is 
quite  obvious,  when  applied  to  a 
case  of  payment  upon  a  mere  de- 
mand of  money,  unaccompanied 
with  any  power  or  authority  to  en- 
force such  demand,  except  by  a 
suit  at  law.  In  such  case,  if  the 
party  would  resist  an  unjust  de- 
mand he  must  do  so  before  pay- 
ment.^  Ibid, 

W 

WAREHOUSEMAN. 

Su  Commok  Garbibb,  8,  4. 
WARRANTY. 

COTENAHT  OF  WARRANTY. —  Suit 

against  the  widow,  heirs  and  per- 
sonal representatives  of  a  deceased 
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grautor  upon  a  coTenant  of  war- 
ranty contained  in  a  deed«  The 
complaint  averred  that  the  dece- 
dent loft  an  estate  worth  $5,000, 
after  the  payment  of  debts,  of 
which  the  widow  received  dower, 
and  the  heirs  took  the  remainder 
equally. 

Ileldf^th&i  no  cause  of  action  was 
«,  shown  against  the  widow,  as  her 

dower  was  not  liable  for  the  debts 

of  the  husband. 

Held,  also,  that  as  there  was  an  estate 
yet  •  in  courso  of  administration, 
.  against  which  the  plaintiff's  claim 
'  might  haviB  been  filed,  the  heirs 
were  Bot  liajKc,  in  this  form  of 
fiction,  until  the  assets  in  the 
hands  Qf  the  administrator  were 
Gs^hansied.  Bamard*»  Adm'z  ▼. 
Cox  et  al ^„ 251 

WATER  POWIIR. 

Leoie  of.    See  Landlord  ahd  Tex- 

AKT,  1. 

WILL. 

1.  Interest  of  Wite. — A  by  his 
will  devised  his  real  estate  to  bis 
wife  during  life,  and  after  her 
death  to  his  '"heirs."  At  his  death, 
A  left  no  child,  nor  the  descendant 
of  any,  and  no  father,  mother, 
brother  or  sister  surviving  him. 
The  widow  elected  to  take  under 
the  law  and  not  under  the  will. 

JSfeldy  that  in  the  absence  of  a  will 
the  statute  would  have  cast  the 
whole  estate  upon  the  widow. 

Eeldf  also,  that  the  words  "my  heirs," 
as  used  in  the  will^  must  be  con- 
strued to  mean  the  next  of  kin, 
and  not  tho  widow,  who  under  the 
the  law  would  have  been  the  sole 
heir. 

JTeld,  also,  that  when  the  widow  elec- 
ted to  take  under  the  law,  she  be- 
came entitled  to  one-third  of  the 
real  estate  in  fee,  and  the  remain- 
ing two-thirds  would,  at  her  death, 
pass  by  the  will  to  the  next  of 
kin. 

Heldj  also,  that  as  no  operative  dis- 
position was  made  by  the  will  of 
the  two-thirds  of  the  land  during 
the  life  of  the  widow,  that  interest 


descended  to  her  as  the  heir  at  law. 
Ruiing  v.  Ruling  etal C3 

2.  Construction  of. — A,  by  his  will, 
devised  his  real  estate  as  follows : 
''My  land,  being  the  south  half  of 
the   northeast   quarter  of  section 
dC,  in  township  3  south,  of  range 
12  east,  I  do  also  will  and  bcquoatli 
to  my  said  wife,  and  my  heir,  if 
she  should  have  one,  equal,  if  not, 
all  to  her."     Tho  land  was  misdcs- 
cribed  in  the  will  by  the  use  of 
tho  words  ''northeast  quarter"  for 
"southwest    quarter,"   the   former 
tract  never  having  been  owned  or 
claimed  by  the  testator. 

Heldy  that  the  intention  of  tho  testa- 
tor to  devise  the  southwest  quarter 
of  the  section  was  apparent. 

Held,  also,  that  while  technical  words 
of  inheritance  aro  not  necessary 
in  a  will  to  pass  a  fee  simple,  a 
life  estate  only  will  pass  unless  it 
affirmatively  appears  that  &  greater 
estate  was  intended. 

Heldy  also,  that  tho  intention  of  the 
testator,  in  this  case,  to  dispose 
of  his  whole  estate  to  his  wife  and 
unborn  child,  is  apparent  from  the 
terms  ef  the  devise,  and  from  the 
circumstances  of  the  case.  CUve- 
lond  V.  SpilvMtin ••••»....•>•«••••     Oo 

WITNESS. 

1.  Husband  and  Wife. — ^The  de- 
fendant in  an  action  of  replevin 
offered  his  wife  as  a  witness  to 
prove  that  the  property  in  contro- 
rersy  was  her  separate  property. 

Held,  that  as  the  wife  was  not  a  party 
to  the  suit,  and  the  proposed  ctI- 
dence  was  only  admissible  to  sup- 
port a  plea  of  property  in  another, 
it  was  evidence  for  the  husband, 
and  the  witness  was  incompetent 
under  the  statute.  Harrellv,  Sam" 
maruPs  Adm'r 104 

2«  Husband  and  Wife. — ^Under  the 
%pt  in  relation  to  witnesses,  (Acts 
of  1861,  p.  51,)  husband  and  wife 
are  prohibited  from  testifying 
either  for  themseWes  or  against  the 
other  in  suits  for  diTorce.  Jforae 
Y.  Morse 156 

8.  Adterbe  PARTT.-Suit  by  A  against 
the  administrator  of  B  upon  a  lost 
note,  alleged  to  hare  been  assigned 
by  G  to  Af  in  writing,  after  the  loss 
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&nd  after  the  death  of  B.  C,  being 
joined  as  a  defendant  to  answer 
as  to  the  assignment,  made  default. 
The  administrator  answered:  1st. 
Oeneral  denial.  2d.  Payment  bj 
tlie  deceased.  8d.  That  0,  and  not 
A,  -was  the  real  party  in  interest. 
On  the  trial,  G  was  called  by  A  as 
a  "witness  to  prove  the  execution 
and  assignment  of  the  note. 


Held,  that  as  C  had  admitted  the  as- 
signment by  his  default,  he  was 
not  an  adversary  party  to  A,  but 
their  interests  were  identical,  and 
adverse  to  the  administrator,  nod 
hence  the  witness,  not  being  called 
to  testify  by  the  "opposite  party," 
was  not  competent  under  sec.  S  of 
the  act  of  18U1.  3lartin  v.  Aaher's 
AdmW 237 
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